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AMPUTATION- ACT  OF  AVGVST   J,   188«. 

John  B.  Anderson. 

It  having  been  established  that  the  amputation  of  soldier' h  arm  wag-made  *'ator 
above  the  middle  of  the  arm  bone"  (humerus),  the  failure  to  show  the  exact 
line  of  section  does  not  affect  the  status  of  the  case,  and  pensioner  was  entitled 
to  a  pension  at  the  rate  of  $45  per  month  instead  of  $36,  under  the  provisions  of 
the  act  of  August  4,  1886,  from  the  date  of  ihe  passage  of  said  act  to  the  date  of 
his  death.     (See  case  of  John  \V.  Curran,  5  P.  D.,  1.) 

Assistant  Secretary  F.  L.  Campbell  to  the  C<mintwsHm*r  of  Peruthms^ 

May  31,  1900. 

I  have  the  honor  to  return  herewith  the  papers  in  the  case  of  John  B. 
Anderson,  deceased,  formerly  a  private  in  Company  K,  Seventeenth 
Michigan  Infantry,  who  was  at  the  date  of  his  death  pensioned  at  $36 
per  month  for  "loss  of  right  arm  above  elbow,"  under  certificate  No. 
29700,  issued  September  15,  1886;  and  also  the  papers  in  the  case  of 
Ms  widow,  M.  Louise  Anderson,  now  pensioned  at  $24  per  month, 
under  special  act  of  Congress,  by  certificate  No.  440032,  all  of  which 
papers  were  recently  transmitted  to  the  Departmental*  consideration 
in  connection  with  a  motion  filed  April  12, 1900,  for  the  reconsideration 
of  a  former  departmental  decision  in  the  said  invalid  claim. 

The  said  decision  dated  February  27,  1900,  a  copy  of  which  is 
attached  hereto,  held,  as  will  be  noted  by  reference  thereto,  that: 

The  evidence  in  this  case  fails  to  show  that  soldier's  arm  was  amputated  at  or  above 
the  middle  of  the  humerus,  and  he  was  therefore  not  entitled  to  the  $4o  rate  under 
the  provisions  of  the  act  of  August  4,  1886. 

It  will  also  be  noted  that  the  said  decision  holds  that: 

The  action  of  the  Bureau,  September  15,  1886,  was  equivalent  to  an  assertion  by 
the  Bureau  that  the  amputation  was  not  so  near  the  shoulder  joint  as  to  prevent  the 
°w  of  an  artificial  limb,  and  to  said  action  the  soldier  impliedly  assented  by  his 
acquiescence  and  silence.  He  never  asserted  or  attempted  to  prove  that  his  amputa- 
tion was  at  or  above  the  middle  of  the  humerus,  or  so  near  the  shoulder  joins  as  to 
prevent  the  use  of  an  artificial  limb,  within  the  meaning  or  intent  of  said  act  of 
August  4,  1886,  but  he  assented  to  the  said  Bureau  action  for  over  four  and  one-half 
years  preceding  his  death. 

In  this  connection — after  more  mature  deliberation — it  seeius  owY$ 
p.  d. — vol.  11 1 
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necessary  to  state  that,  inasmuch  as  the  first  decision  promulgated  by 
the  Department  which  construed  the  meaning  of  the  term  fc4so  near 
the  shoulder  joint  as  to  prevent  the  use  of  an  artificial  limb/'  used  in 
the  act  of  August  4,  1886,  anddefined  the  limit  of  the  point  of  ampu- 
tation which  would  bring  any  given  case  within  the  rule  laid  down 
therein,  was  the  decision  rendered  February  28,  1891,  in  the  case  of 
John  W.  Curran  (5  P.  D.,  1),  only  two  weeks  and  three  days  prior  to 
the  date  of  the  soldier's  death,  it  is  altogether  improbable  that  he  was 
aware  of  the  nature  of  the  said  decision,  or  even  of  its  existence. 
Besides  wrhich,  as  stilted  by  his  present  widow7,  and  shown  by  the 
evidence  in  the  case,  he  was  physically  and  mentally  incapable  of 
attempting  to  have  the  rule  laid  down  in  the  said  decision  applied  to 
his  case.  And,  as  to  his  silent  aequiesence  in  the  aforesaid  Bureau 
action  of  September  15,  1886,  by  which  his  rate  was  increased  to  $36 
instead  of  to  $45  per  month,  it  is,  in  the  light  of  the  foregoing  state- 
ments, now  frankly  acknowledged  that  it  was  somewhat  unreasonable 
to  have  expected  that  the  soldier  should  have  anticipated — by  some 
years — what  construction  the  Department  would  eventually  put  upon 
the  various  terms  of  the  act  of  August  4,  1886,  and  consequently  have 
sought  to  have  obtained  at  such  a  time  the  same  benefits  of  the  pro- 
visions of  the  said  act  for  wrhich  his  widow  is  now  contending  in  the 
light  of  existing  decisions  thereon.  Neither  is  it  to  be  presumed  that 
all  pensioners  are  cognizant  of  all  laws,  especially  of  the  exact  terms 
thereof,  that  may  be  passed  by  Congress  for  their  benefit,  and  it  is 
not  improbable  that  when  a  new"  certificate  of  pension  at  the  rate  of 
$36  per  month  was  issued  to  the  pensioner  in  this  case,  without  his 
having  made  any  application  therefor,  that  he  supposed  that  the  said 
rate  was  all  that  be  was  entitled  to  under  the  provisions  of  the  act 
creating  that  rate;  certainly  we  have  no  information  to  the  contrary. 
And,  in  so  far  as  the  statement  in  the  decision  hereto  attached, 
that- 

the  action  of  the  Bureau  September  15,  1886,  was  equivalent  to  an  assertion  by  the 
Bureau  that  the  amputation  wan  not  so  near  the  shoulder  joint  as  to  prevent  the  use 
of  an  artificial  limb — 

is  concerned,  it  is  worthy  of  note  that  it  was  the  practice  of  the  Bureau 
at  the  time  the  said  action  wras  taken  for  the  finance  division  to  direct 
the  reissue  of  certificates  in  this  class  of  claims,  and  to  fix  the  rate  of 
the  newr  issue  without  first  referring  the  cases  to  the  medical  division 
for  an  advisory  opinion  as  to  the  propriety  of  the  action  taken  in  the 
premises. 

Furthermore,  at  the  time  the  said  Bureau  action  was  taken  in  this 
case,  no  decision  had  been  promulgated  in  which  a  definite  construc- 
tion was  placed  upon  the  intent  of  the  phrase,  "so  near  the  shoulder 
joint  as  to  prevent  the  use  of  an  artificial  limb;'-  and  it  was  not  until 
the  aforesaid  decision  of  February  28,  1891,  in  the  case  of  John  W. 
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Curran  was  rendered  that  a  rule  was  laid  down  defining  the  extreme 
limit  of  section  of  the  humerus — in  an  amputated  arm — that  would 
bring  the  case  within  the  purview  of  that  portion  of  the  act  of  August 
4,  188G,  which  presented  a  rating  of  $45  per  month.  And  it  is  in 
view  of  these  facts  that  it  can  not  be  held  that  the  Bureau  erred  at  the 
time  the  said  action  of  September  15.  1886,  was  taken,  or  that  the  sol- 
dier was  quietly  acquiescing  in  what  he  believed  to  be  an  improper 
action. 

As  a  matter  of  coincidence,  however,  and  of  no  little  importance  and 
interest  as  well,  it  is  shown  bv  the  record  in  the  case  that  the  soldier 
did,  as  a  matter  of  fact,  entertain,  even  long  before  the  passage  of  the 
act  of  August  4,  1886,  not  only  views  almost  identical  with  certain 
terms  incorporated  in  the  said  act,  but  that  he  did  also  to  a  certain 
extent  anticipate  the  construction  which  was  subsequently  put  upon 
those  terms  in  the  aforesaid  Curran  decision. 

In  a  letter  in  his  own  handwriting  dated  August  27,  1885,  and 
addressed  to  the  Commissioner  of  Pensions,  he  made  the  following 
inquiries  and  statements: 

Does  your  Department  construe  act  of  March  3,  1885  (increasing  pension  for  loss 
of  arm  at  shoulder  joint),  literally,  or  according  to  what  I  think  was  its  intent,  viz, 
all  cases  where  the  amputation  was  so  near  the  shoulder  that  an  artificial  arm  can  not 
be  used?  I  can  not  see  the  reason  or  justice  for  drawing  so  fine  a  distinction  between 
the  two  classes  of  cases. 

My  stump,  measuring  from  armpit  to  the  tip,  is  about  4  inches  in  length — not 
sufficient  for  the  use  of  any  artificial  (limb?),  as  I  convinced  myself  by  trial.  Any- 
thing I  could  wear  was  only  a  dead  weight  and  of  no  use  whatever — in  fact,  was  in 
the  way,  and  thus  worse  than  useless. 

If  you  rule  that  cases  of  amputation  near  the  shoulder  come  within  the  intent  of 
the  act,  will  you  send  me  necessary  blanks  to  be  filled  out  in  making  application  for 
the  increase? 

The  terms  of  the  said  act  of  March  3,  1885,  were,  however,  of  such 
a  character  as  to  admit  of  no  such  construction  as  suggested  by  the 
writer  of  the  foregoing  letter  being  placed  thereon,  and  he  was  so 
advised,  as  appears  by  an  indorsement  dated  September  29,  1885,  on 
the  jacket  of  the  case;  but  it  does  seem  to  be  quite  a  coincidence  that 
CongTess  should  onlv  one  year  later  enact  a  law  embodvincf  the  very 
idea  advanced  in  the  said  letter,  and  it  also  seems  singularly  appro- 
priate that  the  writer  thereof  should  have  been  entitled  to  the  extreme 
benefit  of  the  provisions  of  the  said  law,  although  he  died  without 
having  received  his  full  meed  in  that  respect. 

The  foregoing  letter  of  the  soldier  was  briefly  referred  to  in  the 
decision  attached  hereto,  and  it  was  stated  therein  that — 

soldier  was  then  discussing  his  rights  under  the  act  of  March  3,  1883,  under  which 
he  was  then  receiving  the  $30  rate — 

but  no  further  comment  was  made  on  the  contents  of  the  sa\&  \e\te\*. 
It  must  be  confessed,  however,  that  the  statement  above,  quoted.  ^«^ 
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clearly  error,  as  the  soldier  evidently  knew  that  he  had  received  all 
the  benefit  of  the  provisions  of  the  act  of  March  3,  1883,  to  which  he 
was  entitled;  and  he  expressly  stated — in  very  legible  handwriting — 
as  is  now  observed,  that  he  desired  a  construction  of  the  "act  of 
March  3,  1885, "  an  act  which  had  been  passed  but  a  few  months  prior 
to  the  date  of  the  said  letter,  and  to  the  benefits  of  which  he  argued 
that  he  was  entitled. 

The  said  act  of  March  3,  1885,  provided,  among  other  things: 

That  all  soldiers  *  *  *  who  have  had  an  arm  taken  off  at  the  shoulder  joint, 
*  *  *  and  who  are  now  receiving  pensions,  shall  have  their  pensions  increased 
to  the  same  amount  that  the  law  now  gives  to  soldiers  and  sailors  who  have  lost  a 
leg  at  the  hip  joint. 

The  "amount"  which  the  law  then  gave  for  the  loss  of  a  leg  at  the 
hip  joint  was  $37.50  per  month.  But  it  will  readily  be  seen  that  the 
soldier  had  no  valid  claim  to  the  benefit  of  the  provisions  of  the  said 
act,  as  his  arm  had  not  been  "taken  off  at  the  shoulder  joint;"  and 
the  terms  of  the  act  itself  admitted  of  no  other  construction  as  to  their 
intent.  This  question  is,  however,  not  involved  in  the  pending  motion, 
and  need  not  be  further  discussed  herein. 

And  inasmuch  as,  as  above  stated,  the  soldier's  right  arm  was  not 
amputated  at  the  shoulder  joint,  the  one  vital  question  to  be  deter- 
mined— in  order  to  bring  his  case  within  the  rule  laid  down  in  the 
Curran  case — is,  Was  the  said  arm  amputated  at  or  above  the  middle  of 
the  humerus? 

The  material  facts  presented  in  the  case  for  consideration  in  this  con- 
nection arc  as  follows: 

In  his  original  declaration  for  pension,  filed  April  30,  1804,  the 
soldier  made  the  following  allegation: 

Being  engaged  in  battle  at  Knoxville,  Tenn.,  on  the  23d  day  of  November,  1863, 
deponent  received  a  shot  from  a  musket  ball,  which  entered  his  right  arm  about  4 
inches  above  the  elbow,  passing  through — came  out  in  front — shattering  the  bone  in 
its  course. 

Deponent  was  taken  to  "Hospital  No.  5,"  Knoxville,  Tenn.,  where  his  arm  was 
amputated  two  hours  afterwards  by  an  army  surgeon. 

The  period  at  which  the  said  amputation  was  performed  shows  that 
an  "immediate  amputation"  was  done — that  is,  "an  amputation  done 
during  the  prevalence  of  shock,  usually  within  from  two  to  six  hours 
after  the  receipt  of  the  injury  necessitating  the  operation."    (Wyeth.) 

The  records  of  the  War  Department,  so  far  as  the  reports  therefrom 
on  file  in  the  case  show,  furnish  no  information  as  to  the  said  wround. 

A  report,  dated  May  20,  1804,  from  the  surgeon  in  charge  of  the 
records  of  the  aforesaid  hospital  at  Knoxville,  Tenn.,  is  to  the  follow- 
ing effect: 

These  records  show  that  John  B.  Anderson,  Company  K,  Seventeenth  Regiment 
Infantry,  received  a  gunshot  wound  in  the  right  arm — the  lower  end  of  the  humerus 
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severely  fractured,  and  a  flesh  wound  of  left  arm  at  the  elbow;  arm  amputated  by 
Surgeon  Coggeswell,  of  the  Twenty-ninth  Massachusetts  Volunteer  Infantry,  during 
the  siege,  then  in  charge  of  the  general  hospital. 

Although  this  report  is  not  as  explicit  as  might  be  desired,  it  con- 
firms the  statements  of  the  soldier  as  to  the  fact  that  the  lower  portion 
of  the  right  humerus  was  badly  fractured,  and  that  an  "immediate 
amputation"  was  performed  in  consequence  of  the  severity  of  the  said 
wound.     It  is,  however,  not  difficult  of  belief  that  the  bone  in  the 
soldier's  right  arm  was  "severely  fractured"  when  it  is  stated  that  a 
musket  ball  passed  through  the  same.     As  is  well  known,  the  musket 
ball  of  those  days  was  a  bullet  of  very  large  caliber,  made  of  soft  lead, 
and  which,  when  fired  from  a  distance,  upon  striking  any  hard  sub- 
stance, such  as  a  bone  of  the  size  of  the  humerus,  would  spread  or 
flatten  out,  causing,  in  a  wound  of  the  character  involved  in  this  case, 
very  serious  damage— not  a  wound  like  that  which  is  produced  by  the 
"Mauser"  bullet  of  to-day,  which  seldom  necessitates  the  amputation 
of  a  limb,  but  a  wound  more  like  that  caused  by  the  much  feared  and 
detested  "dumdum"  bullet,  the  use  of  which   is  condemned  by  all 
civilized  nations.     While  these  statements  may,  "at  first  blush,"  seem 
somewhat  irrelevant  to  the  question  at  issue,  they  are,  nevertheless, 
believed  to  be  of  more  or  less  importance  as  tending  to  confirm  both 
the  soldier's  allegation  and  the  hospital  record  in  the  case  relative  to 
the  damage  done  the  bone  of  his  right  arm.     Therefore,  taking  it  for 
granted  that  the  humerus  of  a  man  of  the  soldier's  height  is,  as  stated 
by  the  medical  referee  in  an  advisory  opinion  in  the  case,  about  12 
inches  long,  and  admitting  the  allegation  of  the  soldier  that  the  said 
musket  ball  passed  through  his  right  arm  about  4:  inches  al>ove  the 
elbow  to  be  true,  it  can  readily  be  inferred  that  the  bone  may  have 
been  splintered  an  inch  or  two  both  above  and  below  the  point  of 
entrance  of  the  said  missile,  and  that  in  performing  the  amputation  it 
became  necessary  to  cut  awray  enough  of  the  damaged  bone  and  other 
structures  in  order  to  obtain  good  results,  namely,  a  sound  stump,  to 
make  the  line  of  section  at,  or,  as  appears  to  have  been  more  likely  in 
this  instance,  above  the  middle  of  the  humerus.     Besides  which  fact, 
amputations  made  under  such  circumstances  were  hurriedly  performed, 
and  the  same  care  which  would  be  given  in  time  of  peace,  especially  in 
these  days  of  antiseptic  surgery,  with  a  view  to  securing  a  useful 
stump,  could  not  then  be  exercised. 

Among  other  statements  in  the  decision  attached  hereto,  which  must 
be  receded  from  or  at  least  qualified,  are  the  following  assertions: 

Not  only  did  soldier  fail  to  testify  to  the  point  of  amputation,  or  that  it  was  so 
near  the  joint  as  to  prevent  the  use  of  an  artificial  limb,  but  claimant  is  equally  silent 
on  this  subject. 

It  does  not  appear  that  any  measurement  of  the  stump  was  ever  msuta  \w  awyowt, 
or  from  what  point  the  examining  surgeon  made  his  estimate. 
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If  he  made  it  from  the  name  point  as  Dr.  Crummer,  the  five  inches  named  by  the 
examining  surgeon  would  make  the  point  of  amputation  the  center  of  the  average 
humerus. 

While  it  is  true  that  the  soldier  did  *'  fail  to  testify  to  the  point  of 
amputation,"  does  not  his  aforesaid  letter  of  August  27, 1885,  as  above 
quoted,  testify  most  eloquently  and  convincingly  to  the  fact  that  he 
did  consider  that  his  arm  had  been  amputated  "  so  near  the  joint  as  to 
prevent  the  use  of  an  artificial  limb?"  For  does  he  not  say  therein 
that  the  stump — from  armpit  to  tip — measured  but  4  inches  in  length, 
and  that  it  was  not  sufficient  for  any  artificial  contrivance?  This,  too, 
after  he  had,  as  he  says,  "  convinced  myself  (himself)  by  trial.  Any- 
thing I  (he)  could  wear  was  only  a  dead  weight  and  of  no  use  whatever, 
in  fact  in  the  way,  and  thus  worse  than  useless." 

It  is  worthy  of  note,  too,  that  this  statement  was  made  at  a  time 
when  there  was  no  provision  of  law  which  specifically  considered  any 
such  condition  as  that  certified  to  by  the  soldier — a  condition  that  was, 
howrever,  afterwards  provided  for  by  the  act  of  August  4,  1886;  but 
he  was  merely  arguing,  from  his  point  of  view,  what  he  thought 
should  be  construed  as  the  intent  of  the  act  of  March  3,  1885,  an  act 
increasing  the  rate  of  pension  for  "  loss  of  an  arm  at  the  shoulder 
joint,"  the  provision  of  which,  he  thought,  included  "all  cases  where 
the  amputation  was  so  near  the  shoulder  that  an  artificial  limb  can  not 
be  used,"  for,  as  he  said: 

1  can  not  see  the  reason  or  justice  for  drawing  so  fine  a  distinction  between  the 
two  classes  of  cases. 

Relative  to  the  assertion  that  the  ki  claimant  is  equally  silent  on  this 
subject,"  it  is  noted  that  although  she  had  not  at  that  time  made  an 
affidavit  as  to  the  point  of  amputation  of  the  soldier's  arm,  she  did 
contend  in  her  appeal  filed  December  8,  1899,  that  her  "  husband's  arm 
was  amputated  above  the  middle  of  the  humerus,"  and  stated  <fc  a  letter 
which  he  wrote  many  years  ago  (the  letter  of  August  27,  1885,  quoted 
herein)  shows  the  length  of  the  stump, "  and  further  said: 

It  is  also  shown  bv  the  certificate  of  the  onlv  medical  examination  ever  ordered 
by  the  Pension  Office,  and  by  the  testimony  of  Dr.  Crummer,  who  attended  him  in 
his  last  illness. 

She  also  contended  in  her  said  appeal  that  the  fact  as  to  her  husband's 
arm  having  been  amputated  above  the  middle  of  the  humerus  was 
clearly  shown  by  the  admissions  of  the  medical  referee  in  his  advisory 
opinion  in  the  case  dated  November  20,  1897. 

The  said  advisory  opinion  will  be  set  out  in  full  herein  later  on. 

In  a  recent  affidavit  of  the  appellant,  executed  April  9, 1900,  which, 
of  course,  was  not  before  the  Department  when  the  former  decision 
in  the  case  was  rendered,  it  is  shown  that  she  did  have  personal 
knowledge  as  to  the  fact  that  the  stump  of  the  soldier's  arm  was 
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actually  measured,  and  the  points  of  measurement  are  given.     The 
affiant  states,  in  part,  a«  follows: 

*  *  *  I  eared  for  and  nursed  the  soldier  many  yearn,  having  opportunities  for 
observing  his  arm. 

The  right  arm  was  certainly  amputated  above  the  middle  of  the  humerus.  I  know 
this  by  frequently  seeing  both  arms  naked,  when  the  amputated  arm  appeared  to  be 
about  one-third  the  length  of  the  left  arm  from  elbow  to  shoulder  joint. 

I  declare  on  one  occasion  I  saw  my  husband  measure  the  stump  with  a  rule,  and 
it  measured  scant  4  inches  in  length  from  armpit  to  point  of  amputation. 

I  further  declare  that  the  soldier  attempted  to  wear  an  artificial  arm  and  found  it 
impossible  to  do  so.     *    *    * 

The  length  of  the  stum \y  of  the  soldiers  right  arm  was  also  shown 
by  the  report  of  the  examining  surgeon  by  whom  the  soldier  was 
examined  August  19,  1874,  the  only  official  medical  examination  ever 
made  of  the  pensioner,  and  by  the  testimony  of  Dr.  Benjamin  F. 
Crummer,  Hyland  C.  Hicks,  and  S.  C.  Snydam. 

The  said  report  of  the  examining  surgeon  and  testimony  of  Dr. 
Crummer  were  referred  to  and  commented  upon  in  the  attached 
decision,  but  the  testimony  of  Hicks  and  Snydam  does  not  appear  to 
have  l>een  considered. 

The  certificate  of  the  said  medical  examination  states: 

His  right  arm  is  off  about  5  inches  below  the  shoulder  joint. 

The  only  comment  on  the  above  report  was,  *k  It  does  not  appear 

*    *     *     from  wfhat  point  the  examining  surgeon  made  his  estimate/' 

•     In  this   connection    it    is   now  deemed    but   proper   to   state   that 

inasmuch  a»  there  was  at  that  time,  August  ID,  1874,  no  law  which 

provided  a  pension  for  the  loss  of  an  arm,  except  *"     *     *     *     at  the 

shoulder  joint/"  and  fcfc    *     *     *    above  the  elbow, "  and,  consequently, 

there  being  no  instructions  to  examining  surgeons — such  as  have  been 

issued  since  the  passage  of  the  act  of  August  4,  1886 — then  extant, 

relative  to  the  method  of  examining  claimants  for  pension  on  account 

of  disabilities  of  this  character,  it  is  not  to  be  expected  that  the  exact 

line  of  section,  or  whether  it  was  at,  above,  or  below  the  middle  of  the 

humerus,  would  be  shown  in  the  report  of  an  examination  made  at 

such  a  time.     The  report  of  the  examination  in  this  case  showed  very 

clearly  that  the  amputation  was  not  "at  the  shoulder  joint/'  but  that 

it  was  "above  the  elbow."     This  being  conclusively  shown,  there  was 

no  further  requirement  to  be  complied  with. 

It  is  also  deemed  proper  to  state  that,  in  cases  involving  the  loss  of 
an  ami,  or  a  portion  thereof,  the  certificate  of  an  examining  surgeon, 
or  of  a  board  of  examining  surgeons,  is  usually  regarded  as  sufficient 
to  show  the  point  of  amputation  and  determine  the  class  within  which 
the  case  under  consideration  may  come;  and  hud  the  report  of  the 
examination  held  in  this  case  stated  that  the  stump  of  the  soV&W*  www 
was  7,  or  8  inches  in  length,  instead  of  saying  that  it  was  w>k>yvX.  ^> 
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inches  long,  there  is,  I  think,  no  question  but  what  the  said  report 
would  have  been  accepted  as  conclusive^  showing  that  the  amputa- 
tion had  been  made  below  the  middle  of  the  humerus;  at  least,  testi- 
mony so  positive  and  convincing  as  to  show,  almost  beyond  the 
peradventure  of  a  doubt,  that  the  finding  of  the  examining  surgeon 
was  error  would  have  to  be  furnished  lief  ore  his  report  would  be 
regarded  as  having  been  controverted.  This  being  true,  should  not 
the  same  degree  of  confidence  be  placed  in  the  statement  of  the  exam- 
ining surgeon  in  this  case,  that  the  stump  of  the  soldier's  arm  was  but 
5  inches  long,  and  thus  bring  the  same  within  the  rule  laid  down  in 
the  aforesaid  Curran  decision,  especially  when  his  report  is  corrobo- 
rated by  the  testimony  of  another  physician,  of  three  neighbors,  one 
of  ifrhom  measured  the  stump,  and  of  the  soldier's  widow,  and  by  his 
own  statement  made  at  a  time  long  prior  to  the  passage  of  the  act  of 
August  4,  1886  i 

Dr.  Crummer,  a  physician  of  good  repute,  has  testified  in  the  ease 
on  two  separate  occasions  as  to  the  length  of  the  stump  in  question.  In 
his  deposition  before  a  special  examiner,  May  26,  1897,  he  said:    ' 

The  stump  of  the  arm  I  would  call  a  conical  stump — considerable  muscular  atro- 
phy. I  did  not  measure  the  stump  from  the  outside.  I  estimated  it  from  the  axil- 
lary fold  to  end  of  the  bone — about  2  to  2£  inches. 

It  should  be  remembered  that  at  the  time  Dr.  Crummer  had  the 
soldier  under  his  professional  care  and  observation — February  25  to 
March  17,  1801 — the  latter  had  no  claim  for  increase  or  rerating  on 
file,  the  Curran  decision  had  just  been  or  was  about  to  be  promul- 
gated—of which  fact,  however,  he  was  probably  ignorant — and  there 
was,  consequently,  no  occasion  for  his  taking  the  measurement  of  the 
said  stump.  Besides  which,  the  soldier  was  critically  ill — on  his  death 
bed,  in  fact— and  the  doctors  attention  was  not  especially  directed  to 
his  arm,  although  he  closely  observed  the  same,  as  is  shown;  and  it 
seems  incredible  that  had  the  amputation  been  made  below  the  middle 
of  the  humerus,  thus  leaving  a  stump  over  6  inches  in  length,  an  intel- 
ligent observer,  especially  a  physician,  who  is  supposed  to  be  familiar 
with  such  matters,  should  estimate  the  distance  from  the  "axillary 
fold  to  the  end  of  the  bone"  to  be  but  2£  inches.  His  testimony  has 
not  heretofore.  I  think,  been  given  due  weight. 

S.  0.  Snydam,  in  his  deposition  before  a  special  examiner,  said: 

When  I  first  met  him  (the  soldier)  he  was  minus  the  right  arm;  it  was  off  close 
to  his  shoulder. 

• 

Hyland  C.  Kirk  stated  in  a  deposition  dated  April  29, 1897,  that  his 
relations  with  the  soldier  were  very  intimate.  He  further  deposed 
and  said: 

Both  l>eing  soldiers,  we  often  spoke  of  our  army  life,  which  led  to  the  question  of 
the  wound  which  caused  the  amputation  of  his  arm.  The  humerus  was  shattered 
badly,  he  said,  and  "in  the  amputation  of  it  a  bungling  ojH»ration  was  j>erformed, 
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and  the  amputation  being  4  or  5  inches  from  the  shoulder,  the  result  was,  consider- 
able dead  bone  was  left  in  the  wound,  which  acted  unfavorably  upon  his  nerves  and 

feelings." 

In  a  recent  affidavit,  filed  with  the  pending  motion,  G.  Smith  Stan- 
ton, of  Great  Neck,  Long  Island,  N.  Y.,  states  that  he  lived  at  one 
time  at  Portsmouth,  Iowa,  at  which  place  the  soldier  was  formerly 
station  agent  for  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Com- 
pany; that  he  knew  the  soldier  well;  that  the  latter's  right  arm  u  was 
off  near  the  shoulder, M  and  that — 

*  *  *  On  one  occasion,  while  rubbing  the  stub  of  the  arm  of  the  said  Anderson 
in  order  to  see  if  a  pair  of  lines  could  be  placed  over  said  stub  if  occasion  required 
said  Anderson  to  drive  a  span  of  horses,  deponent  measured  said  stub  with  said 
deponent's  hand  and  found  the  length  of  said  stub  was  exactly  the  width  of 
deponent's  hand — 1  inches. 

It  does  not  appear,  after  a  careful  search  of  all  the  papers  in  the 
case,  that  the  medical  referee  has  ever  expressed  a  positive  opinion 
that  the  soldier's  right  arm  was  not  amputated  above  the  middle  of 
the  humerus.  In  an  advisory  opinion,  dated  August  31,  1897,  in  the 
widow's  claim  under  the  general  law,  which  was  then  under  consider- 
ation upon  appeal,  the  statement  is  made  that — 

The  history  of  this  ease  shows  that  soldier  received  a  gunshot  wound  of  the  right 
arm,  and  the  same  was  amputated  between  the  shoulder  and  elbow. 

A  very  safe  and  noncommittal  statement,  although  the  point  of 
amputation  was  not  then  pertinent  to  the  question  at  issue. 
In  a  slip  of  reference,  dated  June  12,  1893,  he  stated: 

It  is  of  record  that  amputated  stump  was  5  inches  in  length. 

And  in  an  advisory  opinion,  dated  November  26,  1897,  in  response 
to  an  order  from  the  Commissioner  of  Pensions  that  he  state — 

*   *    *     whether,  under  the  decisions  of  the  Department,  this  soldier  was  entitled 
to  the  $45  rate  at  the  time  of  his  death  by  reason  of  pensioned  causes — 

the  medical  referee  said: 

In  an  affidavit  filed  in  1864  the  soldier  stated  that  in  November,  1803,  he  received 
a  shot  from  a  musket,  which  entered  right  arm  about  4  inches  above  elbow,  shatter- 
ing the  bone,  and  that  arm  was  afterwards  amputated.  So  far  as  the  papers  show, 
the  only  medical  examination  was  made  August  19,  1874,  which  shows  right  arm  off 
about  5  inches  below  shoulder  joint. 

An  examination  of  the  medical  authorities  would  seem  to  indicate  that  the  average 
length  of  the  humerus  of  a  man  of  the  soldier's  height  is  a  little  over  12  inches.  The 
examination  shows  stump  about  5  inches  long,  but  there  is  nothing  to  show  that 
accurate  measurements  were  made. 

While  the  presumption  is  that  the  arm  was  amputated  at  or  above  the  middle  of 
the  humerus,  we  are  not  in  possession  of  such  information  as  to  warrant  a  positive 
opinion  as  to  the  exact  point  of  the  amputation. 

The  foregoing  is  the  opinion  heretofore  referred  to  in  ih\*  commu- 
nication and  which,  it  whs  stated,  would  later  be  set  out  vw  tuWYuetewv. 
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As  will  be  observed,  this  most  recent  advisory  opinion  of  the  med- 
ical referee  is  quite  negative  as  to  whether  the  allowance  of  the  iv45 
rate  was  wan-anted;  and  it  is  only  by  implication  that  he  held  that 
title  to  said  rate  had  not  been  established. 

If,  as  he  states,  "the  presumption  is  that  the  arm  was  amputated  at 
or  above  the  middle  of  the  humerus/'  what  matters  it  whether  "the 
exact  point  of  amputation r  is  shown  or  not?  As  long  as  the  facts 
presented  in  the  case  warrant  the  conclusion  that  the  amputation  was 
made  at  or  above  the  middle  of  the  humerus  it  does  not  appear  how 
the  status  of  the  case  would  be  affected  bv  failure  to  show  the  exact 
line  of  section. 

And  inasmuch  as  there  is  no  evidence  whatever  in  the  case  even 
tending  to  show  that  the  amputation  was  made  below  the  middle  of 
the  said  tone,  it  would  seem,  instead  of  holding  that  4%*  *  *  at 
best  *  *  *  but  a  mere  suspicion  that  soldier's  arm  may  have 
been  amputated  above  the  center  of  the  humerus  *  *  *"  is  created 
by  "the  evidence  in  this  case,'''  as  was  done  in  the  decision  attached 
hereto,  that,  per  contra,  the  opinion  was  fully  warranted  that  there 
was,  in  reality,  only  the  mere  shadow  of  a  suspicion  that  the  said 
operation-  on  the  soldier's  right  arm  was  not  performed  at  or  above 
the  middle  of  the  humerus. 

Conceding,  then,  that  the  length  of  the  bone  in  the  soldier's  right 
arm  was,  as  stated  by  the  medical  referee,  "a  little  over  12  inches" 
before  the  amputation  was  made,  and  that  the  stump  left  after  the 
operation  was,  as  stated  by  the  examining  surgeon  and  shown  by  the 
evidence,  but  5  inches  long,  the  conclusion  naturally  follows  that  the 
section  of  the  humerus  was  made  somewhat  above  its  center.  Espe- 
cially is  this  so  when  it  is  considered  that  the  length  of  the  bone  in 
the  stump  must,  necessarily,  be  less  than  that  of  the  stump  itself;  for 
the  rule  of  first  importance  is,  in  amputations,  after  having  first  deter- 
mined the  proper  line  of  section,  to  have  plenty  of  flap;  that  is,  the 
soft  parts  which  are  to  form  the  cushion  or  covering  of  the  end  of  the 
bone  for  its  protection. 

But  one  other  statement  in  the  decision  hereto  attached  remains  to 
be  considered  in  connection  with  the  pending  motion  for  the  reconsid- 
eration of  that  decision  in  its  entiretv. 

It  is  stated  therein  that: 

As  was  held  in  the  recent  decision  in  the  case  of  Charles  F.  Borthwiek,  aliaa  Frank- 
lin Brown  (10  P.  D.,  249): 

"A  long  line  of  decisions  are  uniform  and  harmonious  to  the  effect  that  eases  long 
since  adjudicated  by  previous  administrations  will  not  be  disturbed  for  slight  or 
trivial  reasons,  nor  upon  mere  matter  of  opinion  as  to  the  weight  of  evidence,  nor 
upon  matters  involving  merely  an  exercise  of  judgment  or  discretion,  but  only  when 
glaring  error,  mistake,  or  manifest  injustice  is  apparent  from  the  record  or  the 
evidence. ' ' 
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A  number  of  eases  were  cited,  in  which  similar  rules  had  been  laid 
down,  as  tending  to  sustain  the  views  above  set  forth;  but  when  it  is 
considered  that  the  aet  of  August  4,  1886,  was  an  act  which  provided 
certain  specific  rates  of  pension  for  certain  specific  causes  of  disabil- 
ity, named  in  the  act,  and  that  its  terms  were  mandator v  as  to  the 
payment  of  the  said  rates,  the  cause  of  disability  being  established,  it 
must  be  acknowledged  that  the  rules  laid  down  in  the  cases  cited  can 
hardly  be  held  to  apply  to  the  ease  at  bar,  unless,  perhaps,  that  part 
of  the  same  referring  to  cases  in  which  "     *     *     *     error,  mistake, 
or  manifest  injustice  is  apparent'1  may  be  said  to  lie  applicable  to  the 
question  now  under  consideration. 

It  has  been  deemed  advisable  to  discuss  thus  fully  each  phase  of  the 
questions  at  issue  in  this  case  in  order  that  it  may  not  be  charged  that 
the  Department  is  inconsistent  in  reaching  certain  conclusions  at  one 
time,  and  then  holding  entirely  different  views  a  short  time  thereafter, 
when  the  conclusions  in  each  instance  are  based,  practically,  upon  the 
same  set  of  facts. 

It  will,  however,  I  think,  be  appreciated  that  all  the  material  facts 
presented  in  this  case  have,  upon  review',  been  accorded  a  more  care- 
ful and  thorough  consideration  than  was,  perhaps,  given  the  same 
when  the  attached  decision  was  rendered. 

But  it  now  seems  much  more  likely  that  the  views  enunciated  in  the 
said  decision  were  based  upon  a  misconception  of  the  said  facts  and  of 
the  decisions  and  laws  applicable  thereto  as  well. 

In  a  communication  accompanying  the  pending  motion  in  this  case 
it  was  stated  that  the  said  motion  wras  fcfcin  no  shape  intended  as  a 
reflection"  on  former  departmental  action  in  the  premises,  and  it  was 
suggested  therein  that — 

court*  of  justice,  which  have  much  less  business  to  do,  and  far  greater  opportunities 
to  give  consideration  to  eases,  often  have  their  decisions  reconsidered  and  reversed, 
and  where  there  is  such  a  multitude  of  work  to  do,  *  *  *  in  reference  to  pension 
<*se8,  it  is  not  surprising,  not  to  be  wondered  at,  that  in  occasional  instances  apparent 
errors  or  mistakes  have  been  committed. 

The  aptness  of  the  foregoing  statement  is  quite  apparent,  and  its 
truth  can  not,  of  course,  be  questioned;  and  inasmuch  as  this  Depart- 
ment is  the  highest  tribunal  to  wThich  an  applicant  for  pension  can 
appeal,  upon  a  question  of  fact,  for  the  preservation  of  what  he  may 
consider  his  just  rights,  any  decision  which  may  be  rendered  here 
being  subject  to  revision  only  by  the  Department  itself,  the  greatest 
care  should  be,  and  generally  is,  exercised  before  deciding  adversely 
to  the  interests  of  a  claimant  for  a  pension,  while,  at  the  same  time, 
the  interests  of  the  Government  must  be  properly  protected. 

Enough  has  been  said  herein,  I  think,  to  showr  that  the  Department 
is  now  clearly  of  the  opinion  that  the  facts  presented  in  t\ns  ca&fc  ^ax- 
rant  the  conclusion  that  the  soldier's  right  arm  was,  for  pena\oiva\A& 
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purposes,  amputated  "so  near  the  shoulder  joint  as  to  prevent  the  use 
of  an  artificial  limb,"  and  it  is  held  that  he  should  have  received  a  pen- 
sion at  the  rate  of  $45  instead  of  $36  per  month  from  August  4, 1886, 
to  the  date  of  his  death.     Departmental  decision  of  February  27, 1900. 
a  copy  of  which  is  attached  hereto,  affirming  the  action  of  the  Bureau 
in  the  premises,  is  therefore  overruled  and  set  aside;  and  inasmuch  a* 
the  widow  of  the  said  soldier  was,  in  accordance  with  the  rule  laid 
down  in  the  case  of  Abram  Duryee  (3  P.  D.,  276),  permitted  to  file  an 
application  for  the  rerating  of  her  husband's  claim,  under  the  provi- 
sions of  the  act  of  August  4, 1886,  it  is  hereby  directed  that  such  action 
as  may  be  necessary  looking  to  the  readjustment  of  the  rate  in  the  sol- 
dier's claim,  and  to  the  payment  to  the  said  widow  the  difference 
between  the  rate  allowed  and  the  rate  to  which,  as  herein  determined, 
he  was  entitled  for  the  period  named,  shall  be  taken  at  as  early  a  date 
as  practicable,  as  the  case  has  been  made  special. 

The  motion  for  the.  reconsideration  of  former  departmental  action 
in  the  case  is,  for  the  reasons  above  stated,  sustained,  and  the  papers 
in  the  case  are  returned  herewith. 


service— militia. 
Instructions. 

The  decisions  of  the  Department  in  the  oases  of  Randolph  M.  Manley  (5  P.  D.,  295), 
William  Biee  (9  P.  D.,  21),  Walter  Morris  (9.  P.D.,  462),  and  all  similar  eases, 
which  recognizes  certain  militiamen  as  having  been  in  the  service  of  the  United 
States,  should  continue  to  be  accepted  by  the  Bureau  of  Pensions  as  precedents 
under  which  to  adjudicate  pension  claims  of  the  class  therein  described.  (See 
20Op.Atty.Genl.,322.) 

Secretary  E,  A,  Jfitc/woek  to  flu*  Onnmissumer  of  Penxumx*  June  7, 

1900. 

Herewith  I  transmit  a  cop}-  of  an  opinion  this  day  rendered  by  the 
Assistant  Attorney -General,  which  is  given  at  my  request  in  response 
to  your  letter  of  December  21,  1899,  inquiring  whether  the  decisions 
of  the  Department  in  the  pension  claims  of  Randolph  M.  Manley. 
William  Bice,  Walter  Morris,  and  similar  cases  should  be  further 
accepted  by  the  Pension  Bureau  as  precedents  under  which  to  adjudi- 
cate claims  of  the  class  described  in  said  decisions. 

This  opinion  has  received  my  approval,  and  has  therefore  become 
my  response  to  your  inquiry. 

The  following  is  the  opinion  of  the  Assistant  Attorney-General  above 

referred  to:  [Ed.] 

Department  of  the  Interior, 

Washington.  June  7,  1900, 
The  Secretary  of  the  Interior. 

Sir:  Under  vour  recent  reference  1  have  considered  the  communi- 
cation  of  the  Commissioner  of  Pensions  of  December  21*  1899,  inquir- 
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ing  whether  the  decisions  of  the  Department  in  the  pension  claims  of 
Bandolph  M.  Manley  (5  P.  D.,  295),  William  Bice  (9  P.  D.,  21),  Walter 
Morris  (9  P.  D.,462),  and  similar  cases  should  be  further  accepted  by 
the  Pension  Bureau  as  precedents  under  which  to  adjudicate  claims  of 
the  class  described  in  said  decisions. 

After  careful  consideration  of  these  departmental  decisions,  and  of 
the  opinions  of  Assistant  Attorney-General  Shields  (5  P.  D.,310)  and 
Attorney-General  Miller  (20  Op.  A.  G.,  322),  and  of  the  act  of  Con- 
gress of  April  12, 1866  (14  Stat.,  32),  which  recognize  these  militiamen 
as  having  been  "in  the  service  of  the  United  States,"  I  am  of  opinion 
that  said  departmental  decisions  should  continue  to  be  accepted  by  the 
Bureau  of  Pensions  as  precedents  under  which  to  adjudicate  pension 
claims  of  the  class  therein  described. 
Very  respectfully, 

Willis  Van  Devanter, 

Assistant  Attorney-  General. 
Approved  June  7, 1900. 

E.  A.  Hitchcock,  Secretary, 


discharge— desertion— practice. 
Jerome  Woodin,  alias  Frank  Allen. 

In  1891  pension  was  allowed  under  the  act  of  June  27,  1890,  when  the  practice 
required  only  a  final  honorable  discharge  from  the  service;  therefore  the  deser- 
tion of  an  applicant  for  pension  under  said  act  from  his  first  service  was  no  bar 
to  pension.  The  practice  having  been  changed  so  as  to  require  an  honorable 
discharge  from  all  service  contracted  to  be  performed  during  the  war  of  the 
rebellion,  pensioner's  name  was  properly  dropped  from  the  rolls  on  the  ground 
that  he  was  a  deserter. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Penmtms, 

June  8,  1900. 

Jerome  (borne  on  the  rolls  of  his  companies  as  Wm.  J.)  Woodin, 
late  of  Companies  H  and  D,  Ninetieth  New  York  Infantry,  alias  Frank 
Mien,  late  landsman,  United  States  Navy,  has  appealed,  November  14, 
1898,  from  the  refusal,  May  13,  1898,  to  restore  his  name  to  the  rolls 
inder  the  act  of  June  27,  1890,  from  which  it  had  been  dropped 
December  11,  1897.  The  dropping  was  on  the  ground  that  pensioner 
lad  not  received  a  discharge  from  all  the  service  which  he  contracted 
o  render  during  the  war  of  the  rebellion,  being  a  deserter  from  the 
irst  above-named  service  when  he  enlisted  in  the  Navy.  The  charge 
)f  desertion  was  subsequently  removed,  but  the  denial  of  restoration 
iras  on  the  ground  that  a  ratable  degree  of  disability  under  said  act 
>f  June  27,  1890,  no  longer  existed. 

The  basi^  of  appeal  is  that  a  pensionable  disability  does  exist,  \u\0l 
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the  board  of  .surgeons  that  last  examined  him  did  him  an  injustice  i 
reporting  otherwise.  And  he  asks  that  he  be  sent  before  anothe 
board.  No  reference  is  made  in  this  appeal  to  the  rejection  of  th 
claim  under  the  general  law.  The  only  question  therefore  to  b 
determined  is  whether  the  action  in  the  case  under  the  act  of  June  21 
1890,  as  taken  was  regular  and  justified  by  the  facts. 

A  brief  summary  of  the  history  of  these  claims  will  give  a  cleare 
understanding  of  the  reasons  for  and  propriety  of  the  action  taker 
The  appellant's  first  application  was  tiled  February  25,  1869,  an 
alleged  sciatica  of  the  right  leg  as  having  been  contracted  during  hi 
service  on  the  gunboat  Red  Rover  in  the  fall  or  winter  of  1864.  I 
another  application,  filed  November  12,  1872,  he  alleged  that  his  die 
ability  was  total  stiffness  of  right  leg,  caused  by  taking  mercury  whil 
serving  on  said  vessel,  and  his  disease  was  called  by  the  surgeon 
sciatic  rheumatism.  That  claim  was  rejected  September  27,  1873 
u  upon  the  report  of  the  special  examiner."  Said  report  was  chiefly; 
recapitulation  of  the  facts  shown  by  the  record  of  appellant's  servic 
in  both  the  Army  and  Navy,  with  the  expression  of  an  opinion  tha 
the  alleged  disability  was  not  a  result  of  the  naval  service,  and,  as  hi 
was  a  deserter  from  the  army  service,  he  was  not  pensionable  for  an] 
disability  contracted  therein. 

The  record  of  these  services  shows  the  following:  He  enliste< 
November  10,  1861,  in  Company  H,  Ninetieth  New  York  Infantry,  a 
William  J.  Woodin;  was  present  to  June,  1862,  when  he  was  sentence* 
"to  forfeit  fifteen  days'  pay  by  order  of  a  regimental  court-martial; 
was  transferred  tp  Company  E,  and  on  rolls  of  that  company  for  Ma; 
and  June,  1863,  was  reported  sick  in  hospital  at  Baton  Rouge;  on  th 
rolls  for  January  and  February,  1864,  he  was  reported  as  "deserte 
from  Port  Hudson,  La.,  June  13,  1863,  with  full  equipments;  du 
United  States  for  equipments  lost,  $24.46."  On  regimental  return 
for  February,  1864,  he  was  reported  "deserted  June  13,  1863,  at  Pot 
Hudson;  improperly  reported  absent  sick."  Not  borne  on  the  roll 
as  Jerome.  The  medical  records  covering  the  foregoing  service  shoi 
that  he  was  treated  in  regimental  hospital  in  October,  1862;  Decembei 
1862;  twice  in  January,  1863,  and  in  March,  1863.  His  disabilitie 
were  vermes,  acute  diarrhea,  bronchitis,  rheumatism,  and  tertia 
intermittent  fever. 

He  enlisted  as  Frank  Allen,  landsman,  on  board  the  Red  Rover,  a 
Memphis,  Tenn.,  September  7,  1864,  was  carried  on  the  rolls  of  sal 
vessel  to  June  15,  1865,  when  discharged.  During  this  service  th 
medical  record  shows  him — 

admitted  at  naval  station,  Mound  City,  III.  (as  William  Allen,  acting  boatswain' 
January  20,  1865,  with  erysipelas;  disease  affects  nearly  the  whole  right  leg;  pil.  catl 
co.,  iodid,  potass.  Dovers  powder.  Nausea  and  vomiting.  Gastric  and  intestinf 
disorder:    Tr.  opii.  camph.     Origin  not  stated.     Discharged  February  1,  1865,  t 
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Ibdltortr.  Admitted  February  J,  18(55,  with  erysipelas,  leg.  No  hospital  ticket  on 
file.  Journal  state*:  "His  disease  originated  in  the  line  of  duty,  having  been  con- 
traded  by  exposure  to  climatic  influences'."  No  record  of  treatment.  Discharged 
February  25,  1865,  to  duty.  Naval  station,  Mound  City,  111.  Admitted  March  4, 
1865,  with  dropsy,  the  result  of  diseased  liver.  No  record  of  origin  or  treatment. 
Discharged  March  8,  1865;  condemned  by  medical  survey  ami  granted  fifteen  days' 
leave.    No  record  of  survev  on  file. 

Another  statement  is  that- 

tbenameof  Frank  Allen  does  not  ap| >eur  on  the  journal  of  the  Red  Rover,  but  as 
the  disease  for  which  William  Allen  was  treated  appears  to  agree  with  that  claimed 
by  applicant  it  is  presumed  that  the  medical  officer  may  have  made  an  error  in  enter- 
ing the  name. 

Claimant  does  not  appear  to  have  made  any  further  effort  to  prose- 
cute this  claim  after  its  rejection  in  1873,  beyond  the  filing  of  a  few 
affidavits  as  to  his  condition  after  discharge.  It  was  taken  up  again, 
however,  and  rejected  December  11,  1897,  on  the  ground  that  when 
he  enlisted  in  the  Navy  claimant  was  a  deserter  from  Company  E, 
Ninetieth  New  York  Infantry,  as  shown  by  the  record  of  the  War 
Department.  And  once  again  said  claim  was  considered  and  the  ground 
of  rejection  was  changed  February  18,  1899,  to  kino  ratable  disability 
from  sciatica  of  right  leg  since  discharge/' 

In  the  meantime  claimant  had  filed,  July  14, 1890,  a  claim  for  pension 
under  the  act  of  June  27,  1890,  alleging  disability  from  sciatica  rheu- 
matism and  disease  of  heart.  The  claim  was  admitted  in  July,  1891, 
at  $6  per  month,  but  for  different  disabilities  than  those  alleged,  the 
medical  examination  only  showing  catarrh  and  lumbago.  This  allow- 
ance was  under  the  practice  of  the  Bureau,  sanctioned  by  rulings  of 
the  Department,  requiring  only  that  a  final  honorable  discharge  from 
rebellion  service  should  be  shown.  Subsequently  this  practice  and 
the  rulings  were  abrogated  by  departmental  decisions  which  held  that 
the  law  required  an  honorable  discharge  of  a  claimant  under  said  act 
from  any  and  all  services  engaged  to  be  performed  by  him. 

Under  this  construction  the  pensioner,  being  borne  on  the  record  as 
a  deserter  from  his  army  service,  was  notified  that  his  name  would  be 
dropped  from  the  rolls,  and  such  action  was  consummated,  as  before 
indicated,  on  December  11,  1897.  Thereupon  he  filed,  February  3, 
1898,  an  application  for  reconsideration,  declaring  that  he  was  never  a 
deserter,  and  the  charge  against  him  had  been  removed.  A  call  being 
made  upon  the  War  Department  for  the  purpose  of  verifying  his 
statement,  it  was  reported  in  response  to  said  call,  that — 

the  charge  of  desertion  of  June  13,  1863,  against  this  man  is  removed  and  he  is  dis- 
charged to  date  June  13, 1863,  under  the  provisions  of  section  3  of  the  act  of  Congress, 
approved  March  2, 1889. 

The  status  of  the  claimant  being  thus  changed  he  was  ordeTeOi  Iot 
medicsi  examination,  with  a  view  to  determining  whether  \ie  Yffcs  stivW. 
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entitled  under  the  act  of  June  27,  1890,  by  reason  of  incapacity  for 
earning  his  support  by  manual  labor.  The  following  certificate  dated 
March  30,  1898,  describes  his  condition  at  that  time-: 

Pulse  rate,  72;  respiration,  lti;  temjierature,  98$;  height,  5  feet  7  inches;  weight, 
ltil  pounds;  age,  54  years. 

General  appearance  and  muscular  development  good — akin  normal,  tongue  clean, 
and  hands  calloused.     No  evidence  of  sciatica  or  of  rheumatism. 

Apex  of  heart  1  inch  below  and  2  inches  internal  to  left  nipple,  evident  only  on 
palpation;  area  of  dullness  not  increased;  rhythm  normal,  and  no  murmurs;  no 
hypertrophy,  dilatation,  dyspnoea,  <edema,  or  cyanosis. 

Pulse,  standing,  80,  and  after  brisk  exercise  88;  chest  measures  34  inches  expira- 
tion, and  37  £  inches  inspiration.  Chest  symmetrical;  breathing  free  and  easy;  no 
abnormal  sounds  discovered  on  auscultation  and  no  dullness  on  percussion. 

Urine — acid — up.  gr.  1020,  no  albumen  (heat  and  HNOs)  and  no  sugar  (Fehling) , 
no  evidence  of  piles,  congestion  of  hemorrhoidal  vessels,  fissures,  fistulse,  prolapse, 
or  ulceration. 

Trachoma  both  lids  right  eye  from  burn  of  lime.    No  evidence  of  general  debility. 

All  other  joints  muscles,  tendons,  and  nerves  found  normal.  No  evidence  of  other 
disabilities  or  of  vicious  habits. 

No  disabilities  found  sufficient  to  warrant  a  rating. 

As  will  be  seen  a  ratable  disability  was  not  shown,  and  the  claim  was 
rejected  for  that  reason  May  7, 1898.  Some  question  was  raised  in  the 
Bureau  as  to  the  correctness  and  regularity  of  this  action,  the  claim 
being  one  for  restoration.  The  chief  of  the  law  division  was  called 
upon  for  an  opinion  upon  the  matter,  and  responded  with  this 
statement: 

If  the  charge  of  desertion  had  been  removed  from  the  record  of  this  soldier  at  the 
date  of  his  dropping  in  December,  1897,  he  should  l>e  restored  to  the  rolls,  and  if 
found  to  be  not  pensionably  disabled,  he  should  be  given  the  legal  notice  under  the 
act  of  December  21,  1893,  to  drop  his  name  from  the  rolls.  If,  however,  at  the  time 
the  pensioner's  name  was  dropped  from  the  rolls  in  December,  1897,  the  charge  of 
desertion  standing  against  him  had  not  been  removed,  and  the  records  of  the  War 
Department  showed  that  he  was  a  deserter,  he  was  legally  dropped  from  the  rolls, 
and  should  not  l>e  restored;  and  before  his  name  can  l>e  again  placed  on  the  rolls,  he 
must  establish  new  title  to  pension. 

This  is  regarded  as  a  correct  statement  of  the  rule  applicable  to  such 
situation,  and,  as  will  be  observed,  the  rule  was  followed  in  the  action 
taken.  That  is,  as  far  as  was  known  at  the  time  of  the  dropping,  the 
charge  of  desertion  was  still  standing  against  the  soldier,  and  under 
the  law,  as  it  had  been  construed,  the  dropping  was  not  only  proper 
but  imperative.  So,  also,  in  adjudicating  the  claim  for  restoration  it 
was  within  the  province  of  proper  authority  and  a  duty  to  ascertain 
whether  claimant  was  still  pensionably  disabled,  and  when  it  was  found 
he  was  not,  to  reject  the  claim. 

There  is  one  question  which  suggests  itself  in  connection  with  this 
review  of  the  adjudication  above  mentioned,  and  which  might  have 
been  pertinent,  but  which,  under  the  existing  circumstances  of  the  case, 
is  not  deemed  important.     This  question  pertains  to  the  correctness  of 
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the  information  regarding  claimant's  desertion  at  the,  time  his  name 
was  dropped  from  the  rolls.  It  has  been  stated  that  as  far  as  then 
known  the  charge  of  desertion  was  still  standing  on  the  record.  But, 
the  report  showing  this  fact  was  made  in  1873.  No  report  had  been 
called  for  in  connection  with  the  proposition  to  stop  payment.  Very 
soon  after  the  dropping  claimant  tiled  the  application  for  restoration, 
declaring  that  the  charge  of  desertion  had  been  removed,  and  when  a 
report  was  received  later  this  declaration  was  verified.  It  is  true  the 
report  reads,  "the  charge  of  desertion  is  removed,"  as  if  it  was  an 
action  then  taken,  but  the  previous  declaration  of  claimant  indicates 
that  the  removal  may  have  been  accomplished  sometime  before. 

If  it  were  true  that  the  charge  had  been  removed  prior  to  the  drop- 
ping, and  that  such  dropping  was  actually  not  warranted  at  the  time 
upon  the  basis  of  such  charge  the  failure  of  the  Bureau  to  ascertain  the 
facte  and  the  action  taken  would  be  considered  in  ordinary  circum- 
stances,  such  error  as  would  justify  the  restoration  of  the  pension  and 
payment  from  the  date  of  dropping,  provided  the  claimant  had  been 
ratably  disabled.  And  just  here  is  the  saving  clause  in  this  matter, 
that  claimant  is  shown  not  to  have  been  so  disabled  and  was  not  entitled 
on  the  score  of  incapacity  to  earn  his  support  by  manual  labor,  so  that 
whether  the  ground  of  dropping  was  altogether  the  true  one  or  not,  he 
will  not  be  restored  merely  to  cure  an  irregularity.  The  fact  remains 
that  he  was  not  then  entitled  and  it  could  not  be  seriously  contended 
that  the  Government  should  be  required  to  restore  and  pay  a  pension 
for  which  there  was  no  title,  upon  a  technicality. 

The  reasonableness  of  this  position  is  self -apparent.  Besides,  there 
is  ample  authority  for  it  in  the  laws,  which  confer  large  discretion 
upon  the  Commissioner  of  Pensions  in  the  matter  of  stopping  or 
reducing  pensions  when  found  to  be  without  proper  title;  also,  in  the 
decisions  of  the  Department  in  cases  of  similar  import.  But  it  is  not 
certain  that  this  question  properly  arises  in  this  case,  and  it  is  referred 
to  only  to  meet  the  objection  if  it  should  come  up  in  the  future  by 
reason  of  a  change  in  the  record  as  it  now  exists  in  the  claim. 

There  is  still  another  matter  which  might  be  important  in  the  event 
the  claimant  should  be  found  pensionable  in  the  future.  In  the  report 
of  the  War  Department  relative  to  the  removal  of  the  charge  of  deser- 
tion it  is  stated  that  such  action  was  taken  u under  the  provisions  of 
the  third  section  of  the  act  of  March  2,  1889/'  That  section  provides, 
among  other  things,  that  *;the  absence  from  the  service  (of  any  bene- 

ISciary  of  said  law)  did  not  exceed  four  months."  The  reports  now  on 
Sleshow  that  this  soldier  was  absent  at  least  nine,  if  not  more  than 
fourteen  months;  and,  while  it  is  not  within  the  province  of  this 
I  Department  to  call  in  question  the  propriety  of  the  action  of  anoth^Y 
I  Department  or,  necessarily,  to  know  the  basis  on  which  such  acA\o\\  \s 
I  &ken,  yet  it  is  always  proper  to  request  a  full  report  from  the  vevoY<\s 
)       r.  v.— vol.  11 2 
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touching  the  military  or  naval  service  of  a  claimant  for  pension. 
Thus,  should  this  claim  come  up  for  adjudication  again,  such  report 
should  be  called  for  so  as  to  secure  full  information  on  the  matters 
referred  to. 

As  already  indicated,  the  action  in  the  claim  under  the  act  of  June 
27,  1890,  was  proper  and  is  affirmed. 


RATE— DEPENDENT  RELATrVES-COMMEXCEMEXT. 

Eliza  Hodgmak  (Mother). 

A  dependent  mother  who  claims  by  reason  of  death,  of  sendee  origin,  is  entitled  to 
a  rating  of  but  $12  per  month  when  the  origin  of  the  death  cause  was  contracted 
while  soldier  was  a  private,  notwithstanding  the  fact  that  said  soldier  afterwards 
became  a  commissioned  officer. 

The  right  to  a  pension  is  not  a  vested  right.  The  date  of  commencement  of  a 
deiiendent  mother's  pension,  under  the  general  law,  is  governed  by  the  act  of 
March  3,  1879. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Commissioner  of  Pensions. 

June  U,  1900. 

Eliza,  as  dependent  mother  of  Clinton  E.  Hodgman,  formerly  a  pri- 
vate and  sergeant  in  Company  K,  Twenty -second  New  York  Volunteer 
Infantry,  and  later  a  second  lieutenant  in  Company  E,  of  said  regi- 
ment, filed  her  applications  under  both  laws  on  October  12,  1897,  the 
one  under  the  act  of  June  27,  1890,  being  admitted  on  May  5, 1898,  at 
$12  per  month,  to  date  from  October  12,  1897.  An  appeal  filed  on 
August  15,  1898,  contends  that  appellant  is  entitled  to  $15  per  month, 
to  date  from  soldier's  discharge. 

Soldier  was  enrolled  on  May  16,  1861,  as  a  private  in  Company  K 
aforesaid,  and  was  promoted  to  sergeant  and  transferred  to  Company 
E,  same  regiment,  on  October  4,  1862,  and  was  mustered  in  as  a  sec- 
ond lieutenant  on. December  22,  1862,  being  discharged  on  May  31, 
1863.  During  his  service  as  private  and  sergeant  he  contracted  rheu- 
matism, which  resulted  in  disease  of  heart,  from  which  he  died  on 
June  30,  1870.     The  above  are  all  of  the  material  accepted  facts. 

Counsel  raises  two  issues  of  law,  viz:  First,  that  the  soldier  being 
a  second  lieutenant  at  the  time  of  discharge,  his  dependent  mother  is 
entitled  to  a  pension  in  accordance  with  said  rank,  counsel  citing  the 
act  of  July  14,  1862,  and  section  4707,  Revised  Statutes,  in  support  of 
the  contention.  Second,  that  the  pension  should  date  from  soldiers 
discharge,  relying  upon  section  3  of  the  act  of  July  14,  1862,  in  sup- 
port thereof.  He  contends,  also,  that  the  act  of  AJarch  3, 1879,  has  no 
application,  the  first-mentioned  act  being  part  of  soldier's  enlistment 
contract,  and  that  an  application  of  the  act  of  March  3,  1879,  would 
be  in  violation  of  section  9  of  article  1  of  the  Constitution  of  the 
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United  States,  which  provides  that  "no  bill  of  attainder  or  ex  post 
facto  law  shall  be  passed." 

In  considering  the  first  proposition  it  is  noted  that  the  Commissioner 
of  Pensions  calls  the  attention  of  counsel  to  section  4696,  Revised 
Statutes,  asserting  that  this  section  is  to  be  read  in  connection  with 
section  4707,  Revised  Statutes.  To  this  counsel  replies  that  section 
4696  relates  entirely  "  to  the  claim  of  an  officer,  and  in  no  manner  regu- 
lates or  determines  the  pension  which  his  dependent  mother  shall 
receive."  I  am  of  the  opinion  that  counsel's  point,  in  the  main,  is 
well  taken ;  for  I  see  no  necessity  of  taking  section  4696  into  consider- 
ation in  the  case.  The  basis  of  claimant's  title  is  not  dependent  upon 
section  4696,  and  said  section  could  only  affect  the  case,  if  at  all,  in  a 
very  incidental  manner.  Claimant's  title  is  based  on  section  4707, 
Revised  Statutes,  which,  in  turn,  is  but  a  designation  of  persons  enti- 
tled to  a  pension,  who  become  so  entitled  by  reason  of  their  relation- 
ship or  affinity  to  those  mentioned  in  sections  4692  and  4693,  Revised 
Statutes.  These  last  two  sections  place  title  in  a  soldier  by  reason  of 
"disease  contracted  while  in  the  service  of  the  United  States  and  in 
the  line  of  duty,"  and  section  4707  carries  the  right,  upon  the  death  of 
the  soldier  by  reason  of  such  disease  and  under  such  circumstances,  to 
the  mother  of  such  soldier.  The  claimant,  then,  must  rest  the  founda- 
tion of  her  title  upon  that  part  of  the  Revised  Statutes  which  grants 
the  title  to  her  son,  which,  avoiding  all  collateral  phases  of  the  ques- 
tion, is  the  first  subdivision  of  section  4693,  Revised  Statutes. 

Now,  admitting  that  the  son  was  entitled  to  a  pension  under  section 
46!$,  Revised  Statutes,  we  find  bv  the  facts  in  this  case  that  this 
!  claimant  is  thereby  entitled;  and  the  first  query  is.  How  much  of  a 
pension?  In  other  words,  What  is  the  rate?  Section  4707  says  "the 
same  pension  as  such  person  (soldier)  would  have  been  entitled  to  had 
be  been  totally  disabled,"  and  it  being  admitted  that  soldier  received 
his  injury  prior  to  his  becoming  a  commissioned  officer,  there  is  but 
one  possible  rate  under  section  4695,  and  that  is  $8  per  month.  This 
rate  was  the  only  rate  for  the  dependent  mother  of  one  who  died  by 
reason  of  army  service,  the  disabling  cause  being  incurred  or  contracted 
as  a  private,  until  1886.  when,  on  March  19, 1886,  this  rate  was  increased 
to  $12  per  month. 

Attorney's  argument  upon  this  point  is  virtually  based  upon  the  pro- 
position that  claimant's  son,  because  he  was  an  4*  officer"  at  discharge, 
would  have  been  entitled  to  a  pension  according  to  such  official  rank, 
quoting  in  support  thereof  section  3  of  the  act  of  July  14,  1862,  and 
in  which  is  found  the  following: 

The  mother  shall  be  entitled  to  receive  the  same  pension  as  such  officer  or  other 
person  would  have  been  entitled  to  had  he  l)een  totally  disabled. 

No  such  proposition  can  be  deduced  from  the  language  of  the  stat- 
ute save  by  a  deceptive  use  of  the  sense  of  its  words;  for  \t  vrcia  tvcAi 
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as  an  "  officer  "  thaf,  the  son  could  have  been  pensioned,  but  it  was  as 
a  private  that  he  contracted  the  disability,  and  it  was  only  as  a  private 
that  he  could  have  been  pensioned.  The  soldier  would  have  had  title 
as  an  "  enlisted  man"  under  subdivision  first,  section  4693,  Revised 
Statutes.  His  rate  would  have  been  $8  per  month  under  section  4695, 
Revised  Statutes.  His  dependent  mother,  under  the  facts,  would  have 
been  entitled  to  said  rate  under  section  4707,  and  said  rate  was 
increased  to  $12  per  month  under  the  act  of  March  19,  1886. 

The  contention  that  appellant  is  entitled  to  $15  per  month  is  not 
supported  by  the  law. 

The  specific  contention  of  the  appeal  is  to  the  effect  that  the  pension 
should  commence  at  the  date  of  soldier's  discharge,  and  in  this  con- 
nection counsel  says: 

Afi  to  the  second  proposition,  we  may  admit,  without  jeopardizing  said  proposition, 
that,  standing  alone,  the  act  of  March  3,  1879,  page  34  of  said  Revision,  might  make 
the  pension  to  commence  from  the  date  of  receipt  of  the  application  at  Washing- 
ton, and  therefore  commenced  at  the  correct  date;  but  the  statute  referred  to  has 
no  possible  application  to  this  case  for  the  reason  that  the  soldier  was  promoted 
after  the  pension  act  of  July  14,  1862,  went  into  effect;  and  therefore  the  said  sec- 
tion 3  became  a  part  of  his  contract  of  enlistment,  and  could  not  be  changed  in  any 
respect  by  Congress  at  any  time  thereafter.  As  well  could  Congress  pass  a  law 
requiring  this  soldier,  if  living,  to  pay  back  a  part  of  his  monthly  pay  as  to  under- 
take, by  subsequent  act,  to  vary  and  alter  the  contract  which  became  absolutely 
binding  on  the  United  States  when  the  officer  accepted  promotion. 

This  argument  is  based,  as  is  readily  seen,  upon  the  theory  that  the 
right  to  a  pension  is  a  part  of  the  enlistment  contract,  and  being  con- 
tractual, is  therefore  a  vested  right.  This  theory,  although  upheld 
by  many  well  versed  in  law,  is  not  tenable,  for  it  has  been  declared 
unsound  by  the  Supreme  Court  of  the  United  States.  In  the  case  of 
United  States  v.  Teller  (107  U.  S.,  64)  the  court  said:  "  Pensions  are 
the  bounty  of  the  Government,  which  Congress  has  the  right  to  give, 
withhold,  distribute,  or  recall,  at  its  discretion;"  citing  in  support  of 
such  doctrine  the  opinion  in  the  case  of  Walton  v.  Cotton  (17  How., 
355). 

The  act  of  March  3,  1879,  section  2,  is  clear  and  unambiguous  in  its 
terms  and  needs  no  construction.  It  provides  as  to  k'all  pensions" 
(save  those  of  insane  persons  and  minors  within  16  years  of  age)  that 
a  claim  filed  subsequent  to  July  1,  1880,  shall,  if  allowed,  commence 
from  the  date  of  the  filing  of  the  application;  thereby  amending  that 
portion  of  section  4707,  Revised  Statutes,  which  fixes  the  date  of 
commencement  not  as  the  date  of  discharge,  but  as  the  date  of  death. 

The  second  ground  of  appeal  is  clearly  in  contravention  of  law. 

The  action  appealed  from  is  affirmed. 
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service— mexican  avar. 

Meta  Thornton  (widow). 

It  appearing  from  the  official  record  of  the  military  service  of  the  deceased  soldier 
daring  the  Mexican  war,  and  from  the  testimony  on  file  in  this  case,  that  the 
soldier  was  dulv  enlisted  for  service  in  the  war  with  Mexico  as  a  recruit  for  a 
regiment  then  on  duty  in  Mexico,  and  that  he  served  for  a  term  of  more  than 
sixty  days  under  orders  and  "en  route"  to  the  seat  of  war  to  join  his  command, 
such  service  fulfilled  the  conditions  of  pensionable  title  required  by  the  provisions 
of  the  act  of  January  29,  1887,  and  entitles  his  widow  to  pension  thereunder. 

Assistant  Secretary  F.  Z.  Campbell  to  tJie  Commissioner  of  Pensions, 

June  18,  1900. 

Meta  Thornton  filed  in  the  Pension  Bureau,  on  January  14,  1899, 
an  application  for  pension  under  the  provisions  of  the  act  of  January 
ffl,  1887,  as  widow  of  Henry  F.  Thornton  (deceased),  late  an  unas- 
signed  recruit  for  the  First  Regiment  of  Virginia  Volunteers.  Mex- 
ican war,  alleging  that  said  soldier  had  been  duly  enlisted  for  mili- 
tary service  in  said  war  as  a  recruit  for  said  regiment,  and  had  served 
as  such  for  more  than  sixty  days  under  orders  and  "en  route"  to  join 
his  command  at  the  seat  of  war  in  Mexico,  had  been  honorably  dis- 
charged from  said  service,  and  had  died  on  December  13,  1898,  leav- 
ing her  as  his  widow  surviving. 

Said  application  for  widow's  pension  was  rejected  on  March  28, 
1899,  upon  the  ground  that  the  deceased  soldier  was  not  shown  to 
have  served  for  sixty  days  with  the  Army  of  the  United  States  in 
Mexico,  or  on  the  coast  or  frontier  thereof,  or  en  route  thereto,  as 
required  by  the  provisions  of  the  act  of  January  29,  1887,  to  entitle 
his  widow  to  pension  thereunder. 
From  said  action  appeal  was  taken  on  May  18, 1899. 
The  official  military  records  of  the  War  Department  show  that  the 
deceased  soldier  was  duly  enlisted  on  December  2, 1847,  as  a  recruit 
for  the  First  Virginia  Volunteers  for  service  in  the  war  with  Mexico, 
and  was  mustered  into  the  militarv  service  of  the  United  States  at 
Bowling  Green,  Va.,  on  December  31, 1847,  to  date  from  day  of  enlist- 
ment; was  forwarded,  under  orders  to  join  his  command  in  Mexico, 
with  detachment  of  unassigned  recruits  to  Fort  Monroe,  Va. ;  rolls  of 
said  detachment  at  Fort  Monroe,  Va.,  for  January  and  February, 
1848,  show  him  present,  and  that  he  was  mustered  out  of  the  service 
and  honorably  discharged  with  said  detachment  of  recruits  at  Foil 
Monroe,  Va.,  on  February  29,  1848. 

The  length  of  the  soldier's  term  of  military  service  from  date  of 
enlistment  to  discharge,  as  shown  by  the  foregoing  official  record,  was 
two  months  and  twenty -eight  days.  The  records  of  the  War  Depart- 
ment also  show  that  during  the  whole  time  of  the  soldier's  service  \tae 
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First  Virginia  Volunteers,  for  which  he  was  recruited,  was  on  active 
service  in  the  field  in  Mexico,  and  was  stationed  at  Buena  Vista,  Mexico. 

The  testimony  on  file  in  this  case  relative  to  the  soldier's  Mexican 
war  service  corresponds  in  all  respects  with  the  foregoing  official  rec- 
ord, and  shows  that  he  was  enlisted  for  the  Mexican  war  in  Decem- 
ber, 1847,  at  Bowling  Green,  Va.,  as  a  recruit  for  the  First  Virginia 
Volunteers,  which  regiment  was  then  in  Mexico;  that  he  was  for- 
warded to  Fort  Monroe,  Va.,  where  he  joined  a  detachment  of  recruits 
for  the  same  regiment  under  orders  to  join  their  command  in  Mexico; 
that  he  remained  there  as  a  member  of  said  detachment,  awaiting  trans- 
portation and  orders  to  leave  for  Mexico,  until  the  date  of  his  muster 
out  of  the  service  and  discharge. 

The  beneficiaries  under  the  provisions  of  the  act  of  January  29, 1887, 
are  the  surviving  officers  and  enlisted  men,  including  marines,  militia, 
and  volunteers  of  the  military  and  naval  forces  of  the  United  States— 

who,  being  duly  enlisted,  actually  served  for  sixty  days  with  the  Army  or  Navy  of 
the  United  States  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en  route  thereto 
in  the  war  with  that  nation,  or  were  actually  engaged  in  a  battle  in  said  war  and 
were  honorably  discharged,  *  *  *  and  the  surviving  widows  of  such  officersand 
enlisted  men. 

Under  the  provisions  of  said  act,  and  under  the  foregoing  official 
record  and  proof  of  military  service,  the  deceased  husband  of  this 
appellant  was  in  October,  1887,  allowed  a  pension  as  a  Mexican  war 
survivor  from  the  date  of  said  act,  January  29, 1887,  upon  the  basis  of 
a  military  service  of  more  than  sixty  days  "en  route"  to  the  seat  of 
war  during  the  war  with  Mexico.     In  July,  1893,  the  soldier's  pension 
was  "briefed"  for  dropping;  and  an  application  filed  lnr  him  for  the 
increase  of  said  pension  provided  by  the  act  of  January  5, 1893,  was 
also  "briefed"  for  rejection  upon  the  same  grounds  upon  which  this 
claim  of  his  widow  for  pension  has  been  rejected;  but  such  contem- 
plated action  appears  to  have  been  abandoned  and  never  carried  out, 
for  in  December  of  the  same  year  increase  of  his  pension  was  allowed 
the  soldier  under  the  provisions  of  the  act  of  January  5, 1893,  and  on 
March  12, 1897,  he  was  allowed  a  further  increase  to  $16  per  month 
by  a  special  act  of  Congress,  which  rating  he  was  receiving  at  the  date 
of  his  death. 

It  is  a  most  singular  circumstance  that  this  soldiers  Mexican  wai 
service  should  have  been  found  sufficient  to  entitle  him  to  a  pension 
under  the  provisions  of  the  act  of  January  29,  1887,  in  October,  1887, 
and  again  in  December,  1893,  when  he  was  allowed  increase  under  the 
provisions  of  the  act  of  January  5,  1893,  and  in  March,  1899,  with  nc 
change  whatever  in  the  law  or  the  requirements  for  pensionable  title 
thereunder,  the  claim  of  his  widow  for  pension  under  said  act  should 
be  rejected  because  of  insufficient  service  by  the  soldier.  If  this  claim 
of  the  soldier's  widow  was  properly  rejected,  it  necessarily  follows 
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that  the  soldier  had  no  title  to  the  pension  which  was  allowed  and  paid 
to  him  from  January  29,  1887,  to  December  13,  1898,  the  date  of  his 
death,  for  under  the  provisions  of  the  act  of  January  29,  1887,  the 
surviving  widow  of  the  pensioner  thereunder  succeeds  to  the  pension 
and  her  right  and  title  thereto  is  based  upon  the  same  service;  the 
statute  prescribes  no  additional  requirements  whatever,  relative  to 
the  nature  or  extent  of  the  soldier's  service,  as  a  basis  for  her  title  to 
pension. 

This  case  is  precisely  similar  in  all  respects,  both  as  to  the  nature 
and  character  of  the  militarv  service  rendered  bv  the  soldier  and  the 
question  of  pensionable  title  under  the  provisions  of  the  act  of  Janu- 
ary 29,  1887,  to  the  case  of  Emily  J.,  widow  of  Aaron  D.  Lyons, 
unassigned  recruit,  Third  United  States  Dragoons,  Mexican  war,  No. 
13076  (Letter  Book  No.  261,  p.  288),  decided  by  this  Department  on 
November  20,  1897.  In  deciding  said  case  the  Department  uses  the 
following  language: 

After  a  careful  examination  of  the  evidence  in  this  case,  and  in  view  of  a  just  and 
reasonable  construction  of  the  law,  it  is  believed  that  the  soldier's  claim  was  properly 
allowed  in  1888,  and  upon  the  same  service  his  widow  is  equally  entitled  to  the  benefits 
of  said  act. 

It  is  obvious  as  a  prerequisite  to  pension  to  the  soldier  or  his  widow,  under  the  act 
of  January  29,  1887,  some  one  of  the  specified  conditions  must  be  complied  with. 

Upon  reference  to  the  record  of  this  soldier  it  is  apparent  that  the  only  condition 
prescribed  under  which  pension  could  be  granted  was  service  of  sixty  days  en  route 
to  Mexico,  the  seat  of  war. 

The  first  requirement  is,  the  claimant  must  have  been  "  duly  enlisted,"  which  may 
be  in  anv  branch  of  the  militarv  or  naval  service. 

The  record  shows  that  this  soldier  was  enlisted  February  23,  1848,  "  for  the  war," 
at  Washington,  Ind.,  for  the  Third  United  States  Dragoons.  In  his  declaration  for 
pension  filed  July  30,  1887,  the  soldier  swears  that  he  enlisted  at  Washington,  Ind., 
January  — ,  1848,  in  a  company  commanded  by  Lemuel  Ford,  in  the  Third  United 
States  Dragoons.  Witnesses  who  enlisted  at  the  same  time  in  the  same  command 
testify  that  they  enlisted  atVincennes,  Ind.,  in  Capt.  Lemuel  Ford's  company,  Third 
Dragoons,  and  by  order  of  Captain  Ford  they  started  on  the  way  to  Mexico  by  way 
of  Evansville,  Ind.,  and  from  Evansville  they  went  to  Jefferson  Barracks,  Mo.;  that 
the  sole  purpose  of  said  enlistment  was  to  participate  in  the  war  with  Mexico.  That 
the  detachment  remained  at  Jefferson  Barracks,  under  orders,  and  performed  all 
duties  under  instructions  until  discharged. 

This  testimony  is  fully  corroborated  by  the  soldier's  record,  and  in  addition  the 
teord  shows  that  the  Third  United  States  Dragoons  was  in  Mexico  at  the  seat  of  war 
at  that  time,  and  that  the  soldier  way  paid  from  date  of  enlistment  to  date  of  dis- 
charge, ft  must  therefore  be  conceded  that  this  soldier  was  "duly  enlisted  "  in  an 
organization  for  the  Mexican  war,  and  under  orders  started  en  route  for  the  seat  of 
var.  That  he  was  "en  route  thereto,"  while  traveling  under  orders  from  Evansville, 
Ind.,  to  Jefferson  Barracks,  Mo.,  is  practically  admitted  in  your  communication  to 
this  claimant  under  date  of  January  4,  1896,  but  that  is  held  to  be  the  limit  of  his 
service  in  that  direction. 

If  the  Third  United  States  Dragoons  had  been  engaged  elsewhere  than  \\\  MfcTsdco 
at  that  time,  or  the  soldier  had  been  detached  from  the  orjrainxatum  \n  \\\\\c\\\\e 
enlisted  and  assigned  permanently  to  other  duty  having  no  connection  OllreeAYs  ot 
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indirectly  with  the  Mexican  war  service,  or  for  any  reason  he  had  been  diverted  from 
the  original  purpose  of  his  enlistment,  there  would  be  reasonable  ground  for  the  con- 
clusion that  his  service  was  insufficient  to  comply  with  the  requirements  of  law. 

But  such  is  not  the  case.  He  was  duly  enlisted  as  a  recruit  for  a  regiment  engaged 
in  the  Mexican  war,  and  his  services  were  accepted.  He  was  forwarded  from  the 
place  of  enlistment  en  route  to  Mexico,  and  with  his  detachment  he  was  detained 
and  held  at  Jefferson  Barracks,  Mo.,  by  military  authority.  He  was  carried  on  the 
muster  roll  of  the  detachment  of  said  regiment  from  date  of  enlistment  to  the  date 
of  his  discharge  as  "  present."  He  was  mustered  out,  and  paid  for  four  months  and 
fifteen  days'  service  as  a  member  of  said  regiment.  It  is  true  that  he,  with  the  de- 
tachment, did  not  reach  the  regiment  in  Mexico,  the  point  of  destination,  but  it  must 
be  admitted  he  was  en  route  thereto,  and  that  he  was  delayed  without  fault  or 
neglect  on  his  part  and  in  obedience  to  military  orders. 

Under  these  conditions  it  would  be  unreasonable  and  inconsistent  to  assume  that 
this  soldier's  enlistment,  and  service  which  commenced  at  the  date  of  enlistment, 
had  no  direct  connection  with  the  military  operations  of  that  war. 

In  the  case  of  Elizabeth  Young,  June  26,  1897  (9  P.  D.,  44) ,  a  similar  case,  it  was 
held  as  follows: 

"  The  period  of  time  included  in  the  term  '  en  route  thereto '  in  the  act  of  January 
29,  1887,  commences  at  the  date  of  soldier's  enlistment,  when  his  service  in  the 
war  writh  Mexico  conforms  in  other  respects  writh  the  requirements  of  the  terms  of 
said  act,  and  where  the  soldier  is  not  responsible  or  chargeable  with  delay  in 
finally  reaching  Mexico,  the  coasts  or  frontiers  thereof." 

The  period  of  this  soldier's  service  exceeds  the  minimum  service  required  under 
the  law,  and  as  the  evidence  shows  he  was  en  route  to  the  seat  of  war  in  obe- 
dience to  military  authority,  I  am  clearly  of  the  opinion  that  said  service  should  be 
considered  a  sufficient  compliance  with  the  law. 

The  foregoing  language  is  directly  applicable  to  the  facts  of  this 
case  and  correctly  states  the  law. 

This  case,  as  well  as  the  one  from  which  the  foregoing  citation  w»s 
made,  is  to  be  distinguished  from  that  class  of  cases  arising  under  the 
same  act  where  the  soldier  is  shown  to  have  enlisted  in  some  organi- 
zation which  was  in  process  of  being  formed  and  organized  for  mili- 
tary service  in  the  Mexican  war,  but  which  never  left  the  place  of 
organization  oi;  rendezvous  under  orders  to  proceed  to  the  seat  of  war 
in  Mexico,  or  where  the  soldier  remained  on  duty  at  the  place  of  ren- 
dezvous after  his  command  had  been  ordered  to  Mexico  and  never 
received  orders  to  rejoin  it,  or  where  he  had  been  discharged  the  serv- 
ice prior  to  the  date  upon  which  his  command  had  left  the  place  of 
organization  under  orders  to  proceed  to  Mexico.  In  such,  and  all 
similar  cases,  it  has  been  properly  held  by  the  Department  that  the 
soldier  could  not  be  considered  as  having  ever  been  "en  route"  to 
Mexico,  and  that  such  service  failed  to  meet  the  requirements  of  the 
act  of  January  29,  1887.  In  this  case,  however,  as  in  the  case  of 
Lyons  (supra),  the  soldier  was  enlisted  as  a  recruit  for  a  regiment  then 
on  active  service  at  the  seat  of  war  in  Mexico,  and  the  record  and  the 
testimony  both  show  that  he  left  the  place  of  his  enlistment  and  mus- 
ter into  the  service  under  orders  to  join  his  regiment  in  Mexico.  The 
fact  that  he  wras  halted  bv  militarv  authoritv  at  Fort  Monroe,  Va., 
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and  remained  there,  does  not  affect  the  case  at  all.  He  was  at  Fort 
Monroe,  Va.,  as  a  member  of  a  detachment  of  recruits  for  his  regi- 
ment and  remained  there  in  obedience  to  orders,  but  he  was  unques- 
tionably at  that  time  "en  route"  to  join  his  regiment,  since  the  only 
reason  that  could  possibly  be  assigned  for  said  detachment  of  recruits 
to  which  he  belonged  being  at  Fort  Monroe,  Va.,  at  that  time,  was 
that  they  were  assembled  or  stationed  at  that  place  on  their  way  to 
join  their  command  in  Mexico,  and  for  the  purpose  of  being  trans- 
ported and  forwarded  to  the  seat  of  war.  The  fact  that  they  were  not 
thus  forwarded,  and  did  not  ultimately  join  the  regiment  in  Mexico, 
does  not  alter  the  unquestionable  fact  that  they  were,  during  all  the 
time  they  were  held  at  Fort  Monroe,  Va.,  under  orders  to  join  their 
regiment  at  the  seat  of  war,  "en  route"  to  Mexico. 

The  only  reasonable  construction  that  can  be  put  upon  the  service 
of  the  deceased  soldier,  as  shown  by  the  evidence  in  this  case,  is  that 
he  should  be  considered  as  "en  route"  to  Mexico  from  the  date  of  his 
enlistment  to  the  date  of  his  discharge,  and  as  said  service  covered  a 
period  of  more  than  sixty  days  it  fully  complied  with  the  require- 
ments of  the  act  of  January  29,  1887,  and  was  a  pensionable  service 
thereunder. 

Consequently,  the  allowance  and  payment  of  pension  to  the  soldier 
as  a  Mexican  war  survivor  under  the  provisions  of  said  act  was  proper 
and  in  accordance  with  the  law,  but  the  rejection  of  the  claim  of  his 
widow  for  pension  upon  the  ground  stated  was  clearly  erroneous,  and 
aid  action  of  rejection  is  hereby  set  aside  and  reversed,  and  you  are 
^quested  to  cause  said  widow's  claim  to  be  reopened  and  readjudi- 
in  accordance  with  the  views  herein  expressed. 


~i — 

attorneysiup-forfeiture-recogxition. 

John  Quinn  (claimant). 
J.  B.  Cralle  &  Co.  (attorneys). 

The  following  rule  laid  down  in  the  case  of  Ezra  Garner,  dated  November  26,  1898, 
and  in* the  case  of  John  Dennert,  dated  July  30,  1898,  is  affirmed,  viz:  Where 
an  attorney  who  has  been  recognized  by  the  Bureau  subsequently  has  been 
denied  recognition  does  not  appeal  for  recognition  within  a  reasonable  time 
thereafter,  he  thereby  forfeits  all  rights  he  may  have  in  the  case  from  the  time 
be  was  so  notified. 

The  role  does  not  contemplate  attorneys  contesting  for  recognition  whose  rights 
would  become  forfeited  upon  their  failure  to  call  up  a  case  at  proper  intervals. 

Amsfant  Secretary  F.  L.  Campbell  to  the  Commimoner  of  Pension*, 

June  22,  1900. 

The  appellants,  J.  B.  CraHe  &  Co.,  of  Washington,  D.  CM^ove\xv- 
ber  16, 1899,  entered  an  appeal  from  the  action  of  the  Bureau  \\\  t\ie 


26  DECISIONS   RELATING   TO   PENSIONS. 

matter  of  fee  on  the  issue  of  September  19,  1896,  in  the  claim  for 
pension  under  the  act  of  June  27, 1890,  of  John  Quinn,  who  served  in 
Company  E,  Ninety-eighth  New  York  Volunteer  Infantry. 

In  behalf  of  John  Quinn,  H.  D.  Phillips,  of  Washington,  D.  C, 
August  28,  1890,  filed  a  claim  for  pension  under  the  act  of  June  27, 
1890.  Thereafter  Mr.  Phillips  rendered  no  further  material  service 
in  the  claim.  The  appellants,  July  16, 1892,  filed  a  second  declaration 
in  the  claim,  which  contained  a  power  of  attorney  in  their  favor.  They 
filed  evidence  (claimant's  statements)  August  15,  1892,  and  January, 
1893,  and  calls  for  status  December  7,  1893,  October  5, 1894,  and  June 
12,  1898. 

C.  E.  Foote,  of  Kalamazoo,  Mich.,  June  5, 1894,  filed  a  third  decla- 
ration for  pension  under  the  act  of  June  27,  1890,  which  contained  a 
power  of  attorney  in  his  favor,  and  on  January  27, 1896,  filed  evidence 
in  response  to  call  of  the  Bureau,  which  completed  the  claim. 

On  July  5,  1894,  Mr.  Foote  and  the  appellants  were  informed  that 
they  were  not  entitled  to  recognition. 

Certificate  issued  September  19,  1896,  in  the  claim  to  allow  pension 
from  August  28,  1890,  date  of  filing  declaration  for  pension  to  Mr. 
Phillips.  On  said  issue  no  fee  was  paid  to  Messrs.  Cralle  &  Co.,  hence 
this  appeal. 

The  Bureau  has  assigned  two  grounds  of  neglect  upon  the  part  of 
the  appellants,  either  of  which  might  work  a  forfeiture  of  their  rights. 
One  cause  is  their  failure  for  one  }rear  to  enter  an  appeal  from  the 
action  of  the  Bureau  in,  denying  them  recognition.  In  support  of  this 
view  the  Bureau  cites  the  decisions  of  this  Department  in  the  follow- 
ing cases:  Ezra  Garner,  certificate  No.  543682,  dated  November  25, 
1898  (32  F.  P.  L.  Bk.,  257);  John  Dennert,  certificate  No.  407977, 
dated  July  30,  1898  (32  F.  P.  L.  Bk'.,  199). 

In  the  cases  cited  it  was  held,  in  substance,  that  where  an  attorney 
had  been  recognized  by  the  Bureau  and  subsequently  was  denied  fur- 
ther recognition,  unless  the  attorney  entered  an  appeal  from  said 
action  he  forfeited  all  rights  he  may  have  had  in  the  claim. 

This  conclusion  was  reached  upon  reasoning  that  it  was  the  province 
of  the  Bureau  to  decide  whether  an  attornev  is  entitled  to  recognition; 
and  where  an  attornev  who  has  been  denied  further  recognition 
acquiesces  in  such  action,  all  his  rights  at  once  terminate;  for,  hav- 
ing a  good  title  to  recognition,  he  would  profit  by  the  services  of  othei 
attorneys  who  were  subsequently  recognized  by  the  Bureau  and  com- 
pleted the  case  or  rendered  material  service,  were  the  former  permit 
ted  to  assert  his  claim  to  recognition  after  the  lapse  of  so  long  a  time 
and  notice  of  the  adverse  action  of  the  Bureau.  Hence  it  was  helc 
by  the  Department  that  unless  such  an  attorney  entered  an  appeal  foi 
recognition  within  a  reasonable  time  from  the  adverse  action  of  the 
Bureau,  his  rights  in  a  case  thereupon  terminated.     This  view  stil 
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meets  with  the  approval  of  the  Department,  and  the  decisions  in  the 
case*  of  Ezra  Garner  and  John  Dennert  are  hereby  adhered  to. 

However,  it  was  not  proposed  that  said  rule  should  apply  to  other 
conditions  than  those  enumerated  in  the  rule  itself.  One  of  these  con- 
ditions is  that  the  attorney  whose  title  to  recognition  has  been  denied 
shall  have  been  recognized  by  the  Bureau.  The  rule  does  not  include 
a  case  where  an  attorney  has  an  inchoate  right  to,  or  has  become  entitled 
to,  recognition,  though  he  has  not  been  recognized  by  the  Bureau.  For 
such  rights  of  an  attorney  to  or  to  become  entitled  to  recognition  may 
be  preserved  by  calls  for  status.  Hence  to  require  an  attorney  thus 
entitled  to  enter  an  appeal  would  compel  him  to  submit  his  case  when 
not  complete  and  when  the  well-known  rules  of  practice  point  out  a 
method  by  which  he  can  acquire  recognition  if  a  vacancy  in  the  attor- 
neyship occurs  in  one  instance,  and  preserve  his  title  to  recognition  in 
the  other,  though  he  has  not  been  recognized  by  the  Bureau.  In  other 
words,  the  rule  has  reference  to  attorneys  of  record  in  a  case  and  not 
to  attorneys  who  are  contesting  for  recognition. 

For  the  foregoing  reasons  the  appellants  can  not  properly  be  denied 

recognition  under  the  rule  laid  down  in  the  Garner  and  Dennert  cases. 

The  second  ground  upon  which  the  Bureau  denied  the  appellants 

recognition  is  that  they  forfeited  their  rights  through  their  failure  to 

call  up  the  case  at  proper  intervals. 

The  claim  was  filed  by  Mr.  Phillips  August  28,  1890.     The  appel- 
lants contested  his  rights  to  recognition  under  a  power  of  attorney  in 
their  favor   contained  in  a  declaration  tiled  by  them  July  16,  1892. 
In  order  for  them  to  acquire  recognition  by  the  Bureau   it  was  incum- 
bent upon  them  to  file  evidence  necessary  to  prima  facie  establish  the 
case  and  then  call  it  up,  as  they  would  be  required  to  do  were  they  the 
original  attorneys  in  the  case,  or  at  least  to  render  material  service  or 
call  up  the  case  at  intervals  of  one   year  until  recognized  by  the 
Bureau  or  until  the  claim  was  allowed.     The  appellants  did  neither. 
They  filed  evidence  and  call  slips  at  regular  intervals  from  the  time 
they  appeared  in  the  claim  to  October  5,  1894,  but  during  the  follow- 
ingyear  (ending  October  5, 1895)  they  did  not  perform  any  service, 
either  material  or  formal.     At  that  time,  and  subsequently,  in  order  to 
prima  facie  establish  a  claim  for  pension  under  the  act  of  June  27, 
1890,  it  was  incumbent  upon  an  attorney  to  tile  evidence  as  to  non- 
vicious  habits,  and  this  without  a  call  bv  the  Bureau.     There  was  no 
evidence  as  to  non vicious  habits  filed  in  this  claim  on  or  prior   to 
October   5,  1895;  so  the  case  was   not  then  prima  facie  completed. 
Therefore  the  appellants  became  in  default  under  rule  12  through 
their  failure  to  take  any  action  in  the  prosecution  of  the  case   and 
their  failure  to  call  up  the  case  during  the  year  ending  October  5^ 
1895.     The  rule  as  to  evidence  required  for  prima  facie  esti\VA\s\\\w^  w 
case  under  the  act  of  June  27,  18U0,  is  now  materially  diffeYent  ivom 
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the  rule  as  here  stated.  The  rule  now  governing  is  found  in  the  case, 
Jerome  B.  Fetterly  (10  P.  D.,  460).  But  the  rule  governing  the  prac- 
tice in  this  particular  as  to  filing  of  evidence  as  to  nonvicious  habits 
in  claims  for  pension  under  the  act  of  June  27, 1890,  to  a  period  subse- 
quent to  1895,  was  as  herein  set  forth.  It  is  under  the  practice  as  it 
then  was  that  the  question  of  neglect  on  the  part  of  the  appellants 
arose  and  is  determined. 

Upon  the  default  of  the  appellants  the  power  of  attorney  in  favor 
of  Mr.  Foote  became  operative,  as  there  was  no  longer  any  bar  to  his 
recognition  under  his  contract  with  the  claimant.  He  therefore  super- 
seded them  in  the  attorneyship.  Subsequently  he  was  recognized  by 
the  Bureau  as  the  attorney  of  the  claimant  and  filed  evidence  which 
completed  the  case. 

The  appellants  were  denied  a  fee  upon  the  ground  that  under  rule 
12  they  had  forfeited  their  rights  by  neglecting  the  case  for  more  than 
one  year,  and  while  in  neglect  had  been  superseded  in  the  attorneyship. 

Action  affirmed. 


line  of  duty-retired  officer-origin. 
Catherine  Meade  (widow). 

A  soldier,  retired  after  thirty  years'  service,  can  not  be  considered  as  still  in  the  serv- 
ice for  pensionable  purposes  without  due  proof  of  the  origin  of  disability  in 
line  of  duty.  The  service  contemplated  by  the  law  is  active  service,  and  dis- 
ability or  death  must  be  shown  to  be  due  thereto. 

Soldier  having  had  syphilis  in  service  and  there  being  intervals  between  his  enlist- 
ments, as  well  as  four  years  of  separation  from  active  service  after  his  retirement, 
can  not  be  presumed  to  have  contracted  disease  of  urinary  organs,  which  led  to 
his  death,  in  service  and  line  of  duty  simply  because  his  active  service  extended 
over  thirty  years.     Definite  proof  of  origin  and  continuance  is  necessary. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pen&i<m&< 

June  27,  1900. 

Catherine  Meade,  widow  of  William  Meade,  late  of  CompanjT  F 
One  hundred  and  fifty -eighth  New  York  Infantry,  Battery  K,  Thin 
United  States  Artillery,  and  Hospital  Corps,  United  States  Army 
filed  her  application  for  pension  July  23,  1897,  alleging  that  her  hus 
band,  who  had  served  thirty  years  in  the  Army  and  was  on  the  retire* 
list,  died  at  Garfield  Memorial  Hospital,  Washington,  D.  C,  June  18 
1897,  and  that  his  fatal  disease  was  the  result  of  his  army  service. 

The  claim  was  rejected  May  14,  1900,  on  the  ground  that  there  i 
neither  record  nor  other  evidence  connecting  the  cause  of  soldier's 
death,  viz,  rupture  of  the  urethra,  due  to  retention  of  urine,  and  septi 
caemia,  while  on  the,  retired  list,  with  his  active  service,  and  claiman 
declares  her  inability  to  furnish  the  required  proof.     This  action  wa* 
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taken  in  response  to  a  statement  from  the  claimant  declaring  her  ina- 
bility to  furnish  the  evidence  of  origin  called  for,  and  requesting  that 
if  the  claim  could  not  be  admitted  without  such  evidence  it  should  be 
rejected  at  once,  in  order  to  give  her  the  chance  of  securing  a  pension 
by  .special  act  of  Congress.  Nevertheless,  when  it  was  so  rejected  an 
appeal  was  tiled,  June  4,  1900,  assigning  9aid  action  as  error  and  con- 
tending, first,  that  although  retired  soldier  was  still  in  the  service  and 
subject  to  the  control  and  direction  of  the  War  Department,  and 
therefore  his  death  was  in  the  service,  and,  second,  that  even  if  he 
should  be  held  to  be  out  of  the  service  his  disability  should  naturally 
be  presumed  the  result  of  his  long  service,  occurring  as  it  did  soon 
after  his  retirement. 

Neither  of  these  contentions  can  be  considered  of  much  weight.  As 
to  the  first,  it  may  be  stated  that  while  it  is  true  a  retired  officer  or 
soldier  is  in  a  sense  still  in  the  service  in  so  far  as  he  must  comply 
with  certain  army  regulations  and  obey  orders  from  the  War  Depart- 
ment relative  to  certain  specified  matters,  yet  the  service  in  which  dis- 
ability must  be  contracted  or  death  must  occur  to  give  title  to  pension 
has  been  uniformly  regarded  as  active  service,  military  operations 
under  the  immediate  supervision  and  command  of  officers  in  the  field 
or  at  a  post  or  station.  As  a  rule,  and  for  the  most  part,  a  retired 
soldier,  as  this  one  was,  is  relieved  of  all  active  duty  and  from  the 
command  of  his  officers  and  is  free  to  control  his  own  actions,  being 
much  the  same  as  when  on  furlough,  if  not  actually  in  the  enjoyment 
of  all  privileges  of  a  civilian  and  not  connected  with  the  Army.  So 
that  in  this  situation  this  soldier's  death  can  not  be  said  to  have 
occurred  in  the  service. 

Regarding  the  second  contention,  it  is  enough  to  say  that  while  sol- 
dier's service  covered  a  period  of  thirty  years,  extending  from  August 
18, 1862,  to  May  24,  1893,  yet  there  were  intervals  between  some  of 
his  discharges  and  reenlistments,  and  there  was  a  space  of  four  years 
after  his  active  service  ceased  until  his  death,  and  during  these  periods, 
especially  the  latter,  it  was  altogether  possible  that  the  fatal  disease 
originated,  in  which  case  it  could  not  be  attributed  to  his  service  in 
line  of  dutv.  Then  there  is  another  fact  disclosed  bv  the  record  which 
is  repugnant  to  the  presumption  urged  in  the  appeal,  namely,  that 
during  his  service  in  Company  K,  Third  United  States  Artillery,  in 
1880,  soldier  was  treated  for  primary  syphilis,  a  disease  which  might 
have  been  a  forerunner  and  intimatelv  connected  with  the  cause  of  the 
fatal  disability. 

It  is  in  evidence  that  the  soldier  was  a  bachelor  up  to  January,  18i)4. 
This  claimant  has  declared  that  she  knew  nothing  of  his  condition 
before  her  marriage  to  him  at  said  date,  and  there  is  no  evidence  show- 
ing whether  the  causes  leading  to  the  fatal  disease  were  then  deve\o\>ed 
or  were  observable.     Indeed,  there  is  no  history  of  the  disease  aX,  w.\\^ 
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stage  or  in  any  phase  of  it  previous  to  the  acute  attack  which  led  to 
his  death.  It  is  stated  that  an  operation  was  advised,  and  soldier  went 
to  the  hospital  for  that  purpose.  The  record  merely  shows  that 
"  Patient  entered  hospital  June  1,  1897;  treated  for  rupture  of 
urethra,  and  died  from  septicaemia,  followed  by  (exhaustion)  asthenia." 

Another  statement  from  the  surgeon  in  charge  is,  "Rupture  of 
urethra  due  to  retention  of  urine." 

As  stated,  there  is  no  evidence  showing  the  origin,  duration,  or 
extent  of  the  primal  disability.  The  soldier  was  over  60  years  of  age 
at  the  time  of  death.  How  far  his  age  or  the  previous  attack  of 
syphilis  or  any  other  cause  not  incident  to  the  military  service  may 
have  been  instrumental  in  producing  the  disease  which  resulted  in 
death  it  is  impossible  to  determine.  It  is  very  certain  that  it  can  not 
be  taken  for  granted  that  said  disease  originated  in  the  service  and 
line  of  duty  in  the  absence  of  any  definite  proof  to  that  effect.  The 
presumption  contended  for  can  not,  therefore,  obtain,  and  the  soldiers 
death  can  not  be  regarded  as  due  to  his  military  service. 

The  rejection  of  the  claim  was  proper  and  is  affirmed. 


L.IXE  OF  DUTY— LEAVE  OF  ABSENCE. 

William  Smith. 

This  appellant  was  granted  leave  of  absence  by  bis  commanding  officer  to  visit  his 
family,  with  orders  to  return  and  report  to  his  command  on  a  certain  day,  and 
at  a  designated  place.  In  obedience  to  said  orders  he  returned  and  reported  at 
the  place,  and  on  the  day  designated  therein,  but  found  that  his  command  had 
moved  on  and  was  not  at  said  place,  which  was  occupied  by  the  enemy,  who 
attacked  and  wounded  him. 

Held,  That  the  appellant  was  in  the  line  of  duty  when  wounded  under  the  foregoing 
circumstances. 

Assistant   Secretary  F.  Z.   Camphell  to  the  Commixxioncr  of  Pentoons* 

June  27*  1900. 

William  Smith,  late  corporal.  Company  F,  First  Florida  Volunteer 
Cavalry,  filed  in  the  Pension  Bureau  on  August  17,  1877,  an  applica- 
tion for  pension  under  the  provisions  of  the  general  pension  law  based 
on  gunshot  wounds  of  right  arm,  right  shoulder,  left  side,  and  left 
hand,  alleged  to  have  been  incurred  in  line  of  duty  during  his  military 
service  on  May  19.  18(35,  in  action  with  the  enemy. 

Said  application  for  pension  was  rejected  on  October  8,  1896,  upon 
the  ground  that  the  claimant  was  not  in  line  of  duty  at  the  time  he 
incurred  said  alleged  wounds,  being  then  on  leave  of  absence  from  his 
command  to  visit  his  family. 

From  said  action  appeal  was  taken  on  July  22,  1898. 

There  does  not  appear  to  be  any  question  or  controversy  about  the 
facts  of  this  case.     The  official  record  of  the  appellant's  military  serv- 
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ice  shows  that  he  served  in  the  above-named  organization  from  May 
20, 1864,  to  November  17,  1865.  The  rolls  of  his  companj'  show  him 
absent,  wounded,  in  hospital  at  Montgomery,  Ala.,  from  May  24, 1865, 
to  June  1,  1865.  He  has  a  hospital  record  of  treatment  for  gunshot 
wounds  in  St.  Mary's  Hospital,  Montgomery,  Ala.,  from  Majr  24  to 
June  1,  1865. 

The  circumstances  under  which  the  appellant  incurred  his  alleged 
gunshot  wounds  are  minutely  and  clearly  described  and  set  forth  in 
the  testimony  of  his  commanding  officer  at  the  time,  Lieut.  Joseph 
Carroll  of  the  same  regiment,  and  by  reputable  and  credible  witnesses, 
members  of  the  same  company  and  regiment,  who  were  with  him  at 
the  time  and  saw  said  alleged  gunshot  wounds  inflicted. 

Lieutenant  Carroll  states  that  on  May  11,  1865,  he  was  placed  in 
command  of  a  detail  of  25  men  from  said  regiment,  of  which  this 
appellant  was  a  member,  under  orders  to  escort  the  United  States  mail 
from  Montgomery  to  Eufaula,  Ala.     That  having  performed   said 
duty  he  remained  a  few  days  at  Eufaula  to  rest  his  horses  before  return- 
ing, and  while  at  that  place  he  granted  the  appellant  and  four  or  five 
others  whose  homes  were  in  that,  vicinity,  and  whom  he  names,  leave 
of  absence  for  three  or  four  days  to  visit  their  families,  with  orders 
to  rejoin  him  on  May  19,  1865,  at  Hobdy's  bridge  over  Pea  River,  in 
Barbour  County,  Ala.,  a  point  on  the  route  from  Eufaula  to  Mont- 
gomery.    That  having  heard  that  there  were  several  parties  of  armed 
guerrillas  operating  in  that   part   of   the   country,  he   hastened   his 
departure  from  Eufaula,  and  returned  to  Montgomery  by  more  rapid 
marches  than    he   had   expected,  and  consequently   the   detachment 
arrived  at  Hobdy's  bridge  a  day  or  two  sooner  than  the  date  upon 
which  the  men  had  been  ordered  to  rejoin  it  at  that  place,  and  did  not 
halt  there,  but  passed  over  said  bridge  and  continued  on  to  Montgom- 
ery.    That  the  appellant  and  the  other  members  of  said  detachment 
who  had  been  granted  leave  of  absence  came  to  Hobdy's  bridge  on 
May  19,  1865,  to  rejoin  their  command  in  obedience  to  his  orders,  and 
finding  that  the  detachment  was  not  there  but  had  passed  on,  started 
to  follow  it;  and  on  attempting  to  cross  said  bridge  were  fired  upon 
hj  a  band  of  rebel  guerrillas,  one  of  the  party  being  killed,  and  all  the 
rest,  including  this   appellant,  were   wounded,  with   one  exception. 
That  as  soon  as  the  appellant  and  the  other  wounded  men  were  able  to 
travel,  they  rejoined  their  command  at  Montgomery,  Ala.     Daniel  V. 
Melvin  and  Nathan  V.  Minis,  two  of  the  members  of  said  detachment, 
and  named  by  Lieutenant  Carroll  as  two  of  the  squad  of  men  to  whom 
he  had  granted  leave  of  absence  with  the  appellant  under  orders  to 
report  and  rejoin  him  at  said  time  and  place,  corroborate  in  every 
particular  the  foregoing  testimony  of  the  lieutenant,  and  state  that 
they  were  e3rewitnesses  to  the  wounding  of  the  appellant  us  i\ho\fc 
described,  and  were  themselves  wounded  at  the  same  time  and  ww&ex 
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the  same  circumstances.  Other  members  of  said  detachment  and  said 
regiment  testify  to  the  appellant's  being  detailed  to  go  with  Lieuten- 
ant Carroll  on  said  expedition;  that  they  saw  him  depart  from  Mont- 
gomery with  said  detachment,  and  a  few  days  thereafter  they  saw  him 
when  he  returned  wounded,  and  understood  at  the  time  that  he  had 
incurred  said  wounds  at  the  time,  place,  and  under  the  circumstances 
above  set  forth.  As  a  matter  of  fact,  there  is  no  dispute  or  contro- 
versy  whatever  about  any  of  the  material  and  essential  facts  of  this 
case,  and  they  appear  to  have  been  admitted  and  accepted  by  the 
Pension  Bureau  in  the  consideration  and  adjudication  of  this  claim. 

It  is  therefore  difficult  to  conceive  upon  what  basis  it  could  have 
been  held  that  this  appellant's  wounds  were  not  incurred  in  line  of 

dutv. 
1 
In  a  communication  addressed  bv  the  then  Commissioner  of  Pen- 

sions  to  the  attorney  of  appellant  on  July  25,  1896,  after  reciting  the 
facts  of  the  case  substantially  as  herein  set  forth,  the  following  lan- 
guage was  used: 

Thus,  while  the  soldier  reported  on  time  at  the  place  where  his  officer  told  him 
to  report,  yet  a  leave  of  absence,  written  or  verbal,  is  not  terminated  until  the  sol- 
dier actually  reports  to  his  command  and  becomes  subject  to  duty,  and  he  is  absent 
on  leave  until  he  so  reports  to  his  officer.  As  the  leave  of  absence  in  this  case  was 
verbally  given  to  soldier  to  see  his  family,  he  was  not  in  line  of  duty  when  he  was 
wounded,  and  therefore  the  claim  must  stand  rejected. 

This  ruling  was  evidently  based  upon  an  erroneous  application  of 
decisions  of  this  Department  in  cases  where  it  was  shown  that  the  sol- 
dier had  been  granted  a  furlough  or  leave  of  absence  for  a  definite 
time  and  had  started  to  return  to  his  command  prior  to  the  expiration 
of  his  leave,  so  as  to  be  able  to  reach  the  place  where  he  was  ordered 
to  report  prior  to  or  upon  the  date  when  his  leave  expired,  and  was 
injured  or  disabled  while  en  route  and  before  actually  reporting  to  his 
commanding  officer  in  obedience  to  his  orders.  In  such  cases  it  has 
been  held,  with  some  force  and  show  of  reason,  that  the  soldier  was 
still  on  leave  of  absence  and  not  in  line  of  duty  when  injured,  for  the 
reason  that  his  leave  of  absence  had  not  terminated,  and  would  not 
expire  until  he  had  actually  reported  for  duty  to  his  command  upon 
the  date  designated  in  his  orders. 

There  is  no  parallel,  however,  between  the  facts  in  such  a  case  and 
those  of  the  one  at  present  under  consideration,  and  the  rule  relative 
to  line  of  duty  announced  in  said  decisions  is  wholly  inapplicable  to 
the  case  of  this  appellant.  In  this  case,  according  to  the  testimony, 
the  appellant  and  his  companions  did  return  and  present  themselves 
for  the  purpose  of  reporting  to  their  command  at  the  identical  place 
and  upon  the  very  day  that  they  had  been  ordered  so  to  do  by  their 
commanding  officer.  There  was  absolutely  no  dereliction  of  duty 
whatever  on  their  part,  and  they  appear  to  have  acted  in  strict  obe- 
dience to  their  orders.     The  fact  that  when  they  arrived  at  the  place 
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where  they  had  been  ordered  to  rejoin  their  command,  and  on  the  day 
designated,  they  found  that  owing  to  the  military  exigencies  of  the 
occasion  their  command  had  unexpectedly  passed  on  some  time  before 
and  was  not  there,  as  they  had  been  instructed  it  would  be,  was  a  cir- 
cumstance for  which  they  were  in  no  way  responsible  and  over  which 
they  had  no  control.  They  were  acting  under  orders,  and  if  they  had 
<rone  to  any  other  place  or  at  any  other  time  than  that  designated  in 
their  orders,  and  had  been  injured  in  so  doing,  they  would  undoubt- 
J  edly  have  been  acting  in  disobedience  of  orders,  would  not  have  been 
in  line  of  duty,  and  disability  incurred  under  such  circumstances  would 
not  have  been  pensionable.  Having  arrived  at  the  place  at  which 
they  had  been  ordered  to  rejoin  their  command  and  upon  the  day 
when  they  were  ordered  to  report,  and  finding  that  it  had  passed  on, 
their  plain  and  unquestionable  line  of  military  duty  was  to  follow 
their  command  and  rejoin  it  with  all  the  expedition  possible,  and  when 
in  pursuance  of  this  dutv  thev  were  attacked  bv  the  enemy  thev  were 
just  as  much  in  line  of  duty  as  though  said  attack  had  been  made  upon 
the  detachment  to  which  thev  belonged  as  a  body,  and  under  the  imnie- 
diate  command  and  eye  of  their  commanding  officer,  and  the  wounds 
and  injuries  thus  received  by  them  had  been  incurred  under  such  cir- 
cumstances. 

It  seems  to  me  to  be  indisputable  that  when  this  appellant  arrived  at 
Hobdy's  Bridge  on  May  19,  1805,  in  obedience  to  his  orders,  he  was, 
from  that  moment,  in  line  of  duty,  and  when  he  was  wounded  in 
attempting  to  follow  and  rejoin  his  command  in  pursuance  of  his  duty 
is  a  soldier  he  incurred  said  wounds  in  line  of  duty  just  as  much  as  if 
they  had  been  received  in  a  general  engagement  in  line  of  battle  with 
his  regiment. 

To  hold  otherwise  would  not  only  be  unjust  and  inequitable,  but 
contrary  to  the  dictates  of  sound  reason  and  common  sense  as  well. 

The  question  of  line  of  duty  in  this  case  is  somewhat  similar  in  prin- 
ciple to  that  arising  in  cases  where  the  soldier,  without  fault  or  wrong- 
doing on  his  part,  has  been  captured  by  the  enemy  while  absent  from 
his  command  on  furlough  or  leave  of  absence.  In  such  cases  it  has 
been  repeatedly  held  by  this  Department  that  the  capture  of  the 
soldier,  under  such  circumstances,  had  the  effect  of  restoring  him  to 
the  line  of  duty,  and  that  he  was  in  line  of  duty  during  the  time  he 
was  held  as  a  prisoner  by  the  enemy,  and  disability  contracted  during 
<uch  period  was  pensionable. 

The  correct  rule  for  determining  the  question  of  line  of  duty  in  cases 
like  the  present  one  was,  in  my  judgment,  laid  down  by  the  Depart- 
ment in  the  case  of  Ellen  Anderson,  widow  (6  P.  D.,  197),  which  was 
one*  of  the  class  of  cases  just  referred  to,  as  follows: 

Soldiers  are  not  pensionable  for  disability  incurred  while  on  iurlowgU  ox  \oa\fc 
1  *   *    because  they  are  engaged  in  attending  to  their  own  private  anY\r*  dwtm^ 
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the  continuance  of  such  furlough,  and  for  the  time  being  they  are  not,  in  fact, 
actually  serving  the  Government,  although  legally  in  the  service.  When  they  are 
no  longer  attending  to  or  engaged  in  private  affairs  as  distinguished  from  their  mil- 
itary duties  the  reason  which  underlies  the  rejection  of  such  claims  disappears. 

In  this  case  the  furlough  was  terminated,  the  soldier  ceased  attending  to  private 
affairs  by  a  contingency  of  the  war  in  which  he  had  taken  service,  and  from  that 
moment  he  was  in  fact  restored  to  and  was  in  active  actual  service  bv  virtue  of  his 
capture  and  imprisonment  by  the  enemy,  and  must  be  considered  to  have  been  in 
the  line  of  dutv. 

In  his  celebrated  opinion  on  line  of  duty  (7  Opinions,  149,  2  P.  D., 
403),  Attorney-General  Caleb  Gushing  used  the  following  language: 

When  it  is  remembered  that  no  commissioned  officer  or  enlisted  soldier,  seaman, 
or  marine,  has  power  to  cast  off  his  obligation  at  will,  that  whether  he  be  on  duty  or 
off,  in  glory  as  in  disgrace,  still  the  banner  of  his  country  is  over  him  and  its  oath 
upon  his  conscience;  when  this  great  fact  shall  be  remembered  it  must  be  inevitable 
to  concede  that  any  rule,  based  on  the  assumption  of  its  being  impossible  for  an  offi- 
cer or  soldier  on  furlough,  on  leave  o£  absence,  in  arrest,  under  sentence,  to  perform 
acts,  suffer  casualties,  receive  wouuds,  or  incur  causes  of  disease  in  the  line  of  duty, 
is  not  a  truth  and,  like  all  things  not  true,  can  not  be  conformable  to  justice  or  wis- 
dom. As  while  on  active  duty  he  may  do  or  suffer  things  not  in  the  line  of  his  duty, 
so  while  off  duty,  or  on  furlough,  or  under  censure,  he  may  do  and  suffer  things  which 
are  in  the  line  of  dutv. 

The  letter  of  the  law  prescribes  that  the  quality  of  the  act  or  condition  as  whether 
in  the  line  of  duty  or  not  in  it,  shall  determine  the  question  of  pension,  that  alone  is 
just  and  wise;  and  that  is  the  thought  which,  according  to  my  reading  of  the  statutes, 
has,  from  the  beginning  of  this  course  of  legislation  to  the  end,  held  its  place  with 
unchangeable  constancy  in  all  the  acts  of  Congress. 

Viewed  in  the  light  of  the  foregoing  principles  it  can  not  admit  of 
doubt  that  this  appellant  was  in  the  line  of  duty  when  he  was  wounded 
as  alleged,  and  that  the  rejection  of  his  claim  for  pension  on  account 
thereof  was  error. 

Therefore  said  action  of  rejection  is  hereby  set  aside  and  reversed* 
and  you  are  requested  to  reopen  and  readjudicate  this  claim  upon  its 
merits  in  accordance  with  the  views  herein  expressed. 
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Mary  H.  Elliott  (mother). 

Claimant's  son  having  held  the  rank  of  major  at  the  time  he  was  killed  in  battle, 
November  27,  ISfiS,  she  was  entitled  to  a  pension  of  $25  per  month  under  her 
dependent  mother's  application  filed  January  16,  1891,  and  there  was  and  is  no 
authority  of  law  for  rating  her  pension  at  $12  per  month  under  section  4707, 
Revised  Statutes,  as  amended  by  the  first  section  of  the  act  of  June  27,  1890. 

AsHJAtant  Srrretary  F,  L.   Campbell  to  the  Commits} oner  of  Pensions* 

July  10,  1900. 

Mary  IT.  Elliott,  mother  of  Joel  H.  Elliott,  deceased,  late  major. 
Seventh  United  States  Cavalry,  appealed,  May  28,  1900,  from  the 
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Bureau  action  of  April  26,  1900,  allowing  her  dependent  mother's 
rei^ue  claim  (certificate  No.  338083)  to  correct  rate,  filed  March  10, 
1900,  and  dating  the  commencement  of  her  increased  rate  from  March 
10, 1900. 

Claimant  contends  that  she  is  entitled  under  the  law  to  pension  in 
accordance  with  her  son's  rank  from  the  date  of  filing  her  original 
application. 

Soldier  was  killed  in  action  at  Washita,  Ind.  T.,  November  27, 1868. 

Claimant  filed  her  original  dependent  mother's  application  under 
section  4707,  Revised  Statutes,  as  amended  by  section  1  of  the  act  of 
June  27,  1890,  on  January  16,  1891,  which  claim  was  allowed  by 
Bureau  action  of  July  1,  1892,  and  she  was  pensioned  at  the  rate  of 
$12  per  month  from  January  16,  1891,  the  rate  to  which  she  would 
have  been  entitled  had  her  son  not  been  a  commissioned  officer. 

As  the  evidence  on  file  at  the  date  of  said  adjudication,  July  1, 1892, 
showed  that  claimant's  son  held  the  rank  of  major  at  the  date  of  his 
death  in  service  and  in  line  of  duty,  she  was  entitled  to  a  pension  of 
$25  per  month  under  her  dependent  mother's  application  filed  January, 
1891,  and  there  was,  and  is,  no  authority  of  law  for  rating  her  pension 
at  $12  per  month. 

The  law  fixes  the  rate  (see  sees.  4695  and  4707,  Rev.  Stat.),  and  where 
the  facts  are  established,  as  in  this  case,  showing  that  the  claimant  is 
the  person  entitled  to  rank  rate,  the  duty  of  inserting  the  rate  in  her 
pension  certificate  is  purely  a  ministerial  act.  (See  Merrill  on  Man- 
damus, pars.  30  and  31.) 

As  held  in  the  case  of  Elizabeth  Darling  (10  P.  D.,  299)— 

Mandamus  would  unquestionably  lie  against  a  Commissioner  or  Secretary  of  the 
Inferior  who  refused  to  recognize  rank  rate,  as  the  determination  of  that  question 
alone  is  fixed  by  the  law,  and  no  discretion  is  left  to  the  administrative  officer  when 
the  undisputed  facts  establish  the  right  to  pension,  the  only  remaining  duty  being 
toe  insertion  of  the  legal  rate.  In  such  a  case  the  duty  of  inserting  the  rate  is  min- 
isterial, not  discretionary  or  judicial,  and  a  refusal  to  perform  a  plain  ministerial  duty 
<■  -'uld  undoubtedly  l^e  enforced  by  the  courts.     The  law  fixes  the  rate. 

When  a  statute  imposes  a  ministerial  duty  upon  an  executive  officer 
of  the  Government  and  he  refuses  to  perform  that  duty,  mandamus 
fe  to  compel  performance,  even  though  the  officer  is  charged  with  a 
quasi  judicial  duty,  involving  the  exercise  of  his  discretion  and  judg- 
ment, in  ascertaining  and  determining  the  facts  upon  which  the  min- 
isterial duty  depends.  When  the  facts  are  ascertained  and  determined 
which  alone  allow  discretion,  mandamus  will  issue  to  compel  the  min- 
isterial duty  (Kendall  v.  U.  S.,  12  Peters,  524). 

As  stated  by  Baldwin,  J.,  in  the  case  of  Decatur  v.  Spaulding  (14 
Peters,  606),  in  speaking  of  the  duties  of  the  Secretary  of  the  Navy — 

ia  commissioner  of  the  navy  pension  fund  he  decides  whether  the  ap\A\eso\\. 
comes  within  the  Jaw,  on  the  evidence  adduced  before  him;  but  when  he  has  decY&eA 
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that  a  pension  is  due,  or  when  the  law  declares  that  a  person  named  is  entitled  to 
one,  and  prescribes  the  amount,  he  has  no  longer  a  discretion  to  withhold  it.  The 
ascertainment  of  the  date  at  which  pension  commenced,  ite  amount  and  duration, 
are  ministerial  acts  on  which  discretion  is  excluded,  for  its  exercise  can  not  alter 
either.  *  *  *  Thus  under  the  general  act  it  is  enacted:  " That  if  any  officer/' 
etc.,  "have  died,"  etc.,  "leaving  a  widow,  such  widow  shall  be  entitled  to  receive," 
etc.,  or  resolved  "that  the  widow  of  the  late  S.  D.  be  paid  from  the  navy  pension 
fund,"  etc.  The  command  of  the  law  is  unqualified  in  both  cases.  If  the  applicant 
comes  within  the  description,  the  officer  whose  duty  it  is  to  pay  or  direct  the  pay- 
ment has  no  discretion  to  do  or  not  after  being  satisfied  of  the  right  of  the  applicant 
as  one  of  the  beneficiaries  of  the  law. 

As  was  clearly  demonstrated  in  the  Elizabeth  Darling  decision  (10 
P.  D.,  299),  the  last  proviso  to  section  2  of  the  act  of  June  27,  1890, 
that  "rank  in  the  service  shall  not  be  considered  in  applications  filed 
under  this  act,"  had  no  application  or  reference  to  dependent  parents- 
claims  filed  under  section  4707,  Revised  Statutes,  as  amended  by  the 
first  section  of  said  act  of  June  27,  1890,  but  that  said  proviso  applied 
onl}'  to  those  beneficiaries  designated  in  sections  2  and  3  of  said  act, 
whose  rate  of  pension  as  well  as  title  was  first  brought  into  existence 
by  that  act. 

As  was  stated  in  said  Darling  decision  (10  P.  D.,  299) — 

The  language  used  in  said  proviso  to  section  2  of  the  act  of  June  27,  1890,  applies 
only  by  its  plain  terms  to  applications  "filed  under  this  act,"  and  has  no  reference, 
by  implication  even,  to  applications  that  are  filed  under  an  act  that  was  amended 
merely  as  to  a  matter  of  proof  by  the  first  section  of  said  act  of  June  27,  1890. 

The  right  of  a  dependent  mother  to  "the  same  pension  as  such  officer  or  othei 
person  would  have  been  entitled  to  had  he  been  totally  disabled  "  has  existed  sine* 
July  14, 1862.     (See  Digest  of  Pension  Laws,  1885,  p.  496,  sec.  3;  12  Stat.  L.,  566, 567. 

The  first  section  of  that  act  provides  the  rate  for  officers,  noncommissioned  officers 
musicians,  and  privates,  for  a  total  disability. 

Said  section  3  of  the  act  of  July  14,  1862,  then  provided: 

"That  when  any  officer  or  other  person  named  in  the  first  section  of  this  act  shal 
have  died,  *  *  *  or  shall  hereafter  die,  by  reason  of  wounds  received  or  diseas 
contracted  while  in  the  sendee  *  *  *  and  in  line  of  duty,  and  has  not  left,  or  shal 
not  leave,  a  widow  or  legitimate  child,  but  has  left  or  shall  leave  a  mother  who  wa 
dependent  upon  him  for  support  in  whole  or  in  part,  the  mother  shall  be  entitled  t 
receive  the  same  pension  as  such  officer  or  other  person  would  have  been  entitled  t 
had  he  been  totally  disabled." 

This  grant  to  the  der>endeiit  mother  is  now  embodied  in  section  4707,  Revised  Stai 
utes,  and  Congress,  instead  of  showing  any  disposition  to  reduce  the  rate  of  th 
mother's  pension,  increased  the  rate  of  those  dependent  mothers  whose  sons  wer 
not  commissioned  officers  from  $8  to  $12  per  month  by  the  act  of  March  19,  188t 
thus  amending  section  4707  as  affecting  the  dependent  mother's  rate. 

It  is  to  be  borne  in  mind  that  said  act  of  March  19, 1886,  only  applied  to  those  wh 
were  entitled  to  receive  a  less  rate  than  $12  per  month,  and  in  no  manner  affecte 
those  dependent  relatives  who  were  entitled  to  receive  a  rank  rate  of  pension,  or 
rate  in  excess  of  $12  per  month. 

If  it  is  contended  that  the  dependent  parents'  rate  is  fixed  by  the  act  of  June  27 
1890,  then  the  rate  of  the  dependent  parent  should  be  $«S,  not  $12  per  month;  as  $ 
per  month  would  be  the  only  rate,  for  dependent  pensioners  in  the  act  of  June  27 
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1890.  Why,  then,  are  dependent  parents*  claims  adjudicated  at  $12  per  month,  $4 
per  month  more  than  the  dependent  widow  receives  under  the  act  of  June  27,  1890? 

If  it  be  said  that  the  dependent  mother's  rate  is  fixed  by  the  act  of  March  19, 1886, 
as  heretofore  stated,  a  mere  reference  to  that  act  shows  that  it  only  referred  to  and 
included  within  its  provisions  those  "  widows,  minor  children,  and  dependent  rela- 
tives  *    *    *    entitled  to  receive  a  less  rate  than    *    *    *    $12  per  month." 

As  the  widow  or  dependent  mother  was  at  that  date  entitled  to  receive  the  rank 
rate  of  their  husband  or  son,  and  as  the  lowest  rank  rate  was  more  than  $12  per 
month,  the  widow  or  dei>endent  mother  entitled  to  a  rank  rate  were  not  the  Inmefi- 
ciaries  named  in  the  act  of  March  19,  1886,  and  were,  not  affected  thereby. 

If,  then,  the  rate  of  a  dependent  mother  whose  son  was  a  commissioned  officer  was 
not  fixed  at  $12  j>er  month  by  the  act  of  March  19,  1886,  where  is  the  authority  in 
any  law  to  grant  her  a  pension  of  $12  per  month,  and  what  law  fixes  her  rate? 
Clearly  the  act  of  July  14,  1862,  sections  1  and  3,  paragraph  12,  Statutes  at  Large, 
pages  566,  567,  and  now  embraced  in  sections  4695  and  4707,  Revised  Statutes. 

To  hold  that  the  proviso  to  section  2  of  the  act  of  June  27,  1890,  that  "rank  in 
the  service  shall  not  be  considered  in  applications  filed  under  this  act,"  repeals,  by 
implication,  the  provisions  as  to  rate  of  dependent  parents'  pension  as  prescribed  by 
sections  4695  and  4707,  Revised  Statutes,  is  not  only  to  violate  all  rules  of  construc- 
tion of  statutes,  but  would  force  us  to  the  admission  that  it  also  repealed  the  provi- 
sion of  the  act  of  March  19,  1886,  which  was,  in  effect,  but  an  amendment  of  said 
«ttion  4707,  so  far  as  it  affected  the  rate  of  those  dependent  mothers  entitled  to  less 
than  $12  per  month. 

If,  then,  section  4707  and  its  amendment  of  March  19, 1896,  are  repealed  by  impli- 
cation by  the  proviso  of  section  2  of  the  act  of  June  27,  1890,  where  is  there  left  any 
rate  for  a  dependent  mother? 

The  act  of  June  27,  1890,  fixed  no  rate  for  pension  for  a  dependent 
parent,  and  did  not  attempt  or  purport  to  do  so,  but  the  rate  of  pen- 
sion for  dependent  parents  was  left  as  it  has  existed  under  section 
4I0T  as  amended  by  act  of  March  19, 1886,  and  which  said  amendment 
of  March  19,  1880,  left  the  rank  rate  of  the  dependent  parents  of 
commissioned  officers  as  prescribed  and  fixed  by  sections  4695  and  4707, 
Revised  Statutes,  unimpaired. 

Believing  as  I  do  that  claimant  could  enforce  the  payment  of  rank 
pension;  that  there  never  was  any  authority  of  law  for  limiting  claim- 
ants rate  to  $12  per  month,  and  that  gross  injustice  was  done  her  by 
^uch  allowance,  the  Bureau  actions  of  July  1,  1892,  and  April  26, 
1W0,  are  reversed,  and  the  Bureau  directed  to  rate  her  $25  per  month 
from  January  16,  1891,  and  reissue  a  certificate  therefor,  deducting 
payments  heretofore  made. 

As  claimant  is  shown  to  be  very  aged,  physically  helpless,  and  in 
needy  circumstances,  her  case  has  been  made  special,  and  prompt  action 
in  the  read  judication  of  her  claim  is  suggested. 

The  papers  in  the  case  are  herewith  returned. 
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DISABILITY- ACT  JUNE   27,  189G. 

Arciie  C.  Winfrey. 

The  fact  that  the  claimant  was  not  disabled  in  a  pensionable  degree  from  the  causes 
alleged  is  not  a  good  ground  for  rejecting  his  claim  under  the  second  section  of 
the  act  of  June  27,  1890,  if  it  appear  that  he  was  so  disabled  from  other  causes 
not  alleged. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Ccnnmimioner  of  Pemimh 

July  U,  1900. 

Arche  C.  Winfrey,  formerly  a  soldier  in  Company  K,  Fourth  Pro- 
visional Enrolled  Missouri  Militia,  filed  applications  for  pension  under 
the  act  of  June  27,  1890,  on  October  29, 1892,  and  January  16,  1894, 
alleging  inability  to  earn  a  support  by  manual  labor  by  reason  of  dis- 
ease of  the  heart  and  kidneys.  Said  applications  were  rejected  in 
July,  1893,  and  April,  1895,  respectively,  on  the  ground  that  a  pen- 
sionable disability  was  not  shown.  He  filed  another  application  on 
July  5,  1895,  alleging  the  same  causes  of  disability,  and  died  on  July 
17,  1890,  while  the  same  was  still  pending.  The  last  application  was 
rejected  in  April,  1898,  on  the  ground  that  he  wras  "not  ratably  dis- 
abled under  the  act  of  June  27,  1890,  from  alleged  disabilities." 
From  that  action  an  appeal  was  taken  by  the  attorneys  representing' 
his  widow,  on  July  27,  1898,  their  contention  being  that  the  rejection 
was  contrarv  to  the  evidence. 

The  attorneys  state  that  the  claim  was  rejected  on  the  ground  that 
the  soldier  was  "not  disabled  for  manual  labor."  This  is  not  strictly 
correct.  The  ground  of  rejection,  as  before  stated,  was  that  he  was 
not  ratably  disabled  from  the  causes  alleged. 

The  soldier  was  not  medically  examined  under  his  application  filed 
July  5,  1895.  An  order  for  examination  was  sent  to  him  onFebruarj 
25,  1896,  but  on  March  12,  189(5,  he  filed  a  physician's  affidavit  statinj 
that  he  was  bedfast,  suffering  from  dropsy,  enlarged  spleen,  andinflaifl 
mation  of  the  stomach,  and  was  unable  to  go  before  the  examinin; 
board  without  great  danger  to  his  life.  Testimony  was  filed  in  suf 
port  of  the  claim  as  follows: 

William  H.  Spurgeon  testified,  in  an  affidavit  filed  February  1( 
1896,  that  he  had  known  the  soldier  during  the  past  two  years  and  ha 
known  him  to  be  bedfast  several  times  with  swelling  of  feet  and  legs 
and  that  at  the  time  affiant  was  testifying  (February  1,  1896)  he  wa 
totally  unable  to  work. 

J.  Shirley,  testifying  on  the  same  day,  stated  that  he  had  known  th 
soldier  for  the  last  ten  months  and  that  for  the  last  four  months  he  ha 
been  unable  to  work. 

Dr.  D.  N.  Clark  testified,  in  an  affidavit  filed  in  February,  1897,  thj 
he  treated  the  soldier  professionally  in  1893,  and  that  he  then  ha 
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enlargement  of  the  spleen  and  dropsy  and  was  physically  a  wreck  from 
a  long-continued  complication  of  diseases,  and  unable  to  perform  any 
kind  of  manual  labor.  Affiant  also  attended  him  at  the  time  of  his 
death,  the  immediate  cause  of  which  was  dropsy  and  a  complication  of 
liver  trouble. 

John  Whiteley  and  George  W.  Finley  testified,  in  an  affidavit  filed 
March  26, 1897,  that  the  diseases  which  caused  the  soldiei's  death  had, 

*  A  7 

to  their  knowledge,  been  growing  on  him  for  ten  years;  that  during 
the  last  three  or  four  years  he  was  scarcely  able  to  do  any  manual 
labor  whatever;  his  physical  condition  was  very  bad  and  he  gradually 
went  down  until  he  became  a  total  wreck. 

The  evidence,  so  far  as  it  goes,  tends  to  show  that  the  soldier  was, 
during  the  period  between  the  date  of  filing  his  last  application  for 
pension  and  the  date  of  his  death,  incapacitated  for  the  performance 
of  manual  labor  in  such  a  degree  as  to  render  him  unable  to  earn  a 
support.  It  is  not  shown  that  his  disability  was  due  to  the  causes 
alleged  by  him — rheumatism  and  disease  of  the  kidneys- — but  I  am  of 
the  opinion  that  that  does  not  constitute  a  sufficient  ground  for 
rejecting  his  claim. 

Pension  claimants  are  not  held  to  strict  technical  descriptions  of 
their  disability.  (Albert  G.  Hurst,  14  P.  D.,  o.  s.,  472;  Robert  Craw- 
ford. IP.  D.,  153.)  It  is  not  absolutely  necessary  that  an  application 
under  the  act  of  June  27,  1890,  should  state  the  particular  cause  or 
causes  of  the  disability  which  renders  the  applicant  unable  to  earn  a 
support  by  manual  labor.  A  declaration  in  the  terms  of  the  act  is 
sufficient.  (See  Instructions  to  Commissioner  of  Pensions,  DP.  D., 
93.)    Such  a  declaration  having  been  filed,  the  rest  is  a  matter  of  proof. 

Ordinarily,  if  a  cause  of  disability  is  found  bv  medical  examination 
which  was  not  alleged  by  the  applicant,  he  is  called  upon  to  state, 
under  oath,  wThen,  where,  and  under  what  circumstances  it  was  incurred, 
and  whether  it  was  in  any  manner  caused  by  vicious  habits.  Such 
statement  is  not  essential  to  the  validity  of  his  application,  but  is  a 
part  of  the  "due  proof"  necessary  to  establish  his  title.  Where  the 
claimant  is  incapacitated  for  making  such  a  statement,  by  reason  of 
insanity  or  death,  the  facts  mav  be  established  by  the  testimony  of 
other  persons.  It  is  apparent,  therefore,  that  the  failure  of  the 
applicant  to  fci allege"'  the  actual  causes,  or  all  the  causes,  of  his 
inability  to  earn  a  support  by  manual  labor  in  any  case  is  not  fatal  to 
his  claim,  and  that  the  fact  that  he  is  not  disabled  in  a  pensionable 
degree  from  the  causes  alleged  is  not  a  good  ground  for  rejecting  his 
claim  if  it  appear" that  he  is  so  disabled  from  other  causes  not  alleged. 

For  reasons  above  stated  the  ground  on  which  this  soldier's  appli- 
cation wa.s  rejected  is  held  to  be  untenable. 

The  action  is  reversed  and  the  claim  remanded  for  mu\^uA\euVvc»\\, 
the  papers  heing  herewith  returned. 
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MARRIAGE   AM)   DIVORCE- LEG ITIM AC Y— MINORS. 

Alleged  Minors  of  William  Hartley. 

1.  A  minor  child,  to  be  pensionable,  must  be  the  child  of  a  woman  to  whom  the 

soldier,  its  father,  was  legally  married,  notwithstanding  that  soldier  solemnly 
declared  and  recognized  it  to  lx?  his  legitimate  child. 

2.  It  appearing  that  the  deceased  soldier  had  been  lawfully  married  prior  to  his  mar- 

riage to  the  mother  of  the  above-named  minor  children,  that  said  marriage  \va> 
never  dissolved  by  divorce,  and  that  said  first  wife  survived  him  and  is  at  pres- 
ent in  receipt  of  a  pension  as  his  widow,  and  that  the  mother  of  said  minor  chil- 
dren also  survived  the  soldier  and  is  now  living,  said  minors  have  no  title 
whatever  to  pension  as  minor  children  of  the  deceased  soldier  under  the  provi- 
sions of  the  pension  laws.  See  case  of  alleged  minors  of  Jonas  W.  Piilver 
(10  P.  IX,  227). 

Axsixtottt  Secretory  F.  L.   Campbell  to  the  Cf/mrnissloner  of  Penxhrnt, 

AvgvM  3,  1000. 

H.  Clav  Wilson  filed  in  the  Pension  Bureau  on  Julv  11, 1896,  an 
application  for  pension  under  the  provisions  of  the  third  section  of 
the  act  of  June  27,  1800,  as  the  legal  guardian  of  and  in  behalf  of 
Linnie  B.,  John  A.  L.,  Mary  A.,  Lizzie  A.,  and  Charles  H.  Hartley, 
minor  children  of  William  Hartley  (deceased),  late  private.  Company 
K,  Fifty-third  Pennsylvania  Volunteer   Infantry,  alleging  that  said 
soldier  had  served  for  ninety  days  and  more  during  the  war  of  the 
rebellion  in  said  organization,  had  been  honorably  discharged  from 
said  service,  and  had  died  on  January  23,  1896,  leaving  said  minor 
children  under  the  age  of  16  vears  at  the  date  of  his  death.     It  was 
also  alleged  in  said  application  that  the  soldier  left  a  widow  surviving 
him  from  whom  he  was  never  divorced;  that  he  remarried  to  MarvF. 
Walker,  mother  of  these   children:  and  that  the  father  was  married 
under  the  name  of  William  H.  Hartley-  to  Mary  F.  Walker,  April  6, 
1880,  there  being  a  legal   barrier  to  such  marriage,  but  such  barrier 
not  being  known  to  said  Marv  F.  Hartley. 

Said  application  for  minor's  pension  was  rejected  on  Septeml>er  9, 
181*7,  upon  the  ground  that  said  minor  children  had  no  title  to  pension 
under  the  provisions  of  the  pension  laws,  it  being  admitted  that  the 
soldier,  their  father,  had  a  lawful  wife  living  and  undivorced  at  the 
time  lie  married  their  mother,  who  survived  him  and  is  now  in  receipt 
of  pension  as  his  widow,  was  never  lawfully  married  to  the  mother  of 
said  minors,  who  are  not  the  legitimate  children  of  said  soldier,  and 
whose  mother  also  survived  the  soldier  and  is  now  living. 

From  said  action  appeal  was  taken  on  August  2,  1898. 

It  is  manifest  on  the  face  of  appellant's  application  for  pension,  and 
from  the  allegations  therein  contained  that  these  minors  have  no  stand- 
ing whatever  and  no  title  to  pension  under  the  provisions  of  the 
pension  laws. 
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There  is  no  doubt  or  controversy  concerning  the  material  facts  in 
this  case.  It  Ls  clearly  shown  bjT  the  testimony  taken  upon  a  special 
examination  of  the  claim  for  pension  of  the  former  lawful  wife  and 
present  widow  of  the  soldier,  and  is  admitted  by  this  appellant  and 
the  mother  of  said  minor  children,  that  the  soldier  was  first  law- 
fully married  in  1851  to  one  Marv  A.  Seulley,  in  the  State  of  Penn- 
*vlvania,  and  lived  with  her  as  his  wife  in  that  State  until  1809,  when 
be  deserted  her.  Said  marriage  was  never  dissolved  by  divorce,  but 
the  soldier  married  Mary  F.  Walker,  the  mother  of  these  minors,  in 
Qlinois,  in  1880,  and  lived  with  her  as  his  wife  until  his  death.  Both 
tiis  lawful  wife,  Marv  A  Hartley,  and  Marv  F.  Walker,  his  second 
wife,  survive  him,  and  Mary  A.  Hartley  is  now  in  receipt  of  a  pension 
under  the  provisions  of  the  third  section  of  the  act  of  June  27,  1890, 
as  his  widow.  In  an  affidavit  filed  in  this  case  Mary  F.  Walker,  the 
second  wife  of  the  soldier  and  mother  of  these  minor  children,  states 
under  oath  that  she  discovered  about  1890  that  the  soldier  had  another 
lawful  wife  living,  from  whom  he  had  never  been  divorced,  and  that 
she  taxed  him  with  the  fact  and,  after  some  reluctance,  he  admitted  to 
her  that  he  had  deceived  and  wronged  her,  but  that  she  continued,  not- 
withstanding, to  live  with  him  as  his  wife  thereafter  until  his  death  in 
1896.  She  admits  that  she  was  never  lawfully  married  to  the  soldier, 
and  is  not  his  lawful  widow,  and  has  no  title  to  pension  as  such,  and 
makes  and  has  made  no  claim  for  such  pension. 

There  is  on  file  a  sworn  statement  which  the  evidence  shows  was 
made  and  executed  by  the  soldier  a  few  days  prior  to  his  death,  in 
which  he  acknowledges  and  recognizes  the  above-named  minor  children 
a*  his  own,  and  declares  himself  to  be  their  father  and  that  they  are  his 
offspring,  the  fruit  of  his  union  with  Mary  F.  Walker,  and  it  is  earn- 
estly contended  in  this  appeal  that  this  declaration  by  the  soldier 
rendered  said  children  legitimate  under  the  laws  of  the  State  of 
Illinois,  and  consequently  they  should  be  entitled  to  pension  as  his 
minor  children  under  1(>  years  of  age  at  his  death.  It  may  be,  as  con- 
tended, that  such  a  declaration  and  acknowledgment  of  said  minors 
bv  the  soldier  is  sufficient  to  render  them  legitimate  to  the  extent  that 
they  could  inherit  property  from  the  soldier  and  be  recognized  as  his 
beirs  at  law  in  the  State  of  Illinois,  but  this  has  no  bearing  whatever 
upon  the  matter  now  under  consideration,  and  does  not  affect  in  any 
fray  whatever  the  question  of  the  title  of  said  minor  children  to 
pension  under  the  provisions  of  the  pension  laws  of  the  United  States. 
The  provisions  of  section  4704,  Revised  Statutes,  unquestionably 
xmtemplate  that  only  the  children  of  the  soldier  born  in  lawful  wedlock, 
>r  acknowledged  by  him  before  or  after  lawful  wedlock  with  their 
nother  can  be  considered  as  legitimate  and  pensionable  as  the  minor 
hildren  of  the  soldier  under  the  provisions  of  the  pension  \w\\*.  ^ 
epal  and  lawful  marriage  of  the  parents  must  be  established  Vo  ew^vite 
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a  pensionable  status  for  a  person  seeking  pension  as  a  minor  child  of 
a  soldier  under  16  years  of  age.  In  this  case,  however,  the  question 
is  not,  primarily,  one  of  legitimacy,  but  or  title,  nor  is  it  necessary  to 
discuss  that  question  to  determine  the  right  of  these  minors  to  a 
pension  under  the  law. 

Under  the  provisions  both  of  the  third  section  of  the  act  of  June 
27,  1890,  and  section  4702  of  the  Revised  Statutes,  the  minor  children 
of  a  soldier  succeed  only  to  the  pensionable  rights  of  their  mother, 
the  widow  of  the  soldier,  and  their  pensionable  title  is  derived  solely 
from  and  through  their  mother;  and  under  no  provision  of  the  pension 
laws  does  it  arise  until  after  the  extinguishment  of  her  prior  right  and 
title  by  death  or  remarriage.     Even  where  the  soldier  dies  leaving  no 
widow  surviving,  the  minor  children  take  the  pension  solely  by  rea- 
son of  the  fact  that  there  is  no  widow  to  take  it,  and  it  is  the  pension 
provided  by  law  for  the  widow,  and  which  would  have  been  paid  to 
her  had  she  survived  the  soldier,  that  thev  receive.     In  no  event  do 
the  pension  laws  provide  a  pension  for  the  minor  children  of  a  soldier 
in  their  own  right  where  the   widow,  their  mother,  survives;  and 
where,  under  the  provisions  of  section  4706,  Revised  Statutes,  the 
widow's  pension  is  taken  from  her  and  paid  to  the  children  by  reason 
of  her  abandonment  of  them,  or  because  she  is  shown  to  be  an  im- 
proper person  to  be  intrusted  with  their  care  and  custody,  it  is  th* 
widow's,   not  the   children's  pension  which  is  temporarily  withheld 
from  her  by  reason  of  her  misconduct,  and  paid  to  the  children  during 
the  period  of  their  pensionable  minority,  and  then  returned  to  her. 

The  question  of  the  title  of  minor  children  of  a  soldier  to  pension 
under  circumstances  very  similar  to  those  presented  by  the  facts  in 
this  case  was  very  clearly  and  exhaustively  discussed  in  a  decision  ren- 
dered by  this  Department  on  May  31,  1899,  in  the  case  of  the  alleged 
minor  children  of  Jonas  W.  Pulver  (10  P.  D.,  227),  as  follows: 

Section  4702,  as  amended  (being  an  act  approved  August  7, 1882),  places  title,  or 
the  death  of  the  soldier,  in  the  widow,  section  4703  adding  to  amount  allowed  tin 
widow  $2  for  each  child  under  16  years.  If  there  is  no  widow  (death  or  divora 
before  the  death  of  the  soldier  would  make  such  a  condition),  then  the  title  is  placet 
in  the  minors.  But  note  well  that  under  such  circumstances  title  is  in  the  minon 
for  the  sole  reason  that  there  is  no  widow;  and  further,  that  there  must  at  some  tim< 
have  been  a  legal  wife,  in  whom  but  for  the  happening  of  a  certain  event  the  titl< 
would  be,  and  that  it  is  this  title  the  minors  take.  If  the  widow  dies  without  paymen 
of  pension  to  her,  or  remarries,  or  (section  4703)  is  "deprived  of  her  pension  unde 
the  provisions  of  the  pension  law,"  then  title  is  placed  in  the  minors.  It  is  thin 
seen  that  the  foundation  of  the  title,  so  far  as  a  minor  is  concerned,  is  in  the  widow 
that  is,  in  the  wife  of  the  soldier,  who  is  the  mother  of  the  children  in  question 
The  title  does  not  shift  to  the  children  only  upon  the  happening  of  certain  events  t< 
the  widow  and  mother.  If  there  is  no  widow,  if  there  has  not  been  a  legal  wife 
how  shall  there  l>e  anv  title  in  the  children?    The  foundation  of  the  children's  titU 

m 

is  in  their  mother,  the  widow,  the  minors'  interest  being  but  a  part  of  the  super 
structure.     Now,  if  the  alleged  widow,  their  mother,  never  had  or  could  have  I 
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title,  the  foundation  has  gone  and  there  is  nothing  on  which  to  build  a  title  for  the 
children.    A  right  can  not  be  built  upon  a  title  that  does  not  and  could  not  exist. 

The  pension  laws  are  silent  upon  legitimacy  as  affecting  the  title  to  a  minor's  pen- 
sion, gave  as  hereinbefore  stated,  which  laws,  it  is  seen,  have  no  bearing  upon  the 
is*ue  herein.  A  pension  is  a  public  grant,  and  can  be  allowed  only  to  those  indi- 
viduals whom  the  statute  clearly  and  expressly  embraces.  State  laws  as  regards 
legitimacy  are  of  no  avail,  unless  the  United  States  statutes  plainly  allow  them  to 
control,  which  they  do  not.  A  minor  must  claim,  if  at  all,  through  the  title  which 
would  have  been  but  for  the  happening  of  certain  events  in  the  widowed  mother. 
If  this  mother  never  had  or  never  could  have  title,  it  is  impossible  to  discern  the 
rights  to  title  in  her  children.  I  reiterate,  that  you  can  not  successfully  claim  a 
right  through  a  title  that  never  could  have  existence. 

The  minors  in  this  case  are  not  legitimate  under  the  common  law,  for  the  reason 
that  their  mother  was  not  the  legal  wife  of  the  soldier,  and  consequently  never  was 
hi«  widow.  The  alleged  widow  not  having,  and  it  not  being  possible  for  her  ever  to 
have  had  a  title  to  pension,  her  children,  although  the  offspring  of  the  soldier,  can 
have  no  title;  their  title  being  dependent  upon  her  title,  and  her  title  being  nil, 
theirs  must  be  the  same. 

The  foregoing  language  is  directly  applicable  to  the  facts  of  this 
case  and  correctly  states  the  law  relative  to  the  pensionable  status  and 
rights  of  the  minor  children  of  the  soldier  under  the  provisions  of  the 
pension  laws  of  the  United  States. 

But  even  if  there  was  no  question  in  this  case  relative  to  the  legality 
of  the  marriage  of  the  parents  of  these  minors  and  their  legitimacy, 
an  insuperable  obstacle  to  the  allowance  of  a  pension  to  them  arises 
from  the  fact  that  their  mother  survived  the  soldier  and  is  still  living, 
and  all  right  and  title  to  pension  on  account  of  the  services  and  death 
of  the  soldier  would  be  vested  by  the  provisions  of  the  pension  laws 
solely  in  her,  and,  as  has  been  hereinbefore  stated,  the  minor  children 
of  the  soldier  would  have  no  right  to  pension  whatever  until  the  extin- 
guishment of  her  prior  title  thereto  by  her  death  or  remarriage. 

It  is  clear,  therefore,  that  the  rejection  of  this  application  for  pen- 
sion in  behalf  of  said  minor  children  of  the  deceased  soldier  upon 
the  ground  stated  was  without  error,  and  said  action  is  affirmed 
accordingly. 

EVIDENCE— PRESUMPTION  OF  DEATH— MA1UUAGK. 

Mary  Cobukn  (widow7). 

The  claimant  married  the  soldier  in  1883,  in  the  State  of  Illinois.     Her  former  hus- 
band had  been  absent  for  a  period  much  greater  than  seven  years.     His  absence 
was  continuous  and  unexplained,  and  no  intelligence  of  his  existence  has  ever 
been  received. 
Held  :  The  presumption  is  in  favor  of  the  validity  of  the  second  marriage. 

Awiatant  Secretary  F.  L.  Campbell  to  t/w  Conimisxion<:r  of  Pnixl.onSj 

Augmt  6,  1900. 

William  C.  Coburn,  formerly  of  Company  F,  Eighteenth  M*\*s\\.vA\\v 
setts  Volunteer  Infantry,   died  on  February  10,  1892,  W\\\g  \>oyv\^. 
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upon  the  pension  roll  at  the  time  under  the  provisions  of  the  general 
law  at  the  rate  of  $8  per  month  by  reason  of  a  disability  resulting  from 
chronic  diarrhea. 

On  March  17,  1892,  Mary  Coburn  filed  a  declaration  for  widow's 
pension  under  the  provisions  of  the  act  of  June  27,  1890,  which  claim 
was  adjudicated  and  rejected  on  January  9,  189(5,  on  the  ground  of 
claimants  inability  to  show  the  death  of  her  former  husband,  one 
Edgar  Thomas.  This  action  was  affirmed  by  the  Department  upon 
appeal  on  June  6,  1890.  The  claim  was  subsequently  reopened,  and  a 
special  examination  had  for  the  purpose  of  taking  additional  testi- 
mony, which,  having  been  done,  the  claim  was  again  rejected  on  Decem- 
ber 4,  1899,  on  the  same  ground  as  that  upon  which  the  same  was  orig- 
inallv  denied. 

Assigning  said  action  as  error,  appeal  was  taken  on  December  21), 
1899,  resting  upon  the  contention  therein  set  forth  as  follows: 

That  the  facts  in  the  case,  as  regards  the  former  husband,  are  as  follows:  My  hus- 
band (the  first  one)  disappeared  in  the  year  of  1859,  there  being  no  discord  between 
us  and  we  had  lived  very  happily  together,  and  1  know  that  nothing  but  death- 
would  have  kept  him  away  from  me.  The  only  proof  of  his  disappearance  that  cat* 
be  had  is  the  fact  that  he  has  never  been  seen  or  heard  of  since  he  left  me,  so  farai? 
I  know.  The  special  examiner  in  New  York  failed  to  find  any  person  who  ever  sa^ 
or  knew  him. 

I  saw  the  testimony  gathered  bv  said  examiner,  and  he  had  failed  to  discover  anV 
trace  of  the  missing  husband,  neither  had  he  found  anyone  who  had  ever  seen  or 
knew  him.  The  husband  was  advertised  for  by  my  relatives,  and  every  known 
means  was  used  to  discover  him,  or  his  whereabouts,  without  any  success.  I  was 
very  young  at  the  time  and  unsophisticated,  and  the  efforts  to  find  the  missing  hus- 
band were  taken  up  by  my  relatives,  who  are  now  all  dead. 

I  was  obliged  to  go  out  in  the  world  and  earn  my  own  living,  which  I  did  up  to 
the  time  I  met  and  married  William  C.  Coburn,  in  the  year  of  1882,  which  was 
twenty-three  years  after  the  disappearance  of  my  first  husband. 

I  have  supplied  the  best  possible  testimony  of  friends  and  relatives  who  have 
known  me  for  thirty  odd  years,  and  who  knew  me  as  a  widow  prior  to  my  marriage 
with  Mr.  Coburn,  and  it  is  impossible  to  get  any  better  testimony  than  has  been 
filed  in  the  case,  and  the  special  examination  has  not  developed  any  new  or  addi- 
tional testimony. 

Under  the  law  and  rules  of  practice,  the  fact  of  disappea ranee  and  continued  absence 
for  the  great  length  of  time  as  mentioned,  without  any  cause,  and  no  knowledge  of 
his  whereabouts,  and  nothing  ever  heard  from  or  of  the  man,  is  good  presumptive 
proof  of  death,  and  there  is  as  much  proof  of  his  death  as  there  is  of  our  marriage, 
and  the  one  can  be  accepted  under  the  law  as  readily  and  legally  as  the  other. 

That  the  claimant  contends  that  the  rejection  of  the  case  on  the  grounds  as  stated 
was  an  error,  in  view  of  the  rulings  in  the  following  cases,  to  wit:  Annie  Dennis, 
widow  of  William  C.  Reno,  claim  No.  75.S052;  Marie  Kharpe,  8  P.  D.,  175;  Caroline 
Sickles,  6  P.  IX,  164;  Sarah  <  iorby,  4  P.  I).,  298.  That  she  also  cites  attention  to  the 
references  as  to  law  of  evidence  as  cited  in  the  Annie  Dennis  (Reno)  casts  all  of 
which  is  applicable  to  the  case  at  bar,  and  in  view  of  all  the  facts  in  the  ease,  and 
absence  of  all  proof  to  show  that  the  said  husband  was  living  at  date  of  her  marriage 
to  the  soldier,  and  no  conflicting  claim  of  any  other  person,  it  should,  under  the 
practice  of  "presumptive  death,"  be  adhered  to  Vt\  \\\\*  VusVaywv*  «v\A.  V\w  .  Y*XM&Ysa. 
iillowal. 
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She  therefore  appeals  from  the  decision  of  the  honorable  Commissioner  in  reject- 
ing her  claim,  and  requests  that  the  case  be  reconsidered  and  allowed  on  the  fact 
that  there  is  not  the  slightest  of  proof  that  the  said  husband  can  be  living,  or  that  he 
was  living  at  the  date  of  her  marriage  to  the  soldier. 

There  is  ample  record  evidence,  under  the  hand  and  seal  of  the  clerk 
of  the  count v  court  of  Cook  County,  111.,  that  the  claimant  was  mar- 
ried  to  the  soldier  on  July  1,  1883,  in  said  State  of  Illinois. 

Among  other  things  the  claimant  testified  before  the  special  exam- 
iner in  1895  as  follows: 

I  am  the  widow  of  William  C.  Coburn,  who  served  as  a  sergeant  in  Company  Fr 
Eighteenth  Massachusetts  Infantry.  I  became  acquainted  with  him  in  1882,  while 
living  in  Chicago,  111.  He  served  four  years,  and  I  think  that  it  was  all  in  the  same 
company  and  regiment.  I  never  heard  him  speak  of  having  ever  been  iu  any  other 
rv/mient.  I  never  heard  him  speak  of  having  served  in  the  naval  service  of  the 
L'nite<l  States. 

My  husband  was  a  pensioner  at  the  rate  of  $8  for  chronic  diarrhea.  He  <lrew  the 
pension  for  one  year  before  he  died  only.  % 

lam  an  applicant  for  pension  as  his  widow  under  the  June  27,  1890,  law.  That  is 
the  only  application  1  have  ever  made. 

Ada  Sweet  was  my  first  attorney.  Oscar  Barber,  of  Chicago,  111.,  is  my  attorney 
nuw. 

When  were  you  married  to  William  C.  Coburn? 

In  July,  1882— the  1st  of  July,  1882.     We  were  married  in  Chicago,  111. 

Was  William  C.  Coburn  ever  married  before  his  marriage  to  you? 

Yes,  sir.     His  former  wife  died  in  the  year  1880,  I  think. 

Had  you  been  previously  married? 

Yes,  sir. 

What  was  vour  maiden  name? 

Marv  Iloolev. 

What  was  your  former  husband's  name? 

Edgar  Thomas. 

Where  were  you  married  to  Edgar  Thomas,  ancrwhen? 

In  New  York  Citv;  in  1856. 

By  whom  were  you  married? 

The  Pension  Bureau  says  it  was  a  common-law  marriage.     There  was  no   cere- 
mony—it was  just  a  cohabitation.     That  is  all  it  was. 
Where  were  vou  born? 
Manchester,  England. 

Where  did  you  first  become  acquainted  with  Edgar  Thomas? 
In  Xew  York  City;  I  knew  him  first  in  England. 

When  did  vou  first  commence  to  live  with  him  as  his  wife?     Was  it  in  New  York 
City  or  in  England? 
In  Manchester,  England. 

Then  you  were  not  married  to  him  or  you  did  not  first  take  up  your  cohabitation 
with  him  in  1856  in  New  York  City? 
Well,  it  was  the  same  year. 

Now,  tell  just  when  you  first  commenced  to  live  with  Edgar  Thomas  as  his  wife 
and  all  the  places  you  lived  with  him  as  his  wife  before  you  came  to  America? 

We  commenced  to  live  as  man  and  wife  in  the  spring  of  1856,  at  ^\ai\c\veA^T, 
England.     It  was  only  a  few  weeks  when  we  leit  there  and  went  to  lLdVi\\>\\T\2>A  v\wv\ 
Abhyfeldie,  Scotland,  and  remained  altogether  in  those  two  places*  aWvt  ft\«  nv^Vl*, 
then  we  came  to  America  and  took  up  our  residence  in  New  York  City. 
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Had  Thomas  been  married  previously  to  his  cohabiting  with  you? 

No,  sir;  he  was  then  41  years  old.  I  had  known  him  about  a  year  before  we  com- 
menced to  live  together.  I  had  not  been  previously  married.  I  lacked  about  two 
months  of  being  14  years  old. 

Where  did  you  take  up  your  residence  in  New  York  when  you  first  came  to  that 
city? 

No.  100  Eleventh  street.  I  was  with  my  uncle.  John  Hooley  was  his  name.  He 
is  dead.  There  is  not  one  of  his  people  alive.  We  lived  there  until  my  husband 
went  away.  I  think  we  lived  in  Brooklyn  a  little  while  at  No.  214  Smith  street.  1 
don't  just  remember  whether  we  were  living  with  my  uncle  or  in  Brooklyn  at  the 
time  he  went  away.  I  have  quite  forgotten,  but  it  seems  to  me  that  I  was  living 
with  this  same  uncle  when  he  went  awav  and  mv  uncle  had  moved  to  Brooklyn. 

What  was  Edgar  Thomas's  occupation? 

He  Avas  a  bookkeeper  where  they  refined  petroleum.  I  think  the  name  was  Miller 
&  Co.  They  were  located  in  Brooklyn.  That  was  the  only  place  he  worked  as  long 
as  he  was  living  with  me. 

What  wras  his  physical  condition? 

He  was  very  much  troubled  with  catarrh  of  the  bronchial  tubes.  He  was  of  very 
spare  frame.  He  was  sick  a  good  many  times,  while  I  knew  him,  on  account  of  his 
throat.  He  was  not  an  invalid,  but  he  was  a  man  of  very  delicate  organization,  as 
we  would  call  it- 
While  vou  were  at  vour  uncle's  house  did  vou  and  Thomas  cohabit  as  man  and 
wife? 

Yes;  we  were  known  as  such.  I  was  known  bv  the  name  of  Mrs.  Thomas.  My 
uncle  and  family  knew  there  had  been  no  ceremony  of  marriage  performed  between 
myself  and  Thomas;  there  were  no  objections  to  it  at  all. 

What  was  your  early  religious  belief  ? 

I  was  brought  up  a  Catholic.  Mr.  Thomas  was  a  freethinker,  and  so  was  my  sec- 
ond husband,  Mr.  Coburn.  No,  none  of  my  family  were  freethinkers;  they  were 
all  Catholics. 

WTas  Mr.  Thomas  a  man  of  financial  means? 

No;  he  onlv  had  his  salarv. 

WTas  he  one  who  had  expectancy  from  any  inherited  property,  either  in  the  old 
country  or  in  this  country? 

No;  not  that  I  knew  of. 

Will  you  state  under  what  condition  he  left  you  or  you  left  him  or  that  you  sepa* 
rated  from  each  other? 

It  was  of  an  evening,  after  we  had  supper;  he  went  out  to  either  collect  a  bill  or  tc 
pay  a  bill.  The  cause  of  his  going  out  was  of  so  little  importance  to  me  that  I  paic 
no  attention  to  what  it  was — but  it  was  something  relating  to  a  bill  and  conneetec 
with  his  business.  That  was  the  last  I  ever  saw  him.  No;  there  had  been  no  quar 
rel  between  us.  We  lived  very  happily  together,  and  there  had  been  no  quarre 
between  either  he  or  I  or  with  anyone  of  my  family.  /We  were  a  very  happy  famib 
indeed. 

What  means,  if  any,  did  you  take  to  search  for  him? 

We  advertised  in  the  papers  and  did  everything  we  could  think  of.  My  uncl< 
employed  a  detective.  You  see  I  had  always  lived  with  this  uncle,  as  my  fathe 
and  mother  were  dead.  My  uncle  came  to  America  just  before  I  did.  Yes;  I  live*, 
at  my  uncle's  house  in  the  old  country  with  Mr.  Thomas  as  his  wife.  They  caru< 
to  America,  and  Mr.  Thomas  and  I  then  went  to  Scotland,  and  from  there  came  righ 
to  New  \'ork  and  took  up  our  residence  with  them  as  we  had  before  that. 

Can  you  tell  what  papers  the  disappearance  of  Mr.  Thouias  were  advertised  in? 
Xo;  I  don 't  remein  l>er.     I  did  not  have  anything  to  <\o  \\W\v  fttaX,  *a&  mx  \uivf\fe  \**J 
that  into  his  own  hand*. 
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What  property  did  your  husband,  Mr.  Coburn,  leave  at  the  time  of  his  death? 

Nothing  at  all.  He  was  a  workingman,  and  had  no  property,  either  real  or  per- 
sonal, outside  of  his  apparel  and  household  goods. 

You  made  your  application  for  pension  in  March,  1892;  what  property  did  you 
own  then  or  that  vou  have  owned  since  that  time? 

1  never  owned  any  and  have  never  owned  any.  I  have  worked  for  my  living  ever 
ginct1  niv  husband  died.  1  have  never  had  anv  nionev  invested  in  any  wav,  and 
have  none  at  this  time.  I  am  dependent  entirely  upon  my  own  daily  labor  for  my 
support. 

Richard  M.  Cahill  appeared  as  a  witness  before  a  special  examiner 
in  18^9.     Among  other  things  the  witness  said: 

I  arrived  in  New  York  from  England  in  1865.  I  knew  the  claimant,  Mary  Thomas. 
It  waif  a  matter  of  family  knowledge  that  her  husband,  Edgar  Thomas,  disappeared 
while  she  lived  in  Brooklyn,  before  we  came  here,  and  was  never  heard  from.  From 
the  time  I  came  to  America  we  never  saw  nor  heard  of  Thomas,  and  we  never  had 
any  doubt  of  the  fact  that  he  had  disappeared  and  was  never  heard  of  after  that. 

Sarah  A.  Hinchcliff,  in  1899,  deposed  before  a  special  examiner  as 

follows: 

Iain  the  first  cousin  of  Mary  Coburn.  We  came  from  England.  I  can  not  say 
whether  I  or  she  came  here  first.  My  mother  was  a  Hoolev.  She  married  Martin 
Cahill.    He  is  dead. 

Claimant  lived  with  us  a  while.  She  was  considered  a  single  woman.  The  first  I 
knew  of  her  living  with  any  man  was  with  Edgar  Thomas,  and  it  was  always  under- 
stood they  were  married.  I  never  saw — do  not  know  where  they  lived,  but  it  was 
in  Brooklyn,  N.  Y.  It  seems  to  me  thev  lived  with  John  Hoolv  for  a  time,  but  I 
will  not  be  sure.  All  I  know  about  Edgar  Thomas  is  that  he  went  out  one  night  and 
he  never  came  back;  this  was  at  least  twenty  years  ago.  1  always  understood  that 
they  lived  together  happily,  and  I  never  heard  any  reason  assigned  why  he  should 
lave  her.  I  do  not  know  whether  she  had  any  children  bv  Thomas  or  not.  I  am 
folly  satisfied  that  she  never  was  married  until  she  married  Edgar  Thomas.  I  never 
heard  it  said  that  he  was  heard  of  after  he  left  home.  She  later  went  to  Chicago, 
HI.,  and,  as  far  as  I  know?,  she  never  married  again  until  she  married  a  man  named 
Coburn. 

Michael  J.  Cahill  testified  that  he  knew  of  the  claimant  in  Brooklyn, 
X.  Y.,  as  early  as  the  year  1858,  and  that  she  was  then  known  as  Mrs. 
Thomas — as  widow. 

William  A.  Cahill  testified  by  affidavit  in  March,  1896,  that  he  had 
known  the  claimant  and  her  family  for  upward  of  twenty -five  years, 
and  that  when  he  first  knew  her  in  Brooklyn,  N.  Y.,  she  was  known 
&  Mrs.  Marv  Thomas,  the  widow  of  Edgar  Thomas. 

Several  witnesses  have  testified  that  they  were  acquainted  with  the 
claimant  from  the  time  she  went  to  Chicago  in  1880,  and  that  she  has 
always  been  regarded  as  a  woman  of  good  moral  character. 

If  the  man  Edgar  Thomas  was  not  the  husband  of  the  claimant,  then 
for  relations  with  him  could  not  in  any  way  affect  her  pen&km&blfe 
status.     Assuming,  however,  that  they  sustained  the  marital  Yfe\wX\o\u 
it  appears  with  moral  and  reasonable  certainty  that  he  disappeared. 
without  any  cause  disclosed  by  the  record,  and  that  no  inteUigcnce  yjvu 
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ever  had  of  his  existence  for  more  than  seven  years  prior  to  the  mar- 
riage of  the  claimant  to  the  soldier  in  1883. 

The  act  of  March  13,  1896,  provides  that  in  claims  for  pension, 
where  the  continued  and  unexplained  absence  of  an  enlisted  man  or 
officer  from  his  home  and  family  for  a  period  of  seven  years  has  been 
shown,  during  which  period  no  intelligence  of  his  existence  shall  have 
been  received,  such  facts  shall  be  accepted  as  sufficient  proof  of  death. 
By  the  literal  terms  of  the  act  its  provisions  refer  only  to  cases  in 
which  it  becomes  necessary  to  prove  the  death  of  an  enlisted  man  or 
officer.  Thomas,  the  person  whose  death  is  alleged  in  this  case,  does 
not  appear  to  have  been  an  enlisted  man  or  officer.  But  the  facts 
enumerated  in  the  statute  above  mentioned  are  sufficient  under  the 
common  law  to  raise  the  presumption  of  death  in  any  case.  The  dis- 
tinction between  the  statutory  provision  and  the  common-law  rule 
scarcely  amounts  to  a  practical  difference.  The  facts  which  under  the 
common  law  would  warrant  a  presumption  of  death  are,  under  the 
above-mentioned  statute,  regarded  as  sufficient  proof  of  the  same. 

The  common-law  doctrine  relative  to  the  presumption  of  death  is 
applied  in  the  case  of  Davie  i\  Briggs  (1)7  IT.  S.,  628),  wherein  it  is  held: 

The  general  rule  undoubtedly  is  that  a  person  shown  not  to  have  been  heard  of 
for  seven  years  by  those  (if  any)  who,  if  he  had  been  alive,  would  naturally  have 
heard  of  him,  is  presumed  to  be  dead,  unless  the  circumstances  of  the  case  are  pucb 
as  to  account  for  his  not  being  heard  of  without  assuming  his  death. 

Under  the  provisions  of  the  act  of  August  7,  1882,  such  marriages 
as  are  involved  in  this  case — 

shall  l>e  proven  in  pension  eases  to  be  legal  marriages  according  to  the  law  of  the 
place  where  the  parties  resided  at  the  time  of  marriage  or  at  the  time  when  the  right 
to  pension  accrued. 

The  claimant  in  this  case  resided  in  the  State  of  Illinois  at  the  time 
of  her  second  marriage  and  also  at  the  time  when  her  right  to  pensiot 
(if  any)  accrued.  In  the  case  of  Schmisseur  v.  Beatrie  (147  111.,  210 
the  doctrine  involved  in  this  case  is  announced  as  follows: 

1.  A  second  marriage  is  void  when  either  of  the  parties  to  it  has  a  husband  or  wil 
by  a  former  marriage  who  has  never  lieen  divorced  and  is  still  living. 

2.  Where  a  marriage  has  once  been  solemnized  according  to  the  forms  of  law  ever 
presumption  will  be  indulged  in  favor  of  its  validity.  This  presumption  is  so  stroll 
that  a  former  husband  or  wife  will  lie  presumed  to  be  dead  after  an  absence  of  le: 
than  seven  years.  The  ordinary  presumption  in  favor  of  the  continuance  of  hums 
life  is  made  to  give  way  to  the  presumption  in  favor  of  the  innocence  of  a  secon 
marriage. 

The  absence  of  Thomas,  the  first  husband,  is  fairly*  shown  to  ha\ 

been  continuous  and  unexplained  for  at  least  twice  the  period  of  seve 

years  prior  to  the  time  when  the  claimant  entered  upon  her  secon 

marital  rotation.     So  intelligence  of  Yi\s  ex'xstewefc  ^*>tcv*>  yot  to  hav 

been  received.     In  view  of  these  facts  vuu\  \u  Vtae  \\^\\t  eft  NJa^^Vvw 
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pies  hereinbefore  announced,  I  am  led  to  the  conclusion  that  the 
claimant  may  and  should  be  regarded  as  the  widow  of  the  soldier. 

Action  reversed,  with  instructions  that  the  same  be  readjudicated  in 
accordance  with  this  opinion. 

Herewith  are  returned  the  papers  in  the  case. 


ATTORNEYS— FEE— ACCRUED  PENSION  ACT  MARCH  «,  1895— PAYMENT. 

John  C.  Hobson,  deceased  (claimant). 
S.  W.  Dauoherty  So  Co.  (attorneys). 

An  agent  or  attorney  rendering  services  in  proceedings  under  the  act  of  March  2, 
1895,  in  behalf  of  a  person  entitled  under  its  provisions  to  the  accrued  pension 
on  a  certificate  of  pension  of  a  deceased  pensioner,  must  look  to  the  person 
by  whom  he  is  employed  for  payment  for  his  services.  Case  of  George  Aab 
(9  P.  D.,  377)  is  overruled. 

Arndunt  Secretory  F.  L.  Campbell  to  the   Cammismoner  of  Pen**on$, 

August  8,  1900. 

S.  W.  Daugherty  <&  Co.,  of  Columbus,  Ind.,  entered  an  appeal,  De- 
cember 15,  1898,  from  the  action  of  your  Bureau  denying  them  a  fee 
for  services  rendered  Mary  A.  Hobson  in  the  matter  of  her  application 
for  payment  to  her  of  the  accrued  pension  of  her  deceased  husband, 
•John  C.  Hobson,  who  served  during  the  war  of  the  rebellion  in  Com- 
pany 1^  Fourth  Indiana  Volunteer  Cavalry. 

At  the  time  of  his  death  her  husband  was  a  pensioner  (certificate 
So.  337213)  at  the  rate  of  $17  per  month.  He  died  May  22,  185)7. 
In  behalf  of  Mrs.  Hobson  appellants  filed  a  declaration  for  widow's 
pension  under  the  general  law,  and  also  a  declaration  under  the  act  of 
June  27,  1890.     On  evidence  filed  bv  them  the  widow's  claim  under 

I  the  general  law  was  allowed,  and  for  their  services  in  the  prosecution 
of  such  claim  they  were  certified  a  fee  of  $ 25. 
The  widow's  application  under  the  act  of  March  2,  lsi);>  (28  Stat., 
&W).  for  payment  to  her  of  the  accrued  pension  of  her  deceased  hus- 
band was  filed  August  23,  1808.  Said  application  contains  a  power  of 
attorney  from  the  widow  in  favor  of  appellants.  On  October  S.  1S<)8, 
accrued  pension  certificate  and  order  issued  for  payment  to  her  of  the 
*rrued  pension. 
The  ground  assigned  by  your  Bureau  for  denying  a  fee  to  the  appcl- 

Ibnts  for  their  services  in  the  prosecution  of  the  application  for  pay- 
ment of  accrued  pension  is  that  they  performed  no  material  service  in 
toe  premises.     Such  ground  is  untenable,  since  they  rendered  a\\  sv^x- 
I  ice  necessary  to  secure  payment  of  the  accrued  pension.     Tk  <\vu^- 
I  ton  arise*  whether  your  Bureau  had  anything  whatever  to  do  roVaWxe 
to  the  matter  of  compensation  for  services  in  prosecuting  sueYi  ap\>Yv 
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cation.     In  other  words,  whether  such  compensation  is  not  a  matte 
solely  between  the  applicant  for  the  accrued  pension  and  her  attorneys 

Unless  by  a  law  of  Congress  your  Bureau  is  charged  with  some  dut; 
in  such  matter  it  has  none  to  perform  therein.  Neither  the  act  o 
March  2,  1895,  sujrra,  under  which  this  application  for  the  paymen 
of  accrued  pension  arises,  nor  any  other  law  of  Congress,  unless  it  h 
sections  3  and  4  of  the  act  of  July  4,  1884  (23  Stat.,  98),  contains  air 
provision  relative  to  the  compensation  of  an  agent  or  attorney  fo 
services  rendered  in  securing  payment  of  such  pension.  The  questioi 
whether  those  sections  of  the  act  of  July  4,  1884,  make  provision  fo 
and  control  the  allowance  and  payment  of  a  fee  in  such  case  depend 
upon  whether  such  application  is  "a  claim  for  pension"  within  thi 
meaning  of  said  sections. 

In  the  matter  of  the  application  for  payment  of  the  accrued  pensioi 
of  George  Aab  (9  P.  D.,  377),  the  Department  held,  in  effect,  that  pro 
ceedings  for  securing  such  payment  under  the  act  of  March  2,  1895 
constituted  a  claim  for  pension  within  the  meaning  of  sections  3  and 
of  the  act  of  July  4,  1884. 

In  the  later  case,  however,  of  Margaret  E.  Davis  (10  P.  D.,  403 
being  an  application  by  the  deserted  wife  of  a  pensioner  for  paymci 
to  her,  under  the  act  of  March  3,  1899  (30  Stat.,  1379),  of  one-half  c 
the  pension  accruing  to  her  husband,  the  Department  held,  generally 
that  the  words  "claim  for  pension,"  as  used  in  sections  3  and  4  of  tl 
act  of  July  4,  1884,  refer  to  the  assertion  of  a  right  to  have  a  pensic 
allowed  to  the  claimant  in  his  or  her  own  right,  under  some  law  < 
Congress  granting  a  pension,  and,  specifically,  that— 

the  amount  and  method  of  making  payment  of  the  compensation  of  agents 
attorneys  for  services  in  prosecuting  an  application  for  the  divided  payment  of  a  pe 
sion,  under  the  act  of  March  3,  1899,  are  not  controlled  by  sections  3  and  4  of  tl 
act  of  July  4,  1884,  and  are  matters  of  agreement  and  adjustment  between  the  parti* 
over  which,  in  the  absence  of  abuse  or  misconduct  on  the  part  of  the  agent  or  atU 
ney  justifying  disbarment,  the  Commissioner  of  Pensions  has  no  authority. 

The  case  just  cited  and  quoted  from  is  similar  to  the  one  at  bar 
all  essential  particulars,  and  the  decision  in  the  former  is  therefore  < 
controlling  authority  in  the  latter. 

The  act  of  March  2,  1895,  like  the  act  of  March  3,  1899,  does  n 
make  a  grant  of  pension.  In  its  application  to  such  case  as  is  he 
presented  the  former  act  relates  exclusively  to  payment  of  the  pensk 
elsewhere  granted  and  has  nothing  to  do  with  the  prosecution  of  tl 
"claim  for  pension/'  which  claim  was  adjudicated  and  allowed  yea 
ago  and  payment  of  the  pension  was  being  made  from  time  to  time 
the  pensioner  thereunder. 

An  entirely  different  case  would  be  presented  under  the  act  in  quo 
tion  where  a  person  "entitled  to  a  pension"  dies  "Ya&xYn^wtv  w^\X\t 
tlon  therefor  pending"  and  the  person  eniii\eA  xo  ^xyc^tvV  oi 
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accrued  pension  prosecutes  the  pending  application  to  completion.    In 
such  ca.se  the  person  so   entitled  would  stand  in  the  place  of  the 
deceased  applicant  for  pension  and  might  do  anjthing  in  the  prosecu- 
tion of  the  claim  for  pension  which  such  applicant  could  have  done, 
including,  of  course,  the  due  employment  of  an  agent  or  attorney 
therein,  the  amount  and  method  of  payment  of  whose  fee  would  be 
controlled  by  said  sections  3  and  4  of  the  act  of  July  4,  1884.     Such 
case  would  involve  the  establishment  of  the  claim  for  right  to  pension 
under  the  grant  thereof  and  not  merely  the  right  to  the  pension  money 
of  a  deceased  pensioner  which  was  left  unpaid  at  his  death,  as  in  the 
case  at  bar.     In  the  latter  case  the  application  for  payment  is  not  a 
'claim  for  pension"  within  the  meaning  of  said  sections  3  and  4  of 
the  act  of  July  4,  1884,  and  the  matter  of  compensation  for  services 
in  the  prosecution  thereof  is  not  within  the  jurisdiction  of  your  Bureau, 
but  is  a  matter  for  the  independent  action  of  the  parties  to  the  contract 
for  such  services.     In  the  fonner  case,  on  the  other  hand,  for  reasons 
indicated,  the  fee,  if  any,  and  the  manner  of  its  payment  would  be 
controlled  by  said  sections  3  and  4  of  the  act  of  July  4,  1884. 
I       The  refusal  of  your  Bureau  to  certify  a  fee  in  this  case  is  affirmed, 
in  accordance  with  the  views  herein  expressed;  and  the  said  decision 
in  the  case  of  George  Aab  is  overruled   in  so  far  as  it  conflicts  with 
such  views.     Herewith  are  returned  the  papers  in  the  case. 


INCREASE-THIRD  GRABE— EVIDENCE— DISABILITY. 

Calvin  A.  Hutchinson. 

The  objective  conditions — due  to  rheumatism  and  disease  of  heart,  and  the  sequelae 
thereof — described  in  the  certificate  of  the  medical  examination  held  August  2, 
1899,  in  pursuance  of  the  claim  for  increase  filed  January  28  1899,  show — in  the 
judgment  of  the  Department — the  existence  at  that  time  of  a  degree  of  disability 
fully  equivalent  to  the  loss  of  a  hand  or  foot,  for  purposes  of  manual  labor;  and 
it  is,  therefore, 

Held:  That  the  allowance  of  the  third-grade  rate  from  the  date  of  the  certificate  of 
the  said  medical  examination  was,  and  is,  fully  warranted. 

Amdant  Secretory  F,  L.  Campbell  to  the  Ctmimhnonw  of  Pmxums, 

Aug  u*t  10,  1900. 

The  papers  in  the  case  of  Calvin  A.  Hutchinson,  late  captain  Com- 
pany D,  Fourth  West  Virginia  Cavalry,  which  were  recently  trans- 
mitted to  the  Department  for   consideration   in   connection  with  an 
appeal — entered  Juty  7,  1900,  from  the  rejection  by  the  Bureau  of  ihfc 
appellant's  claim  for  increa.se  filed  January  28,  1899 — are  YeA\\aY\&fc<i 
herewith  for  the  readjudication  and  allowance  of  the  said  c\a\\n  iot 
increase,  in  accordance  with  the  views  hereinafter  set  forth. 
The  appellant,  who  is  now  pensioned  at   $20  per  niontYi  ^totaX  ot 
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rank)  for  rheumatism  and  resulting  disease  of  heart,  alleged  in  his 
aforesaid  claim  for  increase  that  he  had  become  unable  to,  and,  as  a 
matter  of  fact,  did  not  perform  any  kind  of  manual  labor. 

The  claim  was  rejected  June  16,  1900,  on  the  ground  that  the  exist- 
ing rate  in  the  case  was  fully  commensurate  with  the  degree  of  disa- 
bility manifested  at  the  most  recent  medical  examination  held  in  the 
case. 

The  following  statement,  upon  which  the  claimant  based  his  claim 
for  increase,  was  made  to  the  board  of  surgeons  by  which  he  was  last 
examined: 

Have  general  rheumatism;  worse  in  ankle  joints  and  the  shoulders;  worse  in  left 
side.  Suffer  constant  pain  and  always  lame.  Joints  of  feet  and  ankles  are  stiff- 
Have  serious  trouble  with  heart;  worse  when  I  lie  down.  Can't  sleep  good.  Had 
to  give  up  my  position  as  miller  a  year  ago  because  of  my  disabilities.  Am  now 
unable  to  do  any  manual  labor. 

The  following  objective  conditions,  as  described  in  the  certificate  of 
that  examination,  were  found: 

Pulse  rate,  70,  88,  126;  respiration,  22,  22,  36;  temperature,  99;  height,  5  feet  11 
inches;  actual  weight,  160  pounds;  age,  62  years. 

Body  is  emaciated.  Muscles  are  soft  and  flaccid.  Skin  is  pale  and  relaxed. 
Tongue  generally  red  and  fissured. 

Rheumatism.  The  muscles  of  the  shoulders  and  arms,  including  wrists  and  hands, 
are  all  sore  and  tender.  There  is  considerable  soreness  of  muscles  of  both  hip  joints. 
The  knee  joints  are  very  sensitive  to  the  touch,  but  there  is  no  swelling  of  these 
joints.  There  is  soreness  of  the  muscles  of  legs.  Very  tender  to  touch.  The  ankle 
joints  and  all  of  the  joints  of  the  feet  are  sore,  tender  on  pressure,  and  stiff.  Motion 
of  left  ankle  destroyed.  Motion  of  other  joints  of  left  foot,  and  of  right  ankle  and 
foot,  one  half  destroyed.  The  rheumatic  trouble  affects  the  left  side  of  bodv  much 
more  than  right.  Measure  of  thighs,  knees,  and  legs  shows  a  difference  in  size  of  1J 
inches  in  left  thigh,  1 J  inches  at  knee;  calf,  1J  inches;  and  at  ankle  J  inch  smaller  than 
right.  Motion  of  shoulders  and  elbows  is  impaired,  J  in  left,  J  in  right.  Applicant 
is  very  lame  in  walking;  has  a  shuffling  gait  on  account  of  stiffness  of  ankles.  For 
rheumatism,  eighteen-eighteenth**. 

Disease  of  heart.  Apex  beat  is  in  fifth  interspace  and  on  mammary  line.  Evident 
to  inspection  and  palpitation.  Area  of  cardiac  dullness  is  increased  transversely, 
extending  to  mammary  line.  The  rhythm  is  irregular,  and  force  is  increased.  First 
sound  is  feeble;  second  is  sharp  and  accenuated.  No  murmurs.  No  oedema  or  cyan- 
osis. Great  dyspmcaon  exertion.  There  is  dilatation  with  hypertrophy.  For  dis- 
ease of  heart,  twelve-eighteenths. 

There  is  no  nervous  prostration,  except  the  weakness  caused  by  disease  of  heart. 
This  claimant  is  so  disabled  from  above  disabilities  as  to  be  incapacitated  for  the  per- 
formance of  mauual  labor  and  is  entitled  to  $30  a  month.  There  are  no  evidences  of 
vicious  habts. 

It  is  contended,  in  effect,  in  the  pending  appeal  that  inasmuch  as 
the  degree  of  disability  due  to  said  pensioned  causes  has  materially 
increased  since  the  soldiers  name  was  originally  placed  upon  the  pen- 
sion rolls — at  the  present  rate  in  the  case  (total  of  rank) — he  is,  con- 
sequently, entitled  to  a  higher  rate  of  pension. 
An  the  evidence  upon  which  the  cause  ^as  made,  special  has  some 
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bearing  upon  the  question  now  under  consideration,  the  same  is  herein 
set  out  in  full,  and  is  as  follows: 

We,  the  undersigned,  citizens  of  Spencer,  Owen  County,  Ind.,  beg  leave  to  state  that 
we  are  well  acquainted  with  Calvin  A.  Hutchinson,  late  captain  of  Company  D, 
Fourth  West  Virginia  Cavalry,  and  have  "been  for  many  years;  and  for  some  years 
he  has  been  in  such  poor  health,  from  rheumatism  and  other  disabilities,  as  to  be 
unable  to  perform  manual  labor;  that  he  is  now  blind  in  one  eye  and  is  fast  becom- 
ing blind  in  the  other  from  the  same  cause — cataract;  that  he  is  in  indigent  circum 
stances  and,  being  unable  to  work,  has  no  income  outside  of  his  pension.  He  is 
now  63  years  old  and  has  never  received  an  increase  of  j)ension  since  his  first  allow- 
ance. We  therefore  most  respectfully  ask  that  his  case  now  before  you,  docket 
63580,  be  made  special  and  acted  on  as  soon  as  possible. 

Most  respectfully, 

George  W.  Edwards. 

William  H.  Gallop. 

In  a  letter  now  on  file  in  the  case  the  appellant  makes  the  following 
statement  relative  to  his  military  service: 

I  was  born  and  raised  in  Shenandoah  County,  Va.  When  Fort  Sumter  was  fired 
upon  I  was  run  out  of  the  South  for  my  Union  sentiments.  I  enlisted  in  Company 
K,  Eighteenth  Ohio,  April  23,  1861,  three  months'  call  for  75,000  men;  was  mus- 
tered out  August  28,  1861,  having  served  four  months  and  five  days  as  first  sergeant. 

On  the  2d  day  of  October,  1861,  I  enlisted  in  the  Fifty-second  Illinois,  was  trans- 
ferred to  the  regimental  band,  and  was  mustered  out  by  act  of  Congress  July  17, 
1862,  at  Corinth,  Miss. ;  reenlisted  in  Fourth  West  Virginia  Cavalry,  and  was  com- 
missioned as  captain  of  Company  D,  and  served  as  such  until  expiration  of  term  of 
enlistment. 

I  have  three  honorable  discharges. 

The  contention  of  this  appellant  that  he  is  wholly  incapacitated  for 
the  performance  of  manual  labor  appears  to  be  fully  sustained  by  the 
facts  presented  in  the  case;  but  it  is  also  shown  that  factors  other  than 
those  accepted  as  of  service  origin  are  partly  responsible  for  the 
degree  of  disability  shown  to  exist.  It  is  shown  that  he  is  62  years 
of  age,  and,  according  to  the  testimony  of  Messrs.  E.  Edwards  and 
Gallop,  as  hereinbefore  set  forth,  that  he  is  blind  in  one  eye  and 
rapidly  losing  the  sight  of  the  other.  It  is  believed,  however,  that 
even  were  the  appellant  a  much  younger  man  and  had  good  eyesight 
that  the  condition  of  his  heart  alone  would  prevent  his  performing 
much,  if  any,  effectual  manual  labor.  It  is  shown  that  upon  exercise 
his  pulse  rate  is  nearly  double,  and  that  the  number  of  his  respirations 
L*  more  than  double,  that  of  normal;  that  the  said  viscus  is  both  hyper- 
trophied  and  dilated;  that  its  rh\Tthni  is  irregular,  and  force  increased; 
that  its  first  sound  is  feeble,  and  the  second  accentuated;  that  there  is 
great  dyspnoea  on  exertion,  and  that  his  whole  economy  is  affected  to 
such  a  degree  by  the  weakness  of  his  heart  as  to  lead  him  to  believe 
he  is  also  suffering  from  "  nervous  prostration"  (neurasthenia). 

In  addition  to  the  disabling  effects  of  the  aforesaid  heart  iesvow,  \t 
is  shown  that  the  appellant  is  disabled  to  a  very  considerable  exlevAAyj 
chronic  rheumatism.     While  it  is  true  that  some  of  the  sy\\Ypto\ns> 
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thereof  described  in  the  certificate  of  the  recent  medical  examination 
made  of  the  appellant,  namely,  pain,  soreness,  and  impairment  of 
motion  in  the  various  muscles,  tendons,  and  joints,  are  principally 
subjective,  it  is,  nevertheless,  a  well-known  fact  that  pain  and  stiffness 
are  among  the  most  prominent  and  characteristic  symptoms  of  chronic 
rheumatism.  It  is  also  shown — objectively — that  motion  in  the  appel- 
lant's left  ankle  is  entirely  lost;  that  motion  in  the  other  joints  of  his 
left  foot  and  in  his  right  ankle  and  foot  is  one-half  destroyed;  that 
there  is  considerable  impairment  of  motion  in  both  shoulder  and  both 
elbow  joints;  that  the  left  side  is  much  more  affected  than  the  right  by 
rheumatism — there  being  a  difference  in  the  measurements  of  the  two 
sides  of  from  one-half  inch  to  1£  inches — and,  finally,  as  a  result  of 
said  disease,  that  the  appellant  "is  very  lame  in  walking,  and  has  a 
shuffling  gait  on  account  of  stiffness  of  ankles." 

As  hereinbefore  indicated,  this  soldier  was  among  the  first  to  respond 
to  his  country's  call  at  the  commencement  of  the  war  of  the  rebellion; 
enlisted  in  three  different  organizations,  from  each  of  which  he  received 
an  honorable  discharge;  arose  from  the  ranks  to  the  command  of  his 
company;  rendered  the  Government  three  years  of  honorable  service, 
and  finalty  contracted  a  disease  while  in  the  service  and  line  of  duty 
from  which  he  has  suffered  ever  since,  which  disease  is  not  onlv  a 
source  of  inconvenience  and  inability  to  earn  a  support  by  manual 
labor  as  well,  but  also  causes  much  pain  and  distress  at  times,  and  being 
through  its  sequela;  a  constant  menace  to  his  life.  Besides  which, 
as  also  hereinbefore  stated,  he  is  getting  old,  is  rapidly  approach- 
ing total  blindness,  and  has  no  other  means  of  support  than  his  pen- 
sion. It  is  in  such  cases  as  this  that  the  Department  does  not  feel  like 
drawing  such  hard  and  fast  lines  as  would  resolve  what  doubt  may 
exist  in  the  premises  against  the  claimant. 

While  it  is  not  believed  that  this  appellant  is  wholly  incapacitated 
for  the  performance  of  manual  labor  by  reason  of  the  degree  of  disa- 
bility due  to  the  aforesaid  pensioned  causes  alone,  it  is,  however,  the 
judgment  of  the  Department  that  the  degree  of  disability  manifested 
at  the  medical  examination  held  August  2,  1899,  in  pursuance  of  the 
claim  for  increase  filed  January  28,  1899,  was  fully  equivalent  to  the 
loss  of  a  hand  or  foot  for  purposes  of  manual  labor,  and  it  is  there- 
fore held  that  the  allowance  of  the  third-grade  rate  from  the  date  of 
the  certificate  of  the  said  medical  examination  was  and  is  fully  war- 
ranted. 

The  action  appealed  from  is  hereby  reversed  and  set  aside,  and  inas- 
much as  the  case  has  been  made  special  it  is  desired  that  the  action 
herein  indicated  shall  be  taken  at  as  early  a  date  as  practicable. 


DECISIONS    RELATING   TO   PENSIONS.  55 

LINE  OF  DUTY— ON  A  PASS  TO  HUNT. 

Minor  of  James  S.  Marsteller. 

The  officer,  father  of  this  minor,  having  been  killed  by  the  accidental  discharge  of 
hig  gun  while  hunting  by  permission  of  the  commanding  officer  of  the  post,  not 
the  consequence  of  any  willful  neglect  or  improper  conduct  on  his  part,  his  death 
is  considered  to  have  occurred  in  the  line  of  duty,  the  commander  of  said  post 
reporting  that  said  officer  at  the  time  he  was  killed  was  considered  on  detached 
service.     (  See  case  of  Margaret  M.  Hoffman,  9  P.  D.,  277. ) 

Amztant  Secretary  F.  L.  Campbell^  to  the  Com  mi&x  toner  of  PrnvifrH* 

August  11,  1900. 

Mary  Caroline  Ord,  as  guardian  of  Elise  Marsteller,  minor  child  of 
Janies  S.  Marsteller,  late  first  lieutenant  Company  B,  Twenty-fourth 
United  States  Infantry,  filed  an  application  for  pension  under  the 
general  law  April  10,  1899,  alleging  the  death  of  the  soldier  October 
T,  1884,  in  service  and  line  of  duty,  from  accidental  gunshot  wound, 
and  the  death  of  his  widow  January  25,  1892. 

The  claim  was  rejected  July  18,  1900,  on  the  ground  that  soldier's 
death  did  not  occur  in  line  of  duty,  and  from  this  action  appeal  has 
been  entered  July  31,  1900,  assigning  the  same  as  error,  and  citing  the 
decision  in  the  case  of  Margaret  M.  Hoffman  (9  P.  D.,  227),  in  support 
of  the  contention  that  soldier's  death  was  in  line  of  dutv. 

These  proceedings,  as  regards  the  basis  of  rejection  and  appeal,  are 
a  repetition  of  those  had  in  the  claim  of  the  widow  during  her  lifetime. 
She  filed  a  claim  February  17,  1885,  shortly  after  the  soldier's  death. 
The  rejection  of  that  claim  January  28, 1886,  was  affirmed  upon  appeal 
by  a  decision  rendered  November  28,  1888.  Upon  a  motion  for  recon- 
sideration, a  like  decision  overruling  such  motion  was  rendered  Jan- 
nary  24,  1893.  This  last  decision  embodied  (in  quotation)  the  first,  and 
likewise  contained  a  full  statement  of  all  material  evidence  from  the 
records  bearing  on  the  soldiers  service,  the  manner  of  his  death,  the 
proceedings  in  connection  therewith,  and  a  report  of  the  commanding 
officer  as  to  the  status  of  said  soldier  as  it  was  regarded  at  the  time  of 
death.  For  the  purposes  of  revision  this  last  decision  is  nere  set  out 
in  full: 

The  Commissioner  of  Pensions. 

Sir:  Herewith  are  returned  the  papers  which  accompanied  your  report  on  Novem- 
ber 15,  1892,  upon  the  motion  to  reconsider  the  former  decision  of  this  Department, 
in  which  the  action  of  vour  Bureau  was  affirmed. 

a* 

Lieut.  James  Marsteller  served  in  the  Twentv-fourth  United  States  Infantrv,  and 
was  killed  October  7,  1884,  by  the  accidental  discharge  of  his  gun  while  hunting. 

The  claimant  filed  a  declaration  for  pension  as  widow  February  17,  1885,  but  the 
claim  was  rejected  by  direction  of  the  then  Commissioner,  who  held  "that  soldier 
wae  not  in  line  of  duty  when  fatal  cause  of  death  was  incurred.    The  soY&uit  \\v\a  m 
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the  exercise  of  a  privilege  and  not  engaged  in  the  performance  of  a  duty  incident  to 
his  service.     He  was  hunting  for  his  own  amusement  and  hence  at  his  own  risk." 

An  appeal  was  taken  October  6,  1888,  and  on  November  28, 1888,  the  rejection  was 
affirmed  by  a  decision  of  this  Department,  which  closes  with  the  following: 

"  The  only  question  involved  in  this  case  is,  whether  the  soldier  was  killed  in  the 
line  of  duty. 

"  The  facts  found  in  the  evidence  are  substantially  as  follows:  That  the  soldier  had 
permission  from  Maj.  Charles  C.  Rawn,  of  the  Twenty-fourth  Infantry,  commanding 
post  of  Fort  Elliott,  Tex.,  to  hunt,  and  that  while  out  hunting  he  was  killed  October 
7,  1884,  by  an  accidental  discharge  of  his  gun  about  2  miles  east  of  said  fort. 

"It  is  not  alleged  that  the  hunting  in  which  the  soldier  was  engaged  at  the  time 
he  was  killed  was  necessary  to  provide  for  himself  or  his  command.  The  purpose 
for  which  he  was  absent  is  not  shown,  but,  on  the  other  hand,  it  would  appear  that 
the  hunting  was  for  the  soldier's  own  amusement  and  pleasure. 

"In  the  case  of  William  M.  Ammerman  (vol.  1,  Pension  Decisions,  p.  5),  it  is 
held:  'The  cause  of  disability  or  of  death  giving  title  to  a  pension  must  in  some 
measure  pertain  to  and  have  natural  and  logical  connection  with  the  military  service 
and  line  of  duty  in  said  service.' 

"In  view  of  this  decision  it  must  be  held  that  the  soldier  was  not  in  the  line  of 
duty  when  killed. 

"The  case  of  Fred  W.  Smith,  No.  143089,  page  274,  New  Digest,  and  the  various 
orders  issued  by  the  Adjutant-GeneraFs  Office,  cited  by  the  appellant,  are  not  appli- 
cable to  the  facts  in  this  case. 

"The  action  of  your  office  in  rejecting  the  claim  is  therefore  affirmed." 

The  following  was  transmitted  from  the  War  Department,  under  date  of  March  23, 

1885: 

"James  S.  Marsteller  accepted  commission  as  second  lieutenant,  Twenty-fourth 
Infantry,  February  10,  1875,  and  was  promoted  first  lieutenant  January  7,  1879. 

"He  is  reported  by  Maj.  Charles  C.  Rawn,  Twenty-fourth  Infantry,  commanding 
post  of  Fort  Elliott,  Tex.,  to  have  been  killed  October  7,  1884,  by  an  accidental  dis- 
charge of  his  gun  while  out  hunting  about  2  miles  east  of  Fort  Elliott,  Tex.  Copy 
of  letter  inclosing  copy  of  finding  of  coroner's  jury  herewith. 

"The  records  of  this  office  furnish  no  further  information. 

"C.  W.  Keever, 
"Assistant  Adjutant- General." 


Fort  Elliott,  Tex.,  October  8,  1884. 
To  the  Adjutant-General  U.  S.  Armv,  Washington,  D.  C. 

Sir:  I  have  the  honor  to  report  that  First  Lieut.  J.  S.  Marsteller,  Twenty-fourth 
Infantry,  was  killed  yesterday,  the  7th  instant,  by  an  accidental  discharge  of  his  gun, 
while  out  hunting  about  2  miles  east  of  this  post.  He  has  this  day  been  buried  in 
the  post  cemetery.  The  rendering  of  this  report  has  been  delayed  pending  action 
and  report  of  coroner's  jury  in  the  case,  copy  of  which  is  inclosed  herewith. 

His  widow  takes  possession  of  his  effects. 

Very  respectfully,  your  ol)edient  servant, 

Chas.  C.  Rawn, 

Major,  Twenty-fourth  Infantry,  Commandant  of  Post 
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Mobeetie,  Oct.  the  7  day,  1884. 

We  the  jury  find  that  the  deceased,  Lieut.  J.  L.  Marsteller,  came  to  death  on  the 

7  day  of  Oct.,   1884,  by  an  accidental  discharge  of  his  gun  near  Mr.  Yanhorn's 

pasture  east  of  the  town  of  Mobeetie,  Wheeler  County,  Texas. 

C.  M.  Boynton. 

Henry  Hamburg. 

J.  J.  Joyce. 

L.  B.  Anderson. 

J.  J.  Long. 

J.  R.  Richardson. 

J.  W.  Brewer,  J.  P. 

I,  J.  W.  Brewer,  hereby  certify  the  above  to  be  a  correct  copy  of  coroner's  inquest 

held  over  the  body  of  Lieut.  J.  L.  Marsteller,  in  Fort  Elliott,  on  the  7  day  of  Oct., 

18U. 

J.  W.  Brewer,  J.  P., 

VrecL  No.  1,  Wheeler  Co.,  Texas. 


R.  C.  Newton,  assistant  surgeon,  in  a  letter  dated  March  4, 1885,  stated: 

I  hereby  certify  that  on  the  7th  of  October,  1884,  I  went  hunting  with  the  late 
First  Lieut.  J.  S.  Marsteller,  Twenty-fourth  United  States  Infantry.  That  we  had 
both  previously  obtained  permission  from  the  post  commander,  Maj.  C.  C.  Rawn, 
Twenty-fourth  United  States  Infantry.  That  no  ardent  spirits  had  to  the  best  of  my 
knowledge  been  drunk  by  either  one  of  us  on  the  day  referred  to.  That  Lieutenant 
Marsteller  was  not  under  the  influence  of  liquor  nor  any  drug  whatever,  and  that  his 
death  was  caused  by  an  entirely  unforeseen  accident,  for  which  neither  of  us  were  to 
blame,  and  that  in  my  opinion  Lieutenant  Marsteller' s  death  overtook  him  while  on 
duty  as  prescribed  by  the  regulations  and  orders  governing  the  Army. 

R.  C.  Newton, 
Assistant  Surgeon,  United  States  Army. 

Under  date  of  June  9, 1886,  the  Assistant  Adjutant-General  transmitted  the  follow- 
ing letter: 

Fort  Elliott,  Tex.,  May  81,  1885. 

Respectfully  returned. 

The  custom  at  this  post  is  to  send  out  hunting  parties  to  hunt  for  the  command, 
as  in  every  instance  some  part  of  the  garrison,  or  all  of  it  according  to  the  success  of 
the  hunt,  are  benefited  by  a  distribution  of  the  game.  All  parties  have  been  con- 
sidered as  on  detached  service.  Lieutenant  Marsteller  at  the  time  he  was  killed  was 
considered  on  detached  service,  although  there  was  none  other  than  a  verbal  order 

from  myself  for  said  service. 

Chas.  C.  Rawn, 

Major,  Twenty-fourth  Infantry,  Commanding. 

The  rejection  was  affirmed  on  the  ground  as  stated  in  said  opinion  1 1  tliat  it  is  not 
alleged  that  the  hunting  in  which  the  soldier  was  engaged  at  the  time  he  was  killed 
was  necessary  to  provide  for  himself  or  his  command.  The  purpose  for  which  he 
was  absent  is  not  shown,  but,  on  the  other  hand,  it  would  appear  that  the  hunting 
was  for  the  soldier's  own  amusement  and  pleasure." 

The  case  has  been  carefully  examined,  and  it  appears  to  the  Department  that  the 
officer  at  the  time  of  his  death  must  have  been  engaged  in  hunting  on  his  own 
account,  and  for  pleasure,  as  held  in  the  former  decision.  He  was  an  officer  and  not 
obliged  to  obey  an  order  to  perform  such  a  duty,  which  is  a  strong  circumstance  indi- 
cating that  he  was  not  at  the  time  in  the  line  of  duty.  The  motion  is  overruled  and 
the  former  decision  adhered  to. 

Very  respectfully,  Cyrus  Bvssya*, 

A** i*t ((lit  »S<\myI< ix\) . 
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Since  these  decisions  were  rendered  the  question  involved  has  been 
presented  in  a  somewhat  different  light  in  other  cases,  notably  that  of 
Margaret  M.  Hoffman  (9  P.  D.,  227),  cited  in  the  appeal.  In  that  case 
the  facts  relating  to  the  manner  in  which  the  soldier  was  engaged  at 
the  time  of  his  death,  the  authority  for  being  so  engaged,  and  the 
immediate  cause  of  death  are  very  similar  to  those  recited  in  reference 
to  this  officer.  In  that  case  the  soldier  was  a  principal  musician.  In 
this  a  first  lieutenant.  In  both  cases  the  permission  to  hunt  appears 
to  have  been  verbal  only,  from  the  superior  officer.  In  both  cases  the 
manner  of  death  was  investigated  and  found  to  be  accidental,  without 
fault  or  improper  conduct  on  the  part  of  the  deceased. 

In  these  and  some  other  respects  there  is  much  that  is  parallel  in  the 
two  claims,  and  upon  an  application  of  the  principles  on  which  the  Hoff- 
man case  was  decided  it  would  seem  that  this  minor's  claim  should 
have  been  admitted.  A  different  view  was  taken,  however,  and  the 
rejection  was  in  pursuance  of  instructions  from  the  First  Deputy 
Commissioner  in  the  following  paper: 

Mr.  Dalton,  Chief,  Board  of  Review: 

The  soldier,  accompanied  by  a  fellow-officer,  left  the  post  of  Fort  Elliott,  Tex.,  by 
permission  to  go  out  hunting,  apparently  for  pleasure,  in  October,  1 884,  and  was  killed 
by  the  accidental  discharge  of  the  gun  he  had  borrowed.     This  is  from  the  record. 

His  fellow-officer  and  companion,  Asst.  Surg.  R.  C.  Newton,  certifies  to  the  acci- 
dental killing;  also  that  neither  of  them  had  drunk  ardent  spirits  that  day. 

The  question  presented  is:  Was  the  soldier  in  line  of  duty  when  killed? 

He  left  a  widow  and  one  minor.  The  former  filed  her  claim  for  pension  Februar} 
17,  1885,  and  it  was  rejected  January  28,  1886,  on  the  ground  that  the  soldier  \vfl! 
not  in  line  of  duty  when  killed. 

On  November  28,  1888,  an  appeal  was  taken  to  the  honorable  Secretary  of  th* 
Interior  from  the  action  of  the  Pension  Bureau.  The  Secretary  sustained  the  Bureai 
by  affirming  the  rejection. 

On  January  13,  1892,  a  reconsideration  was  asked  by  the  attorney,  Charles  W 
Tabler,  and  the  Secretary  on  January  24,  1893,  denied  the  motion  by  refusing  \s 
reconsider. 

It  will  be  seen  bv  this  that  the  action  of  rejection  has  been  affirmed  bv  two  Sec-re 
taries  under  different  Administrations. 

The  widow  died  January  25,  1899.  On  April  10,  1899,  the  minor,  then  19  years  c 
age,  filed  her  claim  through  Taber  &  Whitman,  of  this  city. 

The  conditions  surrounding  the  present  claim  are  the  same  as  those  existing  at  th 
time  the  widow's  claim  was  rejected.  The  law  relative  to  line  of  duty  remains  th 
Bame. 

Personally  the  attorney  informs  me  that  the  claim  is  based  upon  the  decision  i 
the  claim  of  Margaret  M.  Hoffman,  widow  of  Oskar  Hoffman,  band,  Twenty-thir 
United  States  Infantry,  original,  No.  625659.     (Vol.  9,  p.  227,  P.  D.) 

I  am  unwilling  to  concede  that  the  two  claims  are  analogous,  and  even  if  the 
were  that  the  decision  in  that  controls  the  adjudication  of  this.  The  soldier,  in  th 
case  before  us,  was  a  commissioned  officer;  a  gun  was  not  a  part  of  his  equipment 
and  it  was  not  essential  that  he  become  efficient  in  its  use,  nor  wTas  it  necessary  t 
provide  fresh  meat  for  the  commissary.     He  was  simply  out  on  a  pleasure  excursion 
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and  assumed  all  the  risks  attendant  thereon.     He  was  no  more  in  line  of  duty  than 
if  killed  in  a  railroad  accident  en  route  to  a  picnic. 

It  has  been  held  on  numerous  occasions  bv  the  Secretary  that  death  while  absent 

from  camp  on  pass  or  by  permit  was  not  in  line  of  duty.     It  is  also  held  that  a  private 

wounded  or  killed  by  the  accidental  discharge  of  a  pistol  in  his  own  hands  was  not 

in  line  of  duty,  for  the  reason  that  a  pistol  is  not  a  part  of  the  equipment  of  a  private 

soldier.    Shall  it  now  be  held  that  this  one  decision  overrules  all  others,  and  reopens 

all  claims,  where  conditions  were  in  any  manner  similar,  disposed  of  by  rejection 

years  ago?    A  claim  rejected  after  all  the  facta  are  presented  should  remain  rejected. 

Every  claim,  when  line  of  duty  is  the  issue,  stands  or  falls  by  itself. 

You  may  reject  on  the  ground  that  the  soldier  was  not  in  line  of  duty  when  killed. 

J.  L.  Davenport, 
First  Deputy  Commissioner. 

It  is  probably  noc  a  matter  of  much  importance,  but  I  fail  to  find  in 
the  record  any  statement  that  the  gun  used  by  this  officer  was  bor- 
rowed. It  was  shown  in  the  case  of  Hoffman  that  when  he  received 
permission  to  hunt  he  was  furnished  with  a  regulation  shotgun  for 
hunting  purposes,  and  other  equipments.  As  far  as  appears  in  the 
evidence  it  mav  have  been  the  same  with  this  officer.  As  for  the 
statement  that  because  this  soldier  was  a  commissioned  officer  a  gun 
was  not  a  part  of  his  equipment,  and  it  was  not  essential  that  he 
become  efficient  in  its  use,  the  same  might  be  stated  of  a  principal 
musician,  as  Hoffman  was;  and  yet  the  official  reports  in  the  latter's 
case,  and  the  decision,  recognized  his  right  to  use  a  gun  in  hunting,  just 
as  any  other  soldier  might  do. 

1  am  unwilling  to  subscribe  to  the  declaration  that  efficiency  in  the 
use  of  a  gun  is  not  essential  to  a  commissioned  officer.  He  is  gener- 
ally supposed  to  be  able  to  train  or  teach  as  well  as  command  private 
soldiers,  and  should  be  himself  well  skilled  in  all  of  their  duties,  even 
to  the  handling  and  firing  of  a  gun.  Besides,  it  is  not  infrequently 
the  case  that  an  officer  might  use  a  gun  in  battle  to  good  effect,  and  in 
emergencies  might  find  proficiency  in  its  use  of  saving  benefit  to  him- 
self and  others.  More  than  this,  it  was  shown  in  the  decision  men- 
tioned that  the  Army  Regulations  provide  for  hunting  by  officers,  and 
require  its  encouragement  among  all  classes  of  soldiers,  partly  to  per- 
fect them  in  the  use  of  firearms  and  partly  to  supply  game  to  the  post 
or  camp. 

It  is  not  understood,  however,  that  this  supplying  of  game  is  on  the 
score  of  it  being  "  necessary  to  provide  fresh  meat  for  the  commissary,-' 
is  the  above  instructions  intimate,  but  rather  for  the  purpose  of  giving 
variety  in  diet.  Moreover,  because  a  degree  of  pleasure  and  excite- 
ment attaches  to  this  hunting  of  game  is  not  believed  to  be  a  good 
reason  for  regarding  the  participant  as  less  free  to  indulge  in  the  pas- 
time or  more  chargeable  with  individual  and  nonofficial  responsibility. 
If,  as  indicated  by  the  statement  of  Major  Kawn,  this  officer  was  con- 
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sidered  as  on  detached  duty,  and  the  expectation  was  that  the  garrison 
would  be  benefited  by  the  distribution  of  game  in  the  event  of  the 
hunt  being  successful,  it  seems  to  me  to  be  a  very  different  situation 
from  that  of  going  to  a  picnic. 

Line  of  duty  being  the  point  to  be  determined,  this  report  of  the 
commanding  officer  goes  very  far  to  settle  the  matter,  because  it  is 
evident  that  in  giving  the  permission  to  hunt  he  not  only  regarded  the 
officers  as  continuing  in  the  status  of  official  duty,  but  could,  under 
paragraph  58  of  the  Army  Regulations,  require  an  official  report  of 
their  acts  and  movements.     Furthermore,  the  situation  of  these  offi- 
cers, in  their  relation  to  the  command  and  the  manner  of  emplo3rment, 
was,  as  already  intimated,  not  dissimilar  to  that  of  Principal  Musician 
Hoffman,  and  the  opinions  of  high  army  officers,  including  the  Sur- 
geon-General, the  Judge-Advocate-General,  the  Adjutant-General,  and 
the  Secretary  of  War,  in  the  latter's  case  would  seem  to  be  as  strong 
in  fixing  the  status  of  this  officer  as  they  were  regarded  in  the  former 
decision.     The  gist  of  the  matter  is  that  I  am  unable  to  see  the  marked 
difference  between  the  two  cases  indicated  by  the  instructions  of  the 
deputy  commissioner. 

It  is  hardly  necessary  to  enter  into  further  discussion  to  show  the 
distinction  between  the  manner  in  which  this  officer  was  engaged, 
although  enhanced,  as  such  occupation  is  supposed  to  be,  by  personal 
enjoyment,  and  that  of  one  absent  from  all  duty  and  official  restraint, 
for  purposes  of  private  business  or  pleasure  only,  as  when  on  a  fur- 
lough or  other  ordinary  leave  of  absence.  In  the  one  case  the  occu- 
pation is,  as  stated  in  the  Hoffman  decision,  a  quasi-military  duty,  per- 
formed not  far  from  the  camp  or  post,  and  usually  within  reach  of  a 
recall  or  other  order  from  the  superior  officer.  In  the  other  there  is 
a  disconnection  for  the  time  being  from  company  or  command,  and 
freedom  from  orders  or  obligations  of  a  military  nature. 

The  distinctions  and  definitions  in  the  learned  opinion  of  Attorney- 
General  Cushing,  quoted  largely  in  the  Hoffman  decision,  would  seem 
sufficient  to  fix  the  standard  by  which  these  matters  should  be  judged 
and  to  render  easier  the  task  of  differentiating  between  one  set  of  cir- 
cumstances and  another  in  determining  the  question  of  line  of  duty. 
It  was  stated  in  that  opinion  and  reiterated  in  the  decision  that  the 
particular  facts  in  each  case  must  govern  in  such  determination.  In  a 
decision  in  the  case  of  William  It.  Johnson  (4  P.  D.,  167),  the  follow- 
ing language  was  used: 

Whether  a  soldier  was  acting  under  "  military  authority"  is  not  the  only  test  of 
hi*  being  within  the  line  of  duty;  but  the  purpose  for  which  the  authority  was  given, 
as  to  being  connected  with  his  military  duties  or  with  his  own  private  affairs,  and 
also  whether  the  authority  was  an  order  or  a  mere  permit,  and  the  character  of  mil- 
itary duty  the  command  was  performing  at  the  time  must  be  considered;  although 
if  that  which  he  was  only  permitted  to  do  was  in  line  of  good  military  discipline  and 
calculated  to  promote  the  interests  of  the  service,  he  would  still  be  in  line  of  duty. 
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Upon  the  basis  of  these  opinions  and  taking  all  the  facts  in  connec- 
tion with  this  officer's  death  into  consideration  I  am  forced  to  the  con- 
clusion that  he  was  in  the  same  relation  with  reference  to  his  military 
duties  as  Principal  Musician  Hoffman  and  that  this  case  must  be  decided 
as  was  the  other,  in  favor  of  the  claimant. 

As  for  the  statements  of  the  deputy  commissioner  in  the  last  para- 
graph of  his  instructions  it  need  only  be  recalled  that  while  it  is  true 
there  have  been  many  decisions  that  held  that  death  during  absence 
from  camp  on  pass  or  by  permit  was  not  in  line  of  duty,  yet  there  have 
been  many  others  which  held  just  the  reverse.  Everything  depended, 
as  already  urged,  upon  whether  the  cause  of  disability  or  death  was  at 
all  an  act  of  military  duty.  Without  attempting  to  quote  these  deci- 
sions on  either  side  it  is  believed  sufficient,  to  sustain  the  conclusions  in 
this  case,  to  cite  the  following  cases:  Martha  G.  Burnham  (5  P.  D.,  o. 
s.,102);  Zenas  Hamilton  (3  P.  D.,  3);  Wesley  C.  Gerard  (4  P.  D.,  51); 
Charles  Wilcox  (1  P.  D.,  11);  Florence  N.  Conie  (2  P.  D.,  58);  Henry 
Newman  (8  P.  D.,  532). 

A  careful  reading  of  these  decisions  will  show  that  in  each  case  the 
acts  of  the  soldiers  had  some  sort  of  connection  with  their  military 
duty,  whereas  in  cases  like  those  mentioned  by  the  deputy  commis- 
sioner no  such  condition  existed.  Some  of  the  latter  cases  are  Roslinda 
McCabe  (5  L.  B.  P.,  273);  Robert  Newman  (6  P.  D.,  o.  s.,  228);  Ben- 
jamin F.  Worrell  (6  P.  D.,  o.  s.,  309);  Benjamin  W.  Seaman  (9  P.  D., 
o.  s.,8);  John  Pruitt  (9  P.  D.,  o.  s.,  295);  William  H.  Cummings  (1  P. 
D.,  351);  John  Gant  (1  P.  D.,  118),  et  al. 

Neither  the  decision  in  the  Hoffman  case  nor  this  one  is  intended 
"to  overrule  all  others  and  reopen  all  claims  where  conditions  were 
in  any  manner  similar  disposed  of  by  rejection  years  ago."  But,  if 
in  such  a  case  the  facts  show  disabilitv  or  death  intimatelv  connected 
with  the  military  service  and  erroneous  judgment  has  been  rendered 
as  to  line  of  duty,  there  is  no  reason  why  it  may  not,  in  the  interest 
of  justice  and  a  fair  administration  of  the  law,  be  reopened  and  the 
action  overruled,  no  matter  how  many  years  the  error  had  existed.  I 
am  free  to  recognize  the  propriety  of  allowing  rejected  claims  to  stand 
>o  when  there  is  simply  a  matter  of  judgment  upon  undisputed  facts 
involved  and  there  has  been  no  change  in  the  law  or  its  construction. 

In  this  case,  however,  1  believe  the  judgment  was  erroneous  in  the 
widow's  claim,  and  since  the  facts  place  the  case  so  nearly  on  a  paral- 
lel with  the  Hoffman  case  I  can  not  see  how  the  said  judgment  can 
be  consistentlv  allowed  to  stand.  The  action  in  the  minor's  claim  is 
accordingly  reversed  and  the  papers  are  returned  for  the  purpose  of 
having  a  readjudication  upon  the  line  herein  suggested. 
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DEATH  CAUSE— COMBINED  CAUSES. 

Mary  E.  Dolan  (widow). 
Minor  of  Harla  Dolan. 

Soldier's  death  from  quick  consumption,  following  an  attack  of  pneumonia,  can  not 
be  accepted  as  due  to  chronic  diarrhea  of  service  origin,  said  diarrhea  not  being 
an  important  controlling  factor  in  nor  so  complicated  with  said  death  cause  that 
its  influence  can  not  be  separated  therefrom. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Peimms* 

August  18,  1900. 

Mary  E.,  as  widow  of  Harla  Dolan,  formerly  a  private  in  Company 
A,  Fifth  Iowa  Volunteei  Infantry,  filed  her  application  (No.  354719) 
for  pension  under  the  general  law  on  May  12,  1887,  which  claim  wa^ 
rejected  on  May  16,  1896,  on  the  ground  that  soldier's  death  was  not 
due  to  the  service. 

The  same  person,  as  guardian  of  Onie  Agnes,  minor  child  of  above- 
named  soldier,  filed  her  application  (No.  426389)  under  the  same  law 
on  July  26,  1895,  claim  being  rejected  May  16,  1896,  for  same  reasons 
as  stated  above.  Appeals  were  filed  in  both  cases  on  May  31,  1898, 
and  the  issue  and  facte  being  the  same  the  cases  will  be  consolidated. 

It  appears  that  soldier  died  on  September  22,  1881.  He  contracted 
pneumonia  (date  not  given).  The  same  was  followed  by  what  is  termed 
"galloping  consumption,"  which  last-mentioned  disease  caused  death. 

The  attending  physician,  after  swearing  positively  that  soldier  died 
of  chronic  diarrhea,  admitted,  after  much  endeavor  on  the  part  of  the 
Commissioner  of  Pensions  to  get  the  exact  truth  from  him,  that  soldier 
did  not  die  bv  reason  of  chronic  diarrhea,  but  that  he  died  as  stated  in 
the  preceding  paragraph.  Said  physician  does  state  that  soldiers 
"  powers  of  resistance  were  reduced  to  a  minimum,"  by  reason  of  which 
he  concludes  that  chronic  diarrhea  was  a  " remote  cause"  of  death. 

Even  if  it  were  admitted  (which  it  is  not)  that  chronic  diarrhea,  for 
which  soldier  was  pensioned  at  $4  per  month,  was  a  remote  cause  for 
death,  it  would  be  no  reason  for  concluding  that  soldier  died  of  dis- 
ease contracted  in  the  service.  Cases  of  this  character  are  often  before 
the  Department,  and  it  is  frequently  argued  that  if  a  disability  or  dis- 
ease accepted  as  of  service  origin  is  present  at  death,  such  disease  or 
disability  must  be  held  accountable  for  the  death.  Such  an  argument, 
however,  is  fallacious  and  will  not  bear  careful  scrutinv. 

The  cause  of  death  in  a  widow's  claim  under  the  general  law  must 
be  traced  directly  to  the  service.  One  may  be  afflicted  at  death  with  a 
great  number  of  disabilities,  a  larger  portion  of  which  may  be  due  to 
the  service,  and  yet  may  die  of  something  totally  unconnected  with  the 
service. 
In  the  ca#e  under  consideration,  the  so\d\ev  contracted  \HVfc>tt&o\a».\ 
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and  the  first  question  is,  Did  the  chronic  diarrhea  have  anything  what- 
ever to  do  with  the  contracting  of  said  disea.se 'if  The  answer  is  clearly 
in  the  negative.  The  pneumonia  developed  a  case  of  quick  consump- 
tion, and  the  question  then  arises.  Did  chronic  diarrhea  have  anything 
to  do  with  such  development?  The  answer  is  again  in  the  negative. 
It  is  difficult,  then,  to  understand  how  chronic  diarrhea  was  in  any 
way  a  factor  in  the  death  of  soldier.  Under  the  evidence  in  the  case 
it  played  no  part,  for  the  statement  of  the  physician,  quoted  above, 
amounts  to  nothing  but  a  belief,  without  any  grounds  shown  for  such 
a  belief.  As  to  the  cause  which  produces  a  certain  effect,  the  law 
looks  to  the  proximate  and  not  to  the  remote,  casual,  or  incidental 
cause.  It  is  sometimes  difficult  to  draw  a  distinct  line  between  a  prox- 
imate and  casual  cause;  but  it  may  safely  be  said  that  the  cause  of 
death  must  have  originated,  primarily,  in  the  service.  In  other  words, 
and  with  more  particularity,  an  unbroken  connection  must  be  shown 
between  the  disability  originating  in  the  service  and  the  cause  of 
death,  such  disability  being  the  real  and  controlling  factor  which 
induces  the  fatal  disease. 

The  cases  of  Mary  A.  Cox  (3  P.  D.,  313)  and  Napoleon  B.  Trask 
(9  P.  D.,  113)  are  often  quoted  by  attorneys  and  claimants  in  cases 
similar  to  the  one  under  consideration,  the  Trask  case  being  cited  by 
the  attorney  herein.  A  careful  examination  of  these  two  cases  fails 
to  disclose  anything  in  conflict  with  the  views  herein  expressed.  It 
may  also  be  said  that  both  quoted  cases  are  very  frequently  misin- 
terpreted by  claimants.  The  principles  enunciated  in  both  the  Cox 
and  Trask  cases  may  be  stated  as  follows,  being  easily  summed  up 
under  two  conclusions: 

First.  When  it  is  shown  that  a  disability  of  service  origin  was  an 
important  controlling  factor  in  the  cause  of  death,  as  well  as  being 
so  complicated  with  other  causes  that  its  influence  can  not  be  sepa- 
rated from  the  other  causes,  or  the  precise  degree  of  materialness  of 
each  factor  in  death  is  not  susceptible  of  determination,  then  the 
disability  of  service  origin  may  be  legally  accepted  as  the  cause  of 
death. 

Second.  When  it  is  shown  that  a  disability  of  service  origin  was  a 
predisposing  factor  in  the  death  cause,  although  so  connected  with 
other  obscure  causes  that  the  particular  or  specific  contribution  of 
each  disease  in  the  actual  cause  of  death  is  not  determinable  from  a 
medical  standpoint,  then  such  disability  may  be  accepted  as  the  cause 
of  death,  provided  the  evidence  shows  that  the  service  disability  was 
so  great  a  contributing  factor  that  but  for  such  service  disability  death 
would  not  have  ensued. 

Following  the  decisions  in  the  Cox  and  Trask  cases  as  herein  con- 
strued, it  is  clear  that  soldier's  death,  in  this  case,  was  not  dvifc  \.o  \!ta& 
service. 
The  actions  appealed  from  are  affirmed. 
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DISLOYALTY— .SECTION  47 1(1  OF  THE  REVISED  STATUTES. 

Charles  F.  M.  Guernsey. 

Claimant,  while  a  prisoner  of  war  at  Anderson ville,  Ga.,  having  enlisted  in  the  Con- 
federate service  in  February,  1865,  is  barred  from  pension  by  reason  of  the 
provisions  of  section  4716  of  the  Revised  Statutes,  notwithstanding  his  allegation 
(uncorroborated)  that  his  enlistment  was  merely  a  subterfuge  to  enable  him  to 
'  escape  to  the  Union  lines,  which  he  did  in  April,  1865,  it  being  held  that  said 
enlistment  and  service  was  voluntary.     (Milo  B.  Ousterhout,  7  P.  D.,  270.) 

Assistant  Secretary  jK  L.   Campbell  to  the  Commissioner  of  Poisiom^ 

August  18,  1900. 

This  soldier  was  formerly  pensioned  under  the  act  of  July  14,  1862, 
at  the  rate  of  $4  per  month,  for  chronic  diarrhea,  disease  of  the  mouth 
resulting  from  scurvy,  and  injury  of  the  back.  In  November,  1896, 
his  name  was  dropped  from  the  pension  roll  on  the  ground  that  he  had 
voluntarily  served  in  the  Confederate  army  and  payment  of  pension 
to  him  was  therefore  inhibited  by  section  4716  of  the  Revised  Statutes. 
Your  Bureau  having  declined  to  consider  an  application  for  restora- 
tion filed  November  22,  1897,  an  appeal  was  filed  on  June  6,  1898,  the 
contention  of  which  is  that  the  claimant's  enlistment  in  the  Confederate 
army,  while  a  prisoner  of  war,  was  only  a  subterfuge  to  afford  him  an 
opportunity  to  return  to  the  Union  Army,  which  he  did  in  a  very 
short  time,  and  that  it  should  not  be  regarded  as  an  act  aiding  and 
abetting  the  rebellion  within  the  meaning  of  section  4716,  Revised 
Statutes. 

The  records  of  the  War  Department  show  that  the  claimant  enlisted 
as  a  private  in  Company  E,  Seventy -second  Ohio  Infantry,  on  the  10th 
day  of  November,  1861;  reenlisted  as  a  veteran  December  23,  1863; 
was  taken  prisoner  at  Ripley,  Miss.,  June  11, 1864;  was  transferred  to 
Captain  O'Neill,  a  rebel  recruiting  officer,  while  a  prisoner  of  war  at 
Andersonville,  Ga.,  February  28,  1865;  escaped  from  Savannah,  Ga., 
April  3-9,  1865;  was  sent  to  Annapolis,  Md.,  and  from  there  to  Camp 
Chase,  where  he  reported  on  May  9,  1865,  and  was  mustered  out  June 
24,  1865. 

The  record,  "Escaped  from  Savannah,  Ga.,  April  3-9,  1865,"  prob 
ably  means  that  he  reached  the  Union  lines  at  that  place  between 
April  3  and  9,  1865.     He  says  he  made  his  escape  at  Macon,  Ga. 

It  is  not  denied  that  he  enlisted  in  the  Confederate  army,  or  that  he 
performed  service  therein  between  the  date  of  his  enlistment  and  the 
date  of  his  escape. 

In  the  case  of  Milo  B.  Ousterhout  (7  P.  D.,  270)  the  Department, 
after  careful  consideration  and  an  examination  of  all  previous  decisions 
on  the  subject,  held: 

1.  That  enlistments  in  the  Confederate  army  will  be  presumed  to  have  been 
voluntary  until  the  contrary  is  satisfactorily  shown. 
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2.  That  such  enlistment  and  service  in  the  Confederate  armv  is  such  a  voluntary 
aiding  and  abetting  the  rebellion  against  the  authority  of  the  United  States  as,  under 
section  4716.  Revised  Statutes,  will  bar  title  to  pension. 

3.  That  where  such  enlistment  and  service  in  the  Confederate  army  is  sought  to 
be  palliated  or  excused  on  the  ground  of  duress,  that  the  same  was  not  voluntary,  or 
that  it  was  for  the  purpose  of  escape  from  imprisonment  by  the  so-called  Confederacy, 
the  presumption  of  voluntarily  aiding  and  abetting  the  rebellion  can  only  l>e  over- 
come by  the  most  positive,  direct,  and  satisfactory  evidence,  and  the  uncorroborated 
testimony  of  a  claimant  will  not  be  accepted  to  overcome  such  presumption. 

4.  That  the  fact  that  a  soldier  of  the  United  States  Army  was  confined  as  a  pris- 
oner of  war  in  a  Confederate  military  prison  is  no  excuse  for  enlisting  or  serving  in 
the  Confederate  armv. 

These  views  are  still  adhered  to  by  the  Department.  It  is  contended 
in  the  appeal  that  a  different  principle  was  enunciated  in  the  cases  of 
James  H.  Rainey  (8  P.  D.,  77)  and  George  L.  Henry  (lb.,  422),  and 
that  under  the  rule  laid  down  in  those  cases  this  claimant  is  not  within 
the  prohibition  of  section  4710,  Revised  Statutes. 

In  the  case  of  ltainev  (in  which  the  material  facts  and  averments 
were  very  similar  to  those  in  the  case  now  under  consideration)  the 
Department  used  the  following  language: 

The  claimant  did  not  return  to  his  company  until  April  1.8,  1865.     At  that  time 
hostilities  were  practically  over.     It  is  not  shown  where  he  was,  or  how  he  was 
engaged,  from  the  28th  day  of  February,  1865,  when  he  was  transferred  to  the  rebel 
recruiting  officer,  until  the  18th  of  April,  1865,  when  he  returned  to  his  company. 
The  presumption  from  his  act  is  that  he  intended  to  aid  and  al>et  the  rebellion,  and 
it  will  require  very  positive  evidence  to  show  to  the  contrary.     His  intentions  may 
be  inferred  from  statements  made  by  him  at  the  time  and  from  his  subsequent  con- 
dnct  up  to  the  time  he  joined  his  company.     If  the  claim  is  further  prosecuted  evi- 
dence on  these  points  must  be  produced.     As  the  case  now  stands,  the  action  of  your 
office  rejecting  the  same  is  affirmed,  on  the  ground  of  the  insufficiency  of  the  evidence 
to  show  that  claimant  contracted  the  disability  alleged  in  the  line  of  duty,  and  for 
the  further  reason  that  the  evidence  tends  to  show  that  he  voluntarily  aided  and 
abetted  the  rebellion. 

This  decision  was  strictly  in  line  with  the  decision  in  the  case  of 
Ousterhout.  The  case  of  George  L.  Henry  presented  a  very  different 
state  of  facts.  Henry  swore  that  he  never  joined  any  company  or 
regiment,  never  took  the  oath  of  allegiance,  bore  arms,  or  did  anv 
duty  whatever  in  the  Confederate  service;  that  while  in  prison  at 
Salisbury,  N.  C,  he  offered  to  enlist,  thinking  he  might  thus  gain  an 
opportunity  to  escape,  but  subsequently  finding  there  was  no  chance 
of  escape,  withdrew  his  offer  and  was  put  back  into  prison  and  kept 
there  until  paroled.  The  records  of  the  War  Department  failed  to 
show  that  he  enlisted  in  the  Confederate  service  but  did  show  that  he 
was  paroled  as  a  prisoner  of  war  on  February  2t>,  1865. 

In  the  case  now  under  consideration  there  is  no  evidence  corrobo- 
rating the  claimant's  statement  as  to  his  purpose  in  joining  the  Cow- 
federate  army  except  the  fact  of  his  voluntary  return  to  t\\e  V  iyyotv 
lines  in  Apr}],  1865.     Ho  does  not  appeal*  to  have  convinced  i\ie  com- 
p.  v. — vol.  11 5 
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rades  whom  he  left  behind  in  prison  at  Andersonville  that  his  purpose 
was  laudable  or  patriotic,  for  he  says  that  when  he  subsequently  met 
them  at  Columbus,  Ohio,  some  of  them  would  not  speak  to  him.  As 
the  case  now  stands,  1  can  see  no  good  reason  for  disturbing  the  action 
of  your  Bureau,  and  the  same  is,  therefore,  affirmed. 


MARRIAGE  AND  DIVORCE— EVIDENCE— PRESUMPTION. 

Louisa  C.  Germain  (widow). 

Soldier  married  Martha  Pinkney  in  1841  and  they  lived  together  as  husband  and 
wife  until  a  short  time  before  the  civil  war,  when  he  separated  from  her.  He 
married  claimant  in  June,  1871,  and  also  had  a  second  marriage  ceremony  per* 
formed  in  1888. 

Martha,  the  first  wife,  died  June  22,  1897,  and  the  soldier  died  November  30,  1897. 
No  evidence  of  a  divorce  between  soldier  and  his  first  wife,  Martha,  is  shown, 
but  it  is  held  that  tfre  presumption  is,  in  the  absence  of  proof  to  the  contrary, 
that  said  soldier  had  been  divorced  from  his  first  wife  at  the  time  of  his  second 
marriage  to  claimant.  (Citing  Jennette  Burton,  9  P.  D.,  31;  Hull  v.  Rawles,  26 
Miss.,  471;  Holmes  r.  Holmes,  6  La.,  4(>3;  Blanchard  r.  Lambert  et  al.,  43  Iowa, 
228;  Carroll  r.  Carroll  et  al.,  20  Texas,  731,  and  Patterson  v.  Gaines,  6  Howard, 
550.) 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pen$io?t.s, 

September  U,  1900. 

Charles  Germain  was  in  the  naval  service  of  the  United  States  from 
May  17  to  June  4,  1861,  and  from  August  25, 1861,  to  June  25, 1863. 
It  appears  that  he  was  acting  master  of  the  United  States  steamer 
Cincinnati^  and  that  he  died  on  November  30,  1897. 

On  December  23,  1897,  Louisa  C.  Germain,  as  his  widow,  filed  a 
declaration  for  widow's  pension  under  the  general  law  and  on  January 
22,  1898,  she  also  filed  a  claim  for  widow's  pension  under  the  act  of 
June  27,  1890,  designated  by  certificate  No.  13,681.  Both  claims 
were  rejected  on  September  19,  1899,  upon  the  ground  that  claimant 
was  not  shown  to  be  the  widow  of  the  sailor,  inasmuch  as  it  appeared 
from  the  evidence  that  he  had  a  lawful  wife  living  and  undivorced  at 
the  time  of  his  marriage  to  the  claimant. 

Upon  appeal  being  taken  from  this  action  the  same  was  affirmed  on 
January  20,  1900.  The  syllabus  of  the  opinion  affirming  the  action 
of  rejection  is  as  follows: 

The  evidence  shows  that  at  the  time  of  rlaimant's  marriage  to  the  sailor  he  had  a 
lawful  wife  living  and  undivorced,  so  that  the  marriage  was  void  ab  initio.  This  is 
not  only  the  general  rule  of  law,  but  is  in  accord  with  the  decisions  of  the  courts, 
especially  in  Louisiana  and  Mississippi,  where  these  j>arties  lived.  And  there  is  no 
evidence  to  show  that  a  new  contract  of  marriage  or  other  form  of  consent  was 
entered  into  after  the  removal  of  the  impediment,  that  is,  the  death  of  the  first  wife, 
which  was  five  months  before  sailor's  death.  Marriage  can  not  be  presumed,  and 
rejovtion  of  claim  was  proper. 
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During  the  month  of  April,  1900,  claimant  filed  additional  evidence 
as  a  basis  for  reopening  her  claim,  which,  upon  being  considered,  was, 
on  June  16,  1900,  held  to  be  insufficient  to  warrant  any  change  of 
action. 

Assigning  said  action  as  error,  appeal  was  taken  on  June  19,  1900, 
resting  upon  the  contention  that  the  evidence  on  file  shows  that  she  is 
the  widow  of  the  sailor,  and  especially  that  the  evidence  authorizes 
the  contention  that  a  common -law  marriage  arose  under  the  laws  of 
Mississippi,  after  the  removal  of  the  impediment  to  her  marriage  with 
the  sailor,  by  the  death  of  the  first  wife,  if  there  was  any  prior  mar- 
riage. In  a  supplemental  appeal  filed  on  June  23,  1900,  it  is  also  con- 
tended that  the  sailor  had  no  living  wife  at  the  time  he  married  the 
claimant. 

In  order  to  intelligently  consider  the  issues  presented  by  the  appeal 
it  will  be  necessary  to  recite  the  material  facts  disclosed  by  the  record 
and  the  evidence  in  the  case.  The  sailor,  it  appears,  was  pensioned 
under  the  general  law  from  May  6, 1890,  at  the  rate  of  $20  per  month, 
by  reason  of  a  disability  resulting  from  a  shell  wound  of  the  left 
thigh  and  malarial  poisoning;  and,  according  to  the  certificate  of  the 
health  officer  of  Lauderdale  County.  Mississippi,  he  died  on  Novem- 
ber 30,  1897,  "  from  cardiac  failure  superinduced  by  an  overloaded 
stomach,  which  was  diseased  with  catarrh  of  long  standing." 

From  the  statement  of  the  claimant  to  the  special  examiner  it 
appears  that  she  was  born  in  the  State  of  Alabama,  and  from  there 
removed  with  her  parents  to  Mississippi;  that  her  parents  died  when  she 
was  quite  young,  and  subsequently  she  resided  in  various  portions  of 
the  kust-mentioned  State  and  in  Alabama.  She  made  the  acquantance 
of  the  sailor  in  Mobile  in  the  spring  of  1871,  who  was  at  that  time  a 
steamboat  man,  and  had  come  from  New  Orleans  for  the  purpose  of 
inspecting  some  vessels.  Appellant  says  that  she  married  him  in  the 
city  of  New  Orleans  on  June  20,  1871,  and  that  there  were  two  wit- 
nesses to  the  marriage,  a  Mr.  Elsmore  and  another  gentleman  whose 
name  she  has  forgotten;  that  both  of  those  witnesses  are  dead.  The 
claimant  also  states  that  she  and  her  husband  had  a  second  marriage 
ceremonv  in  the  citv  of  New  Orleans  on  December  4, 1888.  Concern- 
ing  this  second  marriage,  the  claimant  said: 

The  only  reason  for  that  ceremony  was  to  make  it  easy  for  me  in  my  pension 
claim,  and  it  was  done  at  sailor's  suggestion,  because  he  said  he  had  lost  the  certifi- 
cate of  the  first  marriage  and  had  never  had  it  recorded,  and  he  did  not  want  me  to 
have  trouble  proving  a  marriage  after  his  death. 

In  her  statement  the  claimant  further  said: 

That  was  a  secret  marriage;  we  did  not  want  it  known  because  we  feared  it  would 
make  a  talk,  and  I  did  not  know  wThat  people  might  say. 

There  is  a  record  of  this  second  marriage  in  proper  shape  oty  h\e  \w 
the  record  of  the  case.     It  is  also  abundantly  shown  that  the  c\&\ir&.\& 
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and  sailor  lived  together  as  man  and  wife  near  Meridian,  Miss.,  from 
1871  up  to  the  time  of  his  death,  in  1897,  and  that  they  were  always 
regarded  and  believed  to  be  man  and  wife  by  their  neighbors  and 
friends. 

It  appears  also  that  the  present  Congress  under  a  special  act,  approved 
on  May  20, 1900,  has  authorized  and  directed  the  Secretary  of  the  Inte- 
rior to  place  the  claimant's  name  upon  the  pension  roll  at  the  rate  of 
$20  per  month. 

There  is  some  testimony  to  the  effect  that  the  sailor  lived  with  s* 
woman  by  the  name  of  Bryant  as  man  and  wife  some  time  after  the? 
termination  of  his  service.  It  is  immaterial,  however,  what  his  rela- 
tions with  that  woman  were,  as  she  died  in  1866  or  1867,  prior  to  hi» 
marriage  to  the  claimant. 

The  claimant's  pending  applications  were  denied  because  it  was 
inferred  from  the  evidence  that  the  sailor  was  married  to  Martha 
Pinkney  in  the  State  of  New  York  in  1841;  that  he  lived  with  said 
wife,  six  children  being  born  to  them,  until  a  short  time  before  the 
civil  war,  when  he  separated  from  her;  that  said  wife  was  living  and 
not  divorced  from  him  in  1871  and  in  1888,  and  that  she  died  in  June, 
1897,  about  five  months  before  the  death  of  the  sailor. 

The  issues  raised  by  the  appeal  under  the  above-stated  facts  are 
threefold:  First,  it  is  contended  that  there  is  not  sufficient  proof  on 
file  to  show  that  sailor  married  Martha  Pinckney  in  1841  or  at  any 
other  time.  Second,  that  if  such  first  marriage  is  shown  to  have 
occurred,  then  the  law  presumes  in  favor  of  both  marriages,  and  in 
support  of  the  second  marriage  carries  the  presumption  that  the  first 
was  legally  dissolved  by  death  or  divorce.  Third,  that  after  the 
removal  of  the  impediment  by  the  death  of  the  first  wife  a  common- 
law  marriage  arose  in  legal  contemplation. 

In  this  connection  it  is  pertinent  to  inquire  into  the  evidence  relating 
to  the  first  marriage.  A  special  examination  was  conducted  in  the 
month  of  July,  1899,  at  which  time  four  witnesses  were  examined. 

Carrie  G.  Childe  appeared  before  the  special  examiner  as  a  witness. 
She  stated  that  she  was  42  years  of  age,  and  that  the  sailor  was  her 
uncle.  The  witness  said,  substantially,  that  the  sailor  married  Martha 
Pinkney,  but  she  did  not  know  when,  and  that  she  had  been  informed 
that  they  separated  before  the  war;  that  she  knows  "there  never  was 
any  legal  separation;"  that  after  the  separation  of  husband  and  wife 
the  latter  lived  at  various  places  and  died  at  the  home  of  her  daughter; 
that  there  were  five  children  born  of  said  marriage. 

Julia  A.  Germain,  aged  82,  appeared  as  a  witness  before  the  special 
examiner.     Among  other  things  the  witness  said: 

I  am  the  sister  of  the  late  Charles  Germain.  He  married  for  the  first  time  Martha 
Pinkney,  at  Little  Neck,  Long  Island,  New  York.  I  can  not  state  when  it  was,  but 
I  have  a  record  of  it  in  an  old  Bible,  which  I  now  show  you. 


I. 
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To  this  the  special  examiner  adds  the  following: 

I  have  examined  same,  and  I  have  taken  an  exact  copy.  Charles  Germain  was 
married  to  Martha  B.  Pinkney  January  14,  1841.  The  Bible  was  issued  at  Coopers- 
town,  N.  Y.,  1827,  by  H.  &  E.  Phinney,  publishers,  and  the  entry  of  marriage 
indicates  that  it  was  written  a  great  many  years  ago. 

The  witness  added  that  there  were  six  children,  the  issue  of  said 
marriage;  that  said  parties  lived  together  until  about  the  time  the 
youngest  child  died,  when,  on  account  of  "some  unpleasantness," 
they  separated.     The  witness  further  said: 

I  am  positive  that  his  wife  never  obtained  any  divorce  from  him,  and  I  never 
heard  that  he  obtained  a  divorce  from  her. 

The  witness  also  says  that  she  was  at  the  wedding  above  mentioned. 

The  next  witness  before  the  special  examiner  was  Charles  Germain, 
the  son  of  the  sailor;  age,  51  years.  Among  other  things  the  witness 
said: 

I  am  the  son  of  the  late  Charles.Germain.    My  mother's  name  was  Martha  B.; 

maiden  name  was  Pinkney.    My  father  was  in  the  Navy;  do  not  know  his  service. 

My  parents  separated  before  he  went  into  the  Navy;  after  he  came  out  of  the  Navy 

became  home  once  and  wanted  his  family  to  take  him  back;  we  would  not  do  so; 

he  went  away,  and  I  have  not  seen  him  since.     I  think  this  was  in  or  about  1871. 

After  he  left  my  mother  made  her  home  with  me  at  Great  Neck  and  Roslyn,  Owens 

County,  N.  Y.f  up  to  1882.     I  think  I  was  about  8  years  old  when  he  left  my  mother, 

which  would  make  it  about  1856  or  1857.     After  my  mother  left  me  she  went  to  live 

with  my  sister  Emma,  now  Mrs.  Rodgers,     *    *    *    and  she  lived  with  her  in  New 

York  City,  N.  Y.,  from  1882  until  her  death,  June  22,  1897.     I  am  positive  that  my 

mother  was  never  divorced  from  my  father,  and  1  never  knew  or  heard  of  my 

mother  receiving  any  notice  of  divorce. 

Mrs.  Marv  E.  Rodgers  added  nothing  material  to  the  testimony  of 
her  brother.  She  also  said:  "I  am  positive  that  my  mother  was  never 
divorced  from  my  father,"  and  "I  never  knew  my  mother  to  get  any 
notice  of  any  divorce  proceedings  on  the  part  of  my  father.  I  am 
perfectly  satisfied  that  no  divorce  was  ever  granted." 

It  appears  also  that  a  search  was  made  among  the  records  of  the 
courts  of  Owens  County  and  the  city  of  New  York  to  ascertain  if  any 
divorce  proceedings  had  been  instituted  by  the  sailor  against  the  first 
wife  during  the  period  intervening  between  1871  and  1888,  and  no 
Mich  proceedings  were  found. 

In  the  light  of  the  facts  above  recited  it  has  been  assumed  as  a 
proven  fact  that  the  sailor  not  only  had  a  living  wife  at  the  time  of 
his  marriage  to  the  claimant,  but  that  it  has  also  been  positively  shown 
that  there  was  no  divorce  from  said  first  wife.  It  will  be  observed 
that  there  is  only  one  witness  to  the  first  marriage,  and  no  witness  has 
positively  testified  or  could  know  that  the  sailor  did  not  obtain  a 
divorce  from  the  first  wife.  As  to  the  conduct  of  the  sailor  in  that 
respect,  the  testimony  is  limited  to  statements  that  the  witnesses  had 
not  known  or  heard  of  any  diroi'ce  proceeding  instituted  by  \i\xxi 
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This  testimony  amounts  to  nothing  more  than  a  declaration  on  the 
part  of  the  witnesses  that  they  did  not  know  whether  the  sailor  had 
obtained  a  divorce  from  his  first  wife  or  not.     This  is  necessarily  the 
effect  of  the  testimony,  for  the  reason  that  the  sailor  may  have  insti- 
tuted suit  in  some  other  State,  in  which  notice  mav  have  been  served 
by  publication.     Besides,  it  certainly  is  not  shown  that  the  first  wife 
did  not  at  any  time  receive  notice  of  divorce  proceedings  on  the  pari 
of  the  sailor. 

The  record  of  the  case  being  silent,  therefore,  in  respect  to  divorce 
it  is  pertinent  to  inquire  what  the  law  determines  in  such  cases.  Ii 
may  be  assumed  as  a  principle  of  well-nigh  universal  application  tha. 
the  presumption  of  innocence  and  legality  obtains  as  to  all  prove* 
marriages,  and  that,  in  cases  where  one  party  has  been  shown  to  hav* 
married  twice,  the  presumption  of  the  validity  of  both  marriage^ 
obtains  until  the  contrary  is  shown  by  competent  proof.  Where  £ 
second  marriage  is  shown  the  legal  presumption  at  once  arises  thai 
the  first  marriage  had  been  dissolved  either  by  death  or  divorce  at  the 
time  the  second  was  contracted. 

In  the  case  at  bar  there  is  no  proof,  other  than  the  statement  of  the 
claimant,  that  she  was  married  in  New  Orleans  in  1871,  but  it  is 
abundantly  shown  that  from  that  vear  she  lived  wTith  the  sailor  as  his 
wife  near  Meridian,  Miss.,  until  his  death  in  1897,  and  that  the  parties 
represented  themselves  to  be  man  and  wife  and  were  so  regarded  by 
the  people  of  the  neighborhood.  This  is  sufficient  in  law  to  raise  the 
legal  presumption  that  a  marriage  ceremony  had  been  performed.  It 
is  also  shown  bv  record  evidence  that  thev  were  married  in  1S88.  It 
does  not  devolve  upon  the  claimant  in  this  case  to  show  that  any  formei 
marriage  of  the  sailor  had  been  dissolved  by  death  or  divorce,  but  hei 
marriage  is  presumed  to  be  legal  until  it  is  shown  by  competent  proo' 
that  his  former  marriage  has  not  been  so  dissolved. 

This  principle  is  recognized  by  the  Department  in  the  case  of  Jen 
nette  Burton  (9  P.  I).,  31),  wherein  it  is  announced  that 

The  burden  of  proof  against  the  validity  of  the  ceremonial  marriage  does  not  res 
upon  the  widow,  but  upon  the  parties  who  attack  the  validity  of  such  ceremonia 
marriage,  and  the  presumption  of  law  favors  innocence  of  the  latter  marriage  unti 
the  contrary  is  proved. 

In  support  of  the  above-stated  principle  the  case  of  Hull  r.  Rawle: 
{"20  Miss.,  471)  is  cited,  a  case  from  the  State  in  which  these  parties 
resided,  and  which  is  exactly  in  point.     It  is  therein  held  as  follows: 

The  fact  that  the  deceased  was  living  in  1S44  with  a  woman  believed  to  Ik*  his  wife  i 
no  evidence  that  she  was  living  on  the  tith  of  December,  1S48  (date  of  second  mar 
riage).  This  marriage  having  been  solemnized  according  to  the  form*  of  law,  ever; 
presumption  must  be  indulged  in  favor  of  its  validity.  The  statement  of  Rawle 
(made  after  his  second  marriage)  that  his  first  wife  was  then  living  in  Georgia,  whil* 
it  could  have  been  used  as  evidence  against  him  in  a  proper  proceeding  in  which  In 
was  directly  interested  or  could  be  affected,  can  not  be  used  to  the  prejudice  of  tin 
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petitioner.  By  assenting  to  the  marriage  he  admitted  that  he  could  then  legally 
enter  into  the  alliance.  The  statement  may  have  been  true  that  his  first  wife  was 
then  living,  and  still  it  would  not  necessarily  follow  that  she  was  in  a  legal  sense  his 
wife,  as  the  parties  may  have  been  legally  divorced. 

Applying  that  principle  in  the  case  at  bar,  it  may  have  been  true, 
and  doubtless  was  true,  that  sailor's  first  wife  was  living  at  the  time 
he  contracted  the  second  marriage,  but  it  does  not  follow  that  she  was 
still  "in  a  legal  sense  his  wife."  The  presumption  is  that  the  sailor 
had  obtained  a  divorce  from  the  first  wife,  and  that  presumption  pre- 
vails until  the  contran^  appears  by  competent  proof. 

Stewart  on  Marriage  and  Divorce,  in  section  126,  announces  a  gen- 
eral principle  relating  to  the  legality  of  marriages,  as  follows: 

The  presumption  of  innocence  sometimes  gives  rise  to  a  presumption  of  marriage. 

Again,  the  same  author  savs: 

So, sometimes,  if  a  second  marriage  is  proved,  a  previous  divorce  of  the  first  one 
may  be  presumed,  though,  in  general,  a  divorce  can  be  proved  only  by  the  record. 

One  of  the  leading  cases  cited  by  the  text  writers  in  support  of  the 
doctrine  that  the  presumption  of  innocence  sometimes  gives  rise  to  a 
presumption  of  marriage,  is  that  of  Holmes  v.  Holmes  (6  La.,  463),  a 
case  which  arose  in  the  State  in  which  these  parties  were  married.  In 
that  ca.se  the  following  principles  are  announced: 

Marriage  in  regarded  in  no  other  light  than  a  civil  contract  highly  favored. 

The  Louisiana  code  does  not  declare  null  a  marriage  not  preceded  by  a  license  and 
not  evidenced  by  an  act  signed  by  a  certain  number  of  witnesses  and  the  parties; 
nor  does  it  make  such  an  act  exclusive  evidence  of  a  marriage.  The  laws  relating  to 
lonas  and  ceremonies  are  directory  to  those  alone  who  are  authorized  to  celebrate 
marriages. 

Marriage  may  Ix*  proved  by  any  sjiceies  of  evidence  not  prohibited  by  law  which 
does  not  presuppose  a  higher  sj)ecies  of  evidence  in  the  power  of  the  party.  Cohabi- 
tation as  man  and  wife  furnishes  presumptive  evidence  of  a  preceding  marriage. 

It  will  thus  be  seen  that  marriages  are  proven  in  the  State  of  Louisi- 
ana in  the  same  way  as  in  all  other  States  where  there  is  no  statutory 
limitation.  There  is  no  such  limitation  in  the  laws  of  Mississippi,  the 
State  in  which  these  parties  resided. 

The  case  of  Blanchard  t\  Lambert  et  al.  (43  Iowa,  228),  which  is 
regarded  as  a  standard  authority  on  the  question  involved  in  this  case, 
contains  a  statement  of  the  principle,  as  follows: 

Where  a  husband  and  wife  separate  and  the  former  lives  and  cohabits  for  years 
with  a  woman  whom  he  claims  and  who  is  reputed  to  be  his  wife,  the  law  presumes 
a  divorce  from  the  first  wife,  and  the  latter  may  legally  marry  again. 

It  is  therein  further  held: 

The  plaintiff  and  her  former  husband,  Musgrave,  must  have  separated  as  early  as 
May,  1858,  and  there  is  no  evidence  that  they  ever  cohabited  together  as  husband 
and  wife  after  that  time.     The  plaintiff  did  not  marry  Blanchard  until  MareVv,  \V&1 , 
nearly  nine  years  after  her  wpardtion  from  3Iusgrave.     For  several  year*  ytyot  Xo 
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thin  time  Musgrave  was  living  with  a  woman  who  claimed  to  be,  whom  he  claimed 
to  be,  and  who  wan  reputed  to  be  his  wife.  The  law  presumes  that  this  cohabitation 
of  Musgrave  was  lawful  and  not  criminal,  and  that  he  had  obtained  a  divorce  from 
plaintiff. 

This  adjudication  arose  under  a  petition  filed  by  the  plaintiff  asking 
that  commissioners  be  appointed  to  admeasure  her  dower  in  certain 
lands  of  which  her  second  husband  died  seized  and  possessed.  She 
was  held  to  be  his  lawful  wife,  and  therefore  entitled  to  dower  in  his 
lands. 

The  same  principle  is  announced  in  the  case  of  Carroll  v.  Carroll 
and  others  (20  Tex.,  731),  This  case  arose  under  a  contest  of  two 
sets  of  children  as  to  their  rights  in  the  estate  of  the  deceased  father. 
It  is  therein  held: 

Where  husband  and  wife  separated  in  1829  and  lived  at  places  remote  from  each 
other,  and  the  wife  married  again  in  1835  and  the  husband  in  1837,  and  the  husband 
and  last  wife  lived  together  as  man  and  wife  until  his  death,  in  1853,  in  a  contro- 
versy l>etween  a  child  by  the  first  wife  and  the  second  wife  and  her  children  respect- 
ing the  estate,  it  was  held  that  the  second  marriage  of  the  husband  must  be  held 
valid  without  proof  of  a  divorce  between  the  husband  and  first  wife,  notwithstand- 
ing the  second  knew  of  the  first  marriage  of  her  husband,  and  that  his  first  wife 
was  still  living,  but  married  to  a  second  husband. 

This  ruling  was  based  upon  the  presumption  that  the  first  wife  had 
obtained  a  divorce  before  she  married  the  second  time,  as  will  appear 
from  the  further  ruling  in  said  case,  as  follows: 

But  it  is  further  objected  that  the  deceased  Nathaniel  had  a  wife  living  at  the  time 
of  his  marriage  with  the  defendant  Susan,  and  that  this  was  within  the  knowledge  of 
the  defendant.  But  the  proof  is  that  the  deceased  had  also  been  separated  from  his 
wife  for  about  eight  years,  and  that  his  wife  Elizabeth  had  married  again  in  1835, 
more  than  two  years  prior  to  the  marriage  lietween  the  defendant  Susan  and  the 
deceased  Nathaniel.  There  was  no  evidence  that  the  first  wife  of  the  deceased  had 
obtained  a  divorce  prior  to  her  second  marriage.  But  the  law  in  favor  of  innocence 
raises  such  presumption.  And  the  defendant  Susan,  if  she  knew  of  the  existence  of 
the  first  wife,  might  have  acted  on  this  presumption  in  contracting  the  marriage 
relation  with  Mr.  Carroll. 

It  appears  that  the  sailor  separated  from  his  wife  before  the  civil 
war,  for  what  reason  does  not  appear,  and  that  the  first  wife  changed 
her  residence  a  number  of  times  subsequent  to  the  separation.  It  may 
be  that  sailor  instituted  divorce  proceedings  against  her  in  some  other 
State,  in  which  service  may  have  been  perfected  by  publication.  Iu 
such  a  proceeding  he  may  have  obtained  a  divorce  without  even  the 
personal  knowledge  of  the  first  wife.  It  is,  therefore,  impossible  that 
the  witnesses  sworn  by  the  special  examiner  could  know  whether  or 
not  a  divorce  had  been  obtained. 

In  the  case  of  Patterson  v.  Gaines  (i\  Howard,  550)  the  Supreme 
Court  of  the  United  States  announced  the  principle  which  is  appli- 
cable in  this  case.  The  material  facts  in  the  case  are  as  follows:  Daniel 
Clark,  a  wealthy  citizen  of  the  State  of  Louisiana,  died  in  181*3,  leaving 
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a  will  made  in  1811,  in  which  he  bequeathed  his  entire  estate  to  his 
mother.  He  also  left  a  surviving  child,  Mrs.  Gaines,  who  was  the  issue 
of  a  marriage  contracted  in  Pennsylvania  a  number  of  years  prior  to 
that  time.  Under  the  laws  of  Louisiana  a  person  who  had  a  child 
riving  him  could  not  devise  more  than  one-fifth  of  his  estate.  Mrs. 
Gaines  instituted  suit  against  the  legal  representatives  of  her  father 
and  such  other  persons  as  had  come  into  possession  of  any  portion  of 
his  estate,  by  purchase  or  otherwise,  to  recover  her  interest  in  said 
estate.  The  only  defense  made  to  prevent  recovery  was  that  the  mar- 
riage of  the  plaintiff's  father  and  mother  was  illegal,  as  the  mother  had 
a  living  husband  from  whom  she  had  not  been  divorced  at  the  time  of 
her  second  marriage.  The  case  came  before  the  Supreme  Court  of  the 
United  States  under  the  issue  thus  raised,  and  upon  the  hearing  that 
court  held,  in  effect,  as  follows: 

Where  a  marriage  is  proved,  but  alleged  to  be  invalid  by  reason  of 
a  prior  marriage,  the  burden  of  proof  is  on  those  who  assert  its  inva- 
lidity to  establish  the  validity  of  the  prior  marriage. 

In  the  light  of  the  authorities  above  cited  it  was  error  to  reject  the 
applications  of  the  claimant  upon  the  ground  that  she  was  not  the 
widow  of  the  sailor.  The  action  is  therefore  reversed,  with  directions 
that  the  cases  be  readjudicated  in  accordance  with  this  opinion. 

The  papers  in  the  case  are  herewith  returned. 


MARRIAGE  AND  DIVOBCK— ACT  JUNE  27,  1890. 

Martha  J.  Kirkland  (alleged  widow). 

Claimant,  the  widow  of  Samuel  B.  Kirkland,  married  Abraham  Jackson  in  1865; 
Jackson  obtained  a  divorce,  a  vinculo,  from  her  in  1881. 

Held:  The  divorce  decree  did  not  put  her  back,  as  to  the  rights  under  the  law,  as 
the  widow  of  Kirkland.  She  forever  destroyed  her  status  as  the  widow  of 
Kirkland  when  she  entered  into  a  valid  marriage  contract  with  Jackson. 

AaUtant  Secretary  F,  Z.  Campbell  to  the  Commissioner  of  Pensions. 

Martha  J.,  an  alleged  widow  of  Samuel  B.  Kirkland,  formerly  a 
private  in  Company  E,  Twenty-third  Iowa  Volunteer  Infantry,  filed 
her  application  under  the  act  of  June  27,  1890,  on  June  5,  1897,  claim 
being  rejected  on  September  8,  1897,  on  the  ground  of  no  title.  An 
appeal  was  filed  on  August  30,  1898. 

The  facts  are  as  follows: 

Claimant,  Martha  J.,  was  legally  married  to  Samuel  B.  Kirkland, 
on  March  19,  1844.  Said  Kirkland  died  in  the  service  on  August  2*>, 
1863,  and  said  Martha  J.  married  Abraham  Jackson  on  March  30*1865, 
Said  Jackson  obtained  a  divorce  from  her  on  December  13,,  1S&V.    TYkfc 
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above  facts  are  not  disputed,  but  the  attorney  in  his  appeal  raises  an 
issue  of  law,  the  appeal  being  as  follows: 

The  Commissioner  of  Pensions  in  his  letter  of  Augusts,  1898,  admits  that  proof 
has  been  filed  that  a  divorce  a  vinculo  matrimonii  had  been  granted  to  Mrs.  Jackson 
long  before  she  applied  for  a  pension  (in  1881) ,  but  claims  that,  because  it  does  not 
show  that  the  marriage  of  Mrs.  Jackson  with  her  second  husband  was  declared  void 
ab  initio,  therefore  she  is  not  entitled  to  a  pension  as  the  widow  of  her  first  husband 
and  soldier,  Samuel  B.  Kirkland. 

In  this  conclusion,  it  is  respectfully  submitted,  the  Commissioner  is  mistaken. 

Marriages  are  set  aside  by  the  courts,  as  authorized  by  the  laws  of  the  different 
States,  first,  for  causes  existing  at  the  time  of  the  marriage;  second,  for  causes  exist- 
ing subsequent  to  the  marriage.  (See  Code  of  Iowa,  sees.  3175-3182,  Code  of  1897; 
sees.  2223  and  2231,  Code  of  1873.) 

In  either  case  the  divorce  is  absolute. 

If  the  decree  of  1881  of  the  Pottawattamie  County  district  court  had  been  grantee 
for  the  first  cause,  the  Commissioner  admits  Mrs.  Jackson  would  be  entitled  to  i 
pension,  but  being  for  the  second  cause  he  denies  it.     This  is  a  distinction  without 
difference.     The  law  makes  no  such  distinction  between  the  two  kinds  of  divore* 
In  either  case  it  is  a  divorce  a  vinculo  matrimonii,  and  is  absolute  on  its  face. 

After  the  decree  of  1881  Mrs.  Jackson  was  no  longer  the  wife  or  the  widow  < 
Abraham  Jackson,  her  second  husband.  By  it  she  was  restored  to  the  position  sli 
occupied  before  her  second  marriage  as  the  widow  of  Samuel  B.  Kirkland,  and  * 
such  widow  of  the  deceased  soldier  I  insist  she  is  entitled  to  a  pension  under  tfa 
law  of  June  27,  1890. 

In  support  of  the  legal  position  herein  taken  I  refer  to  volume  5  of  the  America 
and  English  Encyclopedia  of  Law,  page  746,  under  head  of  "  Divorce;"  also  to  pag 
839  of  the  same  volume,  subdivision  4,  in  which  it  is  declared  that  a  decree  a  vir 
culo  matrimonii  dissolves  all  ties  and  destroys  the  relation  of  husband  and  wift 
After  the  date  of  the  decree  a  husband  has  no  wife  and  the  wife  has  no  husband  an 
the  woman  is  a  femme  sole. 

This  language  in  the  text  is  fully  sustained  by  numerous  citations,  and  to  which 
refer.     I  will  make  no  others.     The  language  of  the  text  is  the  law  of  the  land. 

I  know  that  every  possible  objection  is  now  made  to  the  granting  of  pensions,  hi 
this  one  is  so  inexcusable  that  it  ought  not  to  be  sustained. 

The  Commissioner  of  Pensions  is  certainly  in  error  in  refusing  a  pension  to  Mr 
Jackson,  and  I  again  ask  that  his  decision  be  reversed  and  a  pension  granted  to  he 

The  contention  made  by  the  attorney  is  a  novel  one,  but  it  will  nc 
bear  the  test  of  sound  argument. 

The  word  "divorce,"  while  variously  used  in  text- books  and  com 
decisions,  has  nevertheless  a  clearly  defined  and  technical  meaning 
Bouvier  defines  it  as  "The  dissolution  or  partial  suspension,  by  law 
of  the  marriage  relation;  ■,  the  editor  going  on  to  state: 

The  more  correct  modern  usage,  however,  confines  the  signification  of  divorce  t 
the  dissolution  of  a  valid  marriage.  *  *  *  A  sentence  or  decree  which  rendei 
the  marriage  void  ab  initio  and  bastardizes  the  issue  should  be  distinguished  fror 
one  which  is  entirely  prospective  in  its  operation;  and  for  that  purpose  the  forme 
may  be  termed  a  sentence  of  nullity.     ( Bouvier' s  Law  Dictionary,  title  Divorce.) 

Stewart  says  upon  this  point: 

A  decree  separating  parties  validly  married  is  a  decree  of  divorce;  a  decree  deelai 
ing  a  void  marriage  void,  or  making  a  voidable  marriage  void,  is  a  decree  of  nullity 
(Stewart  on  Marriage  and  Divorce,  sec.  10.) 
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Now,  while  without  doubt  the  word  divorce  signifies  in  legal  par- 
lance a  dissolution  by  a  court  of  competent  jurisdiction  of  the  mar- 
riage contract,  and  to  this  extent  might  possibly  include  some  cases 
where  parties  were  freed  from  the  marriage  bond  by  reason  of  an 
actual  voidable  marriage,  yet  one  must  always  look  to  the  decree  itself 
to  ascertain  its  precise  legal  effect.  The  decree  in  the  case  at  bar  is  as 
follows: 

State  of  Iowa,  Pottawattamie  County,  $8: 

Be  it  remembered,  that  at  a  term  of  the  district  court  within  and  for  the  county 
and  State  aforesaid,  begun  and  holden  at  the  court-house  in  the  city  of  Council 
Bluffs,  on  the  first  Monday  of  December,  A.  D.  1881,  to  wit,  on  the  13th  day  of 
December,  A.  D.  1881,  Hon.  J.  R.  Reed,  judge  of  said  court,  in  and  for  the  fifteenth 
judicial  district  of  said  State,  presiding.  On  the  —  day  of  said  term,  it  being  the 
13th  day  of  December,  A.  D.  1881,  among  other,  the  following  proceedings  were 
had,  done,  and  entered  of  record,  to  wit: 


[  No.  32 


; 


Abraham  Jackson 

r*.  Y  No.  3276. 

M.  J.  Jackson. 

And  now,  on  this  13th  day  of  December,  1881,  comes  on  this  cause  for  trial,  a 
default  having  been  heretofore  entered,  to  wit,  on  the  6th  day  of  December,  1881,  at 
which  time  the  plff.  appears  by  his  attys.,  Sapp  &  Lyman,  and  the  deft.,  though 
duly  and  legally  notified,  failed  to  appear  or  answer,  and  was  duly  adjudged  in 
default. 

And  the  cause  being  submitted  to  the  court,  and  the  court  having  examined  the 
evidence  and  being  fully  advised,  finds  for  the  plff. 

Whereupon  it  is  ordered,  adjudged,  and  decreed  by  the  court  that  the  bonds  of 
matrimony  heretofore  existing  between  plff.  and  defendant  be,  and  the  same  are 
hereby,  dissolved,  and  that  plff.  be,  and  he  hereby  is,  forever  and  absolutely 
divorced  from  said  deft,  and  restored  to  all  his  rights  as  an  unmarried  man,  and 
that  he  pay  the  costs  of  this  action,  taxed  at dollars. 

The  causes  for  which  the  decree  was  granted  are  not  set  forth  in  the 
decree,  but  the  precise  nature  of  the  decree  is  patent  upon  the  face  of 
the  judgment  of  the  court.  It  dissolved  the  bonds  of  matrimony.  If 
there  had  been  no  legal  matrimony,  the  decree  would  have  so  stated, 
and  it  would  then  have  been  a  decree  of  nullity.  Stewart,  in  his  work  on 
Marriage  and  Divorce,  Chapter  XL,  draws  the  distinction  between 
various  kinds  of  divorces,  as  well  as  degrees  of  nullity,  and  states,  in 
sec.  412: 

Where  the  divorce,  so  called,  is  granted  for  a  cause  which  affects  the  original 
validity  of  the  marriage,  the  decree  is  properly  one  of  nullity. 

Citing  the  following  form  as  illustrative  of  his  statement — 

Therefore  the  court  doth  hereby  pronounce,  decree,  and  declare  that  the  said  pre- 
tended marriage  so  had  and  solemnized  between  the  said  W.  H.  M.  and  the  said 
M.  B.  P.,  otherwise  called  M.  B.  M.,  was  and  is  wholly  and  absolutely  null  and  void 
to  all  intent*  and  purposes  whatsoever,  and  the  court  doth  hereby  further  pronounce, 
decree,  and  declare  that  the  said  W.  H.  M.  was  and  is  free  from  all  bond  oi  xa&xmi@& 
with  the  said  M.  B.  P. 
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It  needs  no  extended  argument  to  show  that  while  a  divorce  decree 
may,  in  common  parlance,  include  a  decree  of  nullity,  yet  the  effect  of 
the  decree  of  nullity  is  vastly  different  from  a  decree  of  divorce,  either 
nisi,  mensa  et  thoro,  or  a  vinculo.  No  one,  if  he  or  she  has  contracted 
a  marriage  which  is  neither  void  nor  voidable,  can  obtain  a  decree  of 
nullitv. 

A  decree  of  nullity  determines  that  the  parties  never  were  husband 
and  wife  (Stewart  on  Mar.  and  Div.,  sec.  429),  and  makes  void  what 
might  otherwise  have  been  valid.  *  *  *  It  declares  no  marriage 
ever  existed.     (Ibid.,  sec.  147.) 

The  pseudo  husband  has  not  and  never  did  have  any  right  over  his 
matrimonial  partner.  She  was  never  under  coverture.  In  short,  all 
acts  performed  by  them  arising  out  of  the  relation  of  husband  and 
wife  are  as  valueless  and  void  as  if  they  never  had  assumed  such  a 
relation. 

The  effect  of  a  regular  divorce  decree — a  vinculo — is,  however,  of 
much  less  extent.  It  calls  a  halt  from  the  date  of  the  decree,  but  can 
not,  from  its  very  nature,  effect  transactions  which  occurred  prior  to 
the  granting  of  the  divorce. 

When  a  legal  marriage  has  taken  place  it  can  be  dissolved  only  by 
death  or  by  a  court  of  competent  jurisdiction. 

In  the  present  instance  the  decree  is  admitted  to  be  a  vinculo — a 
regular  divorce  decree — dissolving  the  bonds  of  legal  matrimony  here- 
tofore entered  into.  It  holds,  inferentially,  that  claimant  was  legally 
married  to  Jackson,  but  also  from  and  after  December  13,  1881,  she 
was  no  longer  his  wife.  It  does  not  pretend  to  put  her  back  into  any 
other  former  status  from  which  she  had  been  illegally  separated.  It 
did  not  make  her  again  the  widow  of  Kirkland.  It  made  her  a  femme 
sole,  wholly  independent  of  Jackson,  and  having  once  legally  ended 
her  status  as  the  widow  of  Kirkland  by  marrying  Jackson,  there  was 
no  way  known  to  the  law  by  which  she  could  again  claim  any  rights 
under  Kirkland. 

It  may  be  repeated  that  when  this  claimant  entered  into  a  valid 
marriage  contract  with  Jackson  she  effectually  destroyed,  in  the  eyes 
of  the  law,  her  status  as  the  widow  of  Kirkland,  and  no  court  in  anjT 
State  could  restore  her  to  her  former  pensionable  status  and  rights  as 
the  widow  of  Kirkland. 

Claimant  is  now  a  femme  sole;  she  is  neither  widow  nor  wife  in  the 
law.  She  is  a  divorced  woman,  and  can  claim  no  more  rights  under 
the  pension  law  as  the  widow  of  Kirkland  than  she  can  under  the  com- 
mon law  as  the  wife  of  Jackson.  Her  status  as  widow  was  destroved 
by  her  own  act.     The  law  destroved  her  status  as  wife  of  Jackson. 

The  attornev's  contention  is  fallacious  in  the  extreme  and  has  no 
foundation  in  law. 

The  views  herein  expressed  as  to  the  effectiveness  of  the  quoted 
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divorce  decree  are  based  upon  the  presumption  that  the  said  decree  is 
a  valid  one.  The  full  judgment  roll  or  a  transcript  thereof  is  not 
before  the  Department,  and  the  decree,  per  se,  is  certainly  faulty  as 
evidence  in  that  it  does  not  recite  the  grounds  for  the  divorce  granted 
in  a  State  in  which  decrees  of  divorce  are  granted  only  on  statutory 
grounds.  It  may  be  that  such  a  jurisdictional  fact  might  be  presumed 
in  the  absence  of  the  entire  judgment  roll,  but  even  if  the  said  decree 
were  void  it  could  avail  claimant  nothing  in  this  case.  If  the  decree 
was  void  for  want  of  a  proper  statement  of  jurisdictional  facts  it  would 
but  leave  claimant  in  the  status  of  the  wife  of  Jackson;  so  it  is  not 
necessary  to  enter  into  an  extended  discussion  of  the  validity  of  said 
decree.  A  proper  conclusion  could  not  be  reached  on  such  point  on 
the  papers  now  in  evidence. 
The  papers  are  returned.     Action  affirmed. 


CONSTRUCTION— ACT  MARCH  3,    1809— DESERTED  WIFE— RETROACTIVE 

LAWS. 

Mary  Ann  Rothery  v.  Henry  N.  Rothery. 

The  act  of  March  3,  1899,  is  prospective,  not  retroactive,  in  its  operation,  and  the 
desertion  named  therein  refers  only  to  such  as  occurs  subsequent  to  the  passage 
of  the  act.  The  word  "  desertion"  in  said  act  is  used  in  its  general  legal  sense, 
and  means  the  willful  withdrawal  of  one  of  the  married  parties  from  the  other 
or  the  voluntary  refusal  of  one  of  the  married  parties  to  renew  a  suspended 
cohabitation,  without  legal  justification. 

Assistant  Secretary  F.  Z.  Campbell  to  t/ie  Commissioner  of  Pensions, 

September  5,  1900. 

Henry  N.  Rothery,  late  sergeant,  Company  D,  Fifth  United  States 
Artillery,  appealed  November  10,  1899,  from  the  Bureau  action  of 
June  3,  1899,  allowing  the  claim  of  Mary  Ann  Rothery  (alleged 
deserted  wife),  filed  March  24,  1899,  under  the  act  of  March  3,  1899, 
and  directing  that  one-half  of  his  pension  be  paid  to  soldier's  said 
wife. 

Appellant  contends  that  on  May  12,  1899,  he  was  served  with  a 
notice  allowing  him  thirty  days  in  which  to  file  evidence  in  defense  of 
his  wife's  said  claim,  and  that  the  claim  was*  adjudicated  prior  to  the 
expiration  of  said  thirty  days,  or  on  June  4,  1899;  that  his  wife 
refuses  to  live  with  him;  that  she  is  not  in  necessitous  circumstances, 
but  makes  a  good  living,  while  his  army  disabilities  render  him 
unable  to  work;  that  he  is  70  years  of  age,  and  that  since  being 
deprived  of  one-half  his  pension  he  is  dependent  upon  charity,  and 
that  he  has  filed  several  affidavits  showing  that  his  wife  refuses  to  live 
with  him  or  to  permit  him  to  live  with  her. 

It  does  not  appear  that  his  wife  has  been  served  with  copies  oi  titoa* 
affidavits  or  of  this  appeal. 
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Soldier  enlisted  September  25,  1857,  and  was  discharged  after  reen- 
listment,  March  31,  1869. 

At  the  date  of  the  filing  of  said  wife's  claim  he  was  in  receipt  of  a 
pension  for  injury  to  right  temple,  and  disease  of  liver  and  stomach, 
of  service  origin,  at  $30  per  month,  and  had  a  claim  for  increase 
pending  under  act  of  July  14,  1892. 

The  files  in  the  case  show  a  notice  dated  May  12,  1899,  wherein 
soldier  was  notified  that  Mary  Ann  Rothery  did  on  March  24, 1899, 
file  an  application  for  one-half  of  his  pension  under  the  provisions  of 
the  act  of  March  3,  1899,  on  the  ground  that  he  had  deserted  her  and 
failed  to  contribute  to  her  support;  that  thirty  days  would  be  allowed 
him  to  file  such  evidence  under  oath  in  the  premises  as  he  might  deem 
necessarv,  and  that  the  notice  should  be  attached  to  and  filed  with  hb 
reply.     This  notice  appears  to  have  been  filed  June  6,  1899,  together 
with  testimony  denying  desertion,  and  which  if  true  would  constitute 
a  complete  defense  to  the  wife's  claim.     This  notice  and  the  accompa- 
nying affidavits  were  filed  within  the  thirty  da\rs  named  in  said  notice- 
It  appears,  however,  from  the  face  brief  that  the  wife's  claim  wa*> 
submitted  for  approval  June  3,  1899,  and  prior  to  the  expiration  of 
said  thirty  days  and  prior  to  the  filing  of  the  evidence  by  the  soldier- 
While  the  face  brief  fails  to  indicate  when  final  action  was  taken,  it 
does  appear  that  the  wife's  claim  was  in  course  of  adjudication  and 
was  submitted  for  approval  by  the  examiner  June  3,  1899,  and  that 
the  pension  agent,  the  auditor,  and  the  pensioner  were  notified  on  the 
same  date. 

It  further  appears  from  the  papers  in  the  case  that  the  wife's  claim 
was  specially  examined  in  July,  1899,  and  on  July  19, 1899,  the  special 
examiner  reported  that — 

The  wife  has  drawn  one-half  of  his  pension  for  one  quarter;  that,  believing  the 
division  of  the  pension  in  just,  recommend  no  further  action. 

Mrs.  Rothery  testified  July  11,  1899,  that  she  had  received  one-half 
of  soldier's  pension  for  one  quarter  (three  months)  as  his  deserted  wife. 

This  would  indicate  that  the  wife's  claim  had  been  adjudicated  by 
the  Bureau  prior  to  the  special  examination. 

The  act  of  March  3,  1899,  under  which  the  said  wife's  claim  was 
filed,  provides,  so  far  as  cases  of  this  class  are  concerned,  as  follows: 

That  in  case  a  resident  pensioner  of  the  United  States  shall  for  a  period  of  over 
six  months  desert  his  lawful  wife,  she  being  a  woman  of  good  moral  character  and 
in  necessitous  circumstances,  *  *  *  the  Commissioner  of  Pensions  is  hereby 
directed,  upon  being  satisfied  by  competent  evidence  of  such  desertion,  to  cause  one- 
half  of  the  pension  due  or  to  become  due  said  pensioner  during  the  continuance  of 
such  desertion  to  be  paid  to  the  wife. 

It  is  plain  from  the  reading  that  this  act  is  prospective,  not  retro- 
active, in  its  operation,  and  that  the  desertion  named  in  the  act  refers 
only  to  such  desertion  a»s  occurred  subsequent  to  the  passage  of  the  act 
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The  language  of  the  act  is,  "shall  for  a  period  of  over  six  months 
desert."     *     *    *. 

The  act  created  a  new  condition  and  attached  a  new  disability  affect- 
ing the  right  of  the  pensioner.  It  also  created  a  new  right  in  behalf 
of  a  new  class  of  persons,  and  operates  only  upon  acts  done  and  trans- 
actions occurring  after  the  act  took  effect. 

It  is  a  fundamental  rule  in  the  construction  of  statutes  that  thev  are 
to  be  construed  to  operate  prospectively,  and  not  retrospectively,  unless 
the  language  clearly  precludes  all  question  as  to  the  intent  of  the  leg- 
islature that  they  should  operate  retrospectively.  (See  Sedgwick  on 
Construction  of  Statutory  and  Constitutional  Law,  p.  160-161,  and 
note(tf);  Sutherland  on  Stat.  Con.,  par.  206,  and  cases  cited;  Endlich 
on  Interpretation  of  Statutes,  par.  271,  and  cases  therein  cited  under 
note  25;  Maxwell  on  Interpretation  of  Statutes,  p.  191;  Potter's 
Dwarris  on  Statutes  and  Constitutions,  p.  74-162;  Bouvier's  Institutes, 
29;  23  Am.  and  Eng.  Ency.  of  Law,  p.  448.) 

Retrospective  statutes  are  looked  upon  with  disfavor  by  the  courts, 
and  are  strictly  construed.  As  stated  in  the  case  of  United  States  v. 
Heth  (3  Cranch,  298-413): 

Words  in  a  statute  ought  not  to  have  a  retrospective  operation  unless  they  are  so 
.  clear,  strong,  and  imperative  that  no  other  meaning  can  be  annexed  to  them,  or 
unless  the  intention  of  the  legislature  can  not  be  otherwise  satisfied.     See  also  the 
case  of  Jennett  Thompson  (7  P.  D.,  264). 

Sharswood,  J.,  in  the  case  of  Taylor  v.  Mitchell  (57  Pa.  St.,  211), 
said: 

There  is  no  canon  or  construction  better  settled  than  this,  that  a  statute  shall 
always  be  interpreted  so  as  to  operate  prospectively  and  not  retrospectively  unless 
the  language  is  so  clear  as  to  preclude  all  question  as  to  the  intention  of  the  legisla- 
ture. Retrospective  laws  generally,  if  not  universally,  work  injustice,  and  ought  to 
be  80  construed  only  when  the  mandate  of  the  legislature  is  imperative.  *  *  * 
The  language  of  the  act  of  assembly,  in  its  ordinary  use  and  meaning,  relates  to  wills 
thereafter  to  be  made.  It  is  only  by  a  technical  construction  that  it  can  be  made  to 
bear  a  different  sense.  Such  a  construction  might  justly  be  applied  to  a  law  which 
on  its  face  appears  to  be  retrospective,  in  order  to  restrain  it  to  a  prospective  oper- 
ation, but  it  would  certainly  be  a  novelty  to  apply  it  conversely.  See  also,  Gable's 
Ex.  r.  Daub  (4  Wright,  217);  United  States  i\  Heth  (3  Cranch,  399);  Murray  v.  Gib- 
sea  (15  How.,  421);  Harvey  r.  Tyler  (2  Wall.,  329);  Chew  Heong  v.  United  States 
(113  U.  S.,  559);  United  States  r.  Ala.  Great  Southern  R.  R.  Co.  (142  U.  S.,  615-621). 

Statutes  .speak  from  the  time  they  take  effect,  and  their  taking  effect 
may  depend  on  a  future  contingent  event.  See  Sutherland  on  Con. 
Stat.,  pars.  71,  72, 107,  and  160. 

A  prospective  statute  is  one  which  regulates  the  future  and  operates 
upon  acts  done  and  transactions  occurring  after  it  takes  effect,  while 
a  retrospective  statute  operates  upon  a  subject  already  existing  or  an 
act  done.     (See  Sutherland  on  Con.  Stat.,  par.  206.) 

Prior  to  the  passage  of  the  said  act  of  March  3, 189ft,  a  pensvem^fc 
deaertioz?  of  his  wife  was  no  ground  for  withholding  a  portion  oi  \i\a 
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pension  from  him  and  paying  it  to  his  wife.  How,  then,  can  such 
desertion,  prior  to  the  passage  of  said  act,  operate  to  defeat  his  exclu- 
sive right  to  his  pension  money  ?  To  hold  such  a  construction  of  the 
act  might  operate  to  deprive  a  pensioner  of  the  exclusive  control  of 
his  pension  money,  although  living  in  harmonious  domestic  relation 
with  his  wife,  because  some  time  in  the  past  he  had  temporarily 
deserted  her  for  six  months  and  a  day. 

Prior  to  the  passage  of  said  act  of  March  3,  1899,  it  had  been  the 
uniform  policy  of  the  pension  laws  to  guard  and  protect  the  soldier 
pensioner  in  the  sole  and  exclusive  possession  and  enjoyment  of  his 
pension. 

Section  4747,  Revised  Statutes,  provides: 

No  sum  of  money  due  or  to  become  due  to  any  pensioner  shall  be  liable  to  attach- 
ment, levy,  or  seizure  by  or  under  any  legal  or  equitable  process  whatever,  whether 
the  same  remains  with  the  Pension  Office,  or  any  officer  or  agent  thereof,  or  if  in 
course  of  transmission  to  the  pensioner  entitled  thereto,  but  shall  inure  wholly  to 
the  benefit  of  such  pensioner. 

Section  4734,  Revised  Statutes,  passed  as  early  as  May  20,  1836, 
provided  that — 

The  provisions  of  law  which  allow  the  withholding  of  compensation  of  any  person 
wTho  is  in  arrears  shall  not  be  construed  to  authorize  the  pension  of  any  pensioner  of 
the  United  States  to  be  withheld. 

Section  4745,  as  amended  by  the  act  of  February  28, 1S83,  provides: 

Any  pledge,  mortgage,  sale,  assignment,  or  transfer  of  any  right,  claim,  or  interest 
in  any  pension  which  has  been  or  may  hereafter  be  granted  shall  be  void  and  of  no 
effect;  and  any  person  who  shall  pledge,  or  receive  as  a  pledge,  mortgage,  sale,  assign- 
ment, or  transfer  of  any  right,  claim,  or  interest  in  any  pension  or  pension  certificate 
which  has  been  or  may  hereafter  be  granted  or  issued,  or  who  shall  hold  the  same 
as  collateral  security  for  any  debt  or  promise,  or  upon  any  pretext  of  such  security  or 
promise,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  in  a  sum  not  exceeding  one  hundred  dollars  and  the  costs  of  the  prosecution; 
and  any  person  who  shall  retain  the  certificate  of  a  pensioner,  and  refuse  to  surrender 
the  same  upon  the  demand  of  the  Commissioner  of  Pensions  or  a  United  States 
pension  agent,  or  any  other  person  authorized  by  the  Commissioner  of  Pensions  or 
the  pensioner  to  receive  the  same,  shall  be  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  in  a  sum  not  exceeding  one  hundred  dollars  and  the 
costs  of  the  prosecution. 

On  December  21,  1893,  Congress  provided: 

That  any  pension  heretofore  or  that  may  hereafter  be  grantee!  to  any  applicant 
therefor  under  any  law  of  the  United  States  authorizing  the  granting  and  payment 
of  pensions,  on  applications  made  and  adjudicated  upon,  shall  be  deemed  and  held 
by  all  officers  of  the  United  States  to  be  a  vested  right  in  the  grantee  to  that  extent 
that  payment  thereof  shall  not  be  withheld  or  suspended  until,  after  due  notice  to 
the  grantee  of  not  less  than  thirty  days,  the  Commissioner  of  Pensions,  after  hearing 
all  the  evidence,  shall  decide  to  annul,  vacate,  modify,  and  set  aside  the  decision 
upon  which  such  pension  was  granted.  Such  notice  to  grantee  must  contain  a  full 
and  true  statement  of  any  charges  or  allegations  upon  which  such  decision  granting 
such  pension  shall  be  sought  to  be  in  any  manner  disturbed  or  modified. 
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These  various  provisions  show  with  what  jealous  care  Congress  has 
guarded  the  rights  of  the  pensioner,  and  had  Congress  contemplated 
or  intended  by  the  act  of  March  3,  1899,  to  divert  and  withhold  from 
him  a  portion  of  his  pension  money  for  acts  of  omission  or  commission 
prior  to  the  passage  of  the  act — acts  in  no  degree  affecting  the  degree 
of  his  physical  disability — it  would  certainly  have  manifested  its  inten- 
tion by  apt  and  appropriate,  clear  and  unmistakable  language. 

Following  the  history  of  this  act,  from  its  introduction  in  the  House 
as  H.  R.  1055  to  its  final  passage,  there  is  nothing  in  the  discussion 
of  the  bill,  either  in  the  House  or  Senate,  to  indicate  any  intention  to 
make  the  act  in  any  manner  retroactive  or  retrospective  in  its  opera- 
tion. On  the  contrary,  a  provision  in  the  bill  that  "  the  entrance  of 
the  pensioner  into  any  State  Home  for  soldiers  and  sailors  as  an  inmate 
thereof  shall  constitute  prima  facie  evidence  of  desertion  *  *  *  " 
(Congressional  Record,  3d  Session  55th  Congress,  Vol.  32,  Part  1st,  p. 
379),  was  stricken  out,  the  House  having  refused  to  concur  in  that 
portion  of  the  Senate  amendment. 

There  is  therefore  no  ground  upon  which  to  base  an  argument  that 
the  act  was  intended  to  be  retrospective,  but  on  the  contrary  its  plain 
language  shows  it  to  be  prospective  in  its  operation. 

As  the  wife's  application  was  filed  March  24,  1899,  but  twenty -one 
days  after  the  passage  of  the  act,  it  was  premature  and  should  have  been 
rejected,  as  it  was  impossible  for  her  to  prove  the  desertion  named 
therein. 

It  is  to  be  noted  that  this  is  not  a  claim  under  the  second  or  third 
proviso  of  said  act  of  March  3,  1899. 

Even  assuming  that  the  six  months'  desertion  named  in  the  act  refers 
to  a  desertion  for  that  period  prior  to  the  passage  of  the  act,  I  am  of 
the  opinion  that  desertion  within  the  meaning  of  that  term  as  used  in 
aid  act  is  not  established  by  the  evidence  in  this  case. 

The  wife  of  the  pensioner  testified  by  affidavit  March  23,  1899,  that 
about  five  years  prior  thereto  soldier  deserted  her  and  had  not  since 
contributed  anything  to  her  support,  and  this  was  corroborated  by  the 
affidavit  of  Mrs.  Heard  and  others. 

The  soldier  in  reply  in  an  affidavit  filed  June  6,  1899,  testified  that 
the  reason  he  did  not  live  with  his  wife  was  that  she  would  not  allow 
him  to  do  so;  that  in  1889  he  was  dismissed  from  a  $1,200  clerkship  in 
the  War  Department,  having  previously  been  absent  sick  with  pay  for 
eleven  months,  and  was  at  the  time  in  the  country  under  medical  treat- 
ment, and  that  upon  his  return  his  wife  treated  him  as  an  unwelcome 
stranger;  that  subsequently  he  went  to  the  hospital  for  treatment, 
incurred  some  debts  incident  to  his  treatment,  and  for  a  time  could 
{pre  his  wife  no  money;  that  she  notified  him  through  their  son  that 
he  must  keep  away  from  her  house,  as  she  would  have  nothing  to  do 
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with  him,  and  that  she  has  not  spoken  to  or  taken  the  slightest  recog- 
nition of  him  since. 

This  the  wife  denies,  and  a  number  of  witnesses  state  generally  that 
soldier  deserted  her. 

Her  own  testimony  on  special  examination  corroborates  the  soldier's 
statements,  that  his  wife  refused  to  live  with  him. 

In  answer  to  the  question  by  the  special  examiner,  "  Has  your  hus- 
band ever  asked  you  to  live  with  him,"  she  replied: 

I  have  never  given  him  a  chance.  He  has  never  written  me  asking  that  privilege 
*  *  *  There  would  be  no  use  of  our  living  together  again,  because  it  woul< 
always  be  the  same  thing.     We  could  not  live  happily  together.     *    *    * 

The  testimony  is  very  voluminous  and  tends  strongly  to  show  affec 
tion  on  the  part  of  the  husband  for  his  wife  and  children,  while  thet 
is  an  entire  lack  of  testimony  on  the  part  of  the  wife  of  any  affectio 
on  her  part  for  her  husband  since  the  date  of  the  alleged  desertio 
and  for  some  time  prior  thereto. 

Upon  her  return  from  Philadelphia,  and  hearing  that  he  was  at  th 
hospital,  she  did  not  go  to  ascertain  his  condition.  When  meetin 
him  upon  the  street  she  refused  to  recognize  him,  and  the  prepondei 
ance  of  the  testimony  tends  strongly  to  show  that  she  refused  to  pel 
mit  his  return,  and  she  now  testifies  that  she  will  never  resume  he 
marital  relations  with  her  husband.  Is  she  therefore  in  a  position  1 
charge  and  establish  desertion  ?     Is  not  she  the  deserting  party  ? 

The  word  " desertion"  in  said  act  of  March  3,  1899,  is  used  in  i 
general  legal  sense,  and  desertion,  in  law,  is  a  willful  abandonment  < 
an  Employment  or  a  duty  in  violation  of  a  legal  or  moral  obligatioi 
and,  as  applied  to  the  matrimonial  relation,  means  the  willful  wit] 
drawal  of  one  of  the  married  parties  from  the  other  or  the  voluntai 
refusal  of  one  of  the  married  parties  to  renew  a  suspended  cohabit 
tion,  without  justification,  in  either  the  consent  or  the  wrongful  coi 
duct  of  the  other.  As  stated  by  Bishop  in  his  work  on  Marriag 
Divorce,  and  Separation,  paragraph  169: 

To  constitute  desertion  there  must  be  a  simultaneous  separation  and  intent 
desert,  and  it  does  not  exist  without  the  presence  of  both.     The  two  need  not  beg 
together,  but  the  desertion  commences  whenever  to  either  one  the  other  is  added. 

The  affirmative  elements  are  two,  the  cohabitation  ended  and  the  offending  party 
intent  to  desert.     Negatively,  it  must  be  without  legal  justification. 

As  stated  by  Stewart  on  Marriage  and  Divorce,  paragraph  251 : 

To  establish  desertion  three  things  must  be  shown:  First,  cessation  of  cohabit 
tion;  second,  the  intention  of  the  mind  of  the  defendant  not  to  resume  cohabitatio 
third,  the  absence  of  the  complainant's  consent  to  the  separation  or  conduct  justif 
ing  it.  *  *  *  One  can  not  be  deserted  while  he  or  she  consents  to  the  separatio: 
and  the  one  who  intentionally  drives  the  other  away  deserts  such  other. 

Separation  is  not  desertion,  as  announced  in  Ingersoll  v.  Ingerso 
(49  Pa.  St.,  249),  and  the  mere  fact  that  parties  are  living  apart  dcx 
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not  even  raise  the  presumption  of  desertion,  and  separation  by  mutual 
consent  of  the  parties  is  not  desertion  in  either.  The  consent  may  not 
be  expressed,  it  maybe  inferred  from  conduct     (See  also  S.  C,  256.) 

So  also  the  intent  must  be  intended  to  be  permanent,  and  the  one 
who  has  the  intent  to  desert,  whether  it  be  the  one  who.  leaves  the 
matrimonial  home  or  not,  is  the  one  who  deserts.  (Ibid.,  254-255.) 
As  held  in  Marker  v.  Marker  (11  N.  J.  L.,  257),  "  desertion  is  a  ques- 
tion of  intention." 

The  desertion  must  be  against  the  will  and  consent  of  the  party 
deserted.  See  cases  of  Rose  v.  Rose  (50  Mich.,  92);  Better  v.  Better 
(Ibid.,  51). 

As  stated  by  Judge  Campbell  in  the  case  of  Cooper  v.  Cooper  (17 
Mich.,  205): 

Desertion  can  only  be  complained  of  when  it  is  against  the  will  of  the  party  who 
b  deserted.  If  there  be  a  separation  by  consent,  that  consent  shows  that  the  parties 
deem  it  no  grievance  to  be  deprived  of  each  other's  society. 

I  am  clearly  of  the  opinion  that  the  evidence  in  this  case  fails  to 
establish  desertion  on  the  part  of  the  soldier,  or  that  he  has,  in  the 
language  of  the  act  of  March  3,  1899,  deserted  his  wife.     There  is  not 
only  a  lack  of  evidence  establishing  an  intent  to  desert  on  the  part  of 
the  soldier,  but  the  evidence  does  establish  the  fact  that  his  wife  f reelv 
and  voluntarily  acquiesced  and  consented  to  the  separation.     The  pen- 
sioner has  at  various  times  indicated  his  desire  to  return  to  his  wife  if 
she  would  consent,  but  she  has  persistently  refused  [her  consent,  and 
expressly  testified  that  she  "  never  asked  him  to  come  back;  had  never 
given  him  a  chance  to  ask  her  to  live  with  him,  and  was  glad  that  he 
had  concluded  to  stay  away;"  that  she  "had  to  choose  between  him 
and  my  children;  we  could  not  live  together,  and  what  was  the  use;" 
that"  there  would  be  no  use  in  our  living  together  again,"  etc. 

The  pensioner  asserts  that  when  he  left  home  at  the  time  his  wife 
was  in  Philadelphia  he  expected  to  return  to  her;  that  she  knew  he 
was  going  to  the  hospital  before  she  left  for  Philadelphia;  that  he  told 
her  he  would  have  to  go  because  he  was  sick;  that  she  afterwards  sent 
him  word  by  his  son  Harry  to  stay  away.  In  this  he  is  corroborated 
by  Mrs.  Harry  Kothery  and  by  the  subsequent  conduct  and  conver- 
sation of  his  wife.  That  when  he  left  the  house  September,  1890,  and 
went  to  the  hospital  he  did  not  expect  to  go  away  to  stay;  that  he 
went  expecting  to  get  cured;  that  he  had  never  said  that  he  would  not 
go  back  to  her;  that  he  had  spoken  to  her  in  the  street,  but  she  had 
refused  to  recognize  him;  that  he  would  willingly  live  with  her  if  she 
would  ask  him  in  good  faith. 

Both  the  pensioner  and  his  wife  are  reported  of  good  reputation, 
and  the  burden  of  proof  is  upon  her  to  establish  desertion  on  the  part 
of  her  husband,  against  her  will  and  consent.     This  I  think  fc\ifc  Y*a& 
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failed  to  do,  and  even  assuming  that  the  language  of  the  act  of  March 
3,  1899 — 

That  in  a  case  a  resident  pensioner  of  the  United  States  shall  for  a  period  of  over 
six  months  desert  his  lawful  wife — 

means  shall  have,  and  refers  to  acts  of  desertion  prior  to  the  passage 
of  the  act,  she  has  failed  to  establish  desertion,  and  that  both  upon 
legal  grounds  and  upon  the  merits  of  the  case  her  application  should 
have  been  denied. 

The  action  appealed  from  is  accordingly  reversed,  and  you  are 
directed  to  restore  to  pensioner  the  pension  of  which  he  has  been 
deprived  by  the  Bureau  action  appealed  from. 


LINE  OP  DUTY— EVIDENCE— PRESUMPTIONS. 

William  D.  Mitchell. 

When  prior  soundness  is  shown,  and  a  reasonable  degree  of  proof  that  the  injury 
was  sustained  in  the  service  is  furnished,  there  being  no  circumstances  which 
would  raise  a  suspicion  that  it  was  incurred  outside  the  line  of  duty,  and  such 
injury  is  shown  to  have  existed  at  discharge,  it  will  be  presumed  that  the  injury 
was  incurred  in  line  of  duty. 

Assistant  Secretary  F.  L.  Campbell  to  th-e  Commissioner  of  Pensions, 

September  11,  1900. 

William  D.  Mitchell,  formerly  a  private  in  Captain  Lambert's 
Independent  Company  Pennsylvania  Volunteer  Cavalry,  filed  his 
declaration  under  the  general  law  on  December  30,  1874,  alleging 
injury  to  the  left  arm,  claim  being  rejected  on  May  29,  1896,  on  the 
ground  that  service  origin  was  not  shown.  An  appeal  was  filed  on 
February  24,  1898,  and  the  rejection  was  affirmed  in  an  opinion  pro- 
mulgated in  said  case  on  July  14, 1899.  A  motion  for  reconsideration 
was  filed  on  September  16,  1899,  and  is  as  follows: 

Hon.  Secretary  of  the  Interior. 

Sir:  Referring  to  the  claim  under  the  general  law  of  William  D.  Mitchell,  deceased, 
Captain  Lambert's  Independent  Company  Pennsylvania  Cavalry,  certificate  No. 
683915,  we  have  the  honor  to  request  the  reconsideration  of  the  decision  of  the 
Department  of  July  14,  1899,  affirming  the  action  of  rejection  on  the  ground  that — 

"The  evidence  adduced  on  special  examination  fails  to  show  that  this  claimant 
received  the  alleged  injury  to  left  arm  in  the  service  and  line  of  duty." 

The  syllabus  of  the  decision  indicates  an  error,  as  it  would  appear  therefrom  that 
the  rejection  was  based  upon  what  the  "  evidence  adduced  upon  special  examination  " 
failed  to  show.  The  claimant  filed  considerable  evidence  which  is  entitled  to  con- 
sideration. 

It  is  further  submitted  that  the  incurrence  in  line  of  duty  should  be  presumed  in 
this  case  under  the  circumstances.  The  claimant  herein  was  alone,  on  picket  duty, 
at  the  time  he  incurred  injury  of  left  arm,  hence  can  not  furnish  the  testimony  of  eye- 
witnesses. But  he  has  furnished  testimony  of  persons  wrho  saw  him  when  he  returned 
from  picket  duty,  showing  that  his  arm  was  then  injured  and  what  he  then  declared 
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were  the  circumstances  under  which  he  was  injured.  This  is  circumstantial  evi- 
dence of  great  weight.  This  Department  admits  that  the  rule  requiring  eyewitnesses 
may  be  ignored  under  certain  circumstances,  and  cites  that  if  the  soldier  had 
incurred  his  injury  while  in  action  it  would  be  in  accord  with  good  practice  and  in 
harmony  with  the  spirit  of  the  pension  laws  to  presume  line  of  duty,  but  refuses  to 
presume  it  in  this  case  because  "the  operations  of  the  command  to  which  the 
eoltlier  was  attached  were  confined  to  a  part  of  the  country  where  a  condition  of  war 
did  not  exist."  Why,  we  ask,  is  it  reasonable  to  presume  that  a  horse  is  less  liable 
to  throw  his  rider  in  "a  part  of  the  country  where  a  condition  of  war  did  not  exist," 
or " in  a  peaceful  community"  than  else wThere?  Being  thrown  from  a  horse  is  an 
accident  not  peculiar  to  a  particular  part  of  the  country,  nor  to  battle;  and  if  an 
injury  of  the  nature  described  was  incurred  in  action  there  would  probably  be  less 
reason  for  the  presumption  of  line  of  duty,  because  in  such  case  there  undoubtedly 
would  be  eyewitnesses  to  the  accident.  Where  the  circumstances  indicate  the  pres- 
ence of  eyewitnesses  there  is  less  reason  for  admitting  any  presumption.  It  is  in 
cases  such  as  the  case  at  bar  that  it  is  reasonable  to  dispense  with  direct  evidence. 

We  submit  that  the  decision  of  the  Department  is  very  illiberal,  because  the  admis- 
sion of  a  presumption  of  line  of  duty  ought  to  rest  upon  the  probability  whether  the 
injury  could  have  been  incurred  in  the  manner  alleged,  and  the  reason  for  the  non- 
production  of  eyewitnesses,  rather  than  upon  the  circumstances  indicated  in  the 
decision  of  the  Department,  which  are  apparently  immaterial  on  the  question  of 
probability.  / 

The  case  at  bar  is  practically  identical  with  that  of  Thomas  S.  Harkins(l  P.  D., 
459),  in  which  the  injury  was  presumed  to  have  been  incurred  as  alleged.  In  that 
case  the  soldier  was  ruptured  by  the  fail  from  a  horse;  not  in  action,  but  in  a  part  of 
the  country  where  a  condition  of  war  did  not  exist.  No  evidence  of  eyewitnesses 
could  be  furnished,  but  he  furnished  the  evidence  of  witnesses  who  saw  him  when 
he  returned  to  the  regiment.  It  was  held  that  the  claimant's  own  sworn  statement 
must  be  allowed  some  weight.  There  was  no  record  of  the  injury,  yet  the  Depart- 
ment held  that  the  applicant  was  in  line  of  duty  when  injured,  citing  the  case  of 
John  B.  Talbott,  No.  352683,  decided  May  25,  1887.  In  support  of  the  same  princi- 
ple see  the  cases  of  Thaniel  Cook  (5  L.  B.  P.,  118) ;  Reuben  Moyer  (13  P.  D.,  o.  s.,  577) ; 
William  W.  Meyer  (3  P.  D.,  246) ;  Peter  N.  F.  Von  Ottendorf*  (3  P.  D.,  341) . 

It  is  also  apparently  held  by  the  Department  that  line  of  duty  could  be  presumed 
if  a  record  of  the  injury  existed.  Unless  the  record  showed  affirmatively  that  the 
injury  was  incurred  in  line  of  duty  we  are  unable  to  see  that  there  would  be  greater 
reason  for  presuming  line  of  duty  from  a  record  than  from  any  other  evidence  show- 
ing the  existence  of  an  injury  in  the  service.  We  believe  the  existence  of  the  claim- 
ant's injury  in  service  is  conclusively  established.  A  record  could  do  no  more.  If 
a  fact  be  admitted  it  would  appear  that  the  class  of  evidence  establishing  the  fact  is 
immaterial  to  a  presumption  derivable  from  such  fact.  The  presumption  comes  from 
the  fact,  not  from  the  antecedent  evidence. 

That  part  of  the  Departmental  opinion  specifically  objected  to  in 
this  motion  as  unsound  in  law  is  as  follows: 

The  evidence  adduced  upon  special  examination  fails  to  show  that  this  claimant 
received  the  alleged  injury  to  left  arm  in  the  service  and  line  of  duty.  The  fact  that 
he  returned  to  his  home  with  his  arm  injured,  as  shown  by  some  of  the  evidence,  is 
not  conclusive  that  the  injury  was  received  in  the  service  and  line  of  duty.  None  of 
the  witnesses  who  testify  in  this  case  were  present  when  the  alleged  injury  is  said  to 
have  been  received,  and  therefore  can  not  say  that  the  same  was  received  in  line  of 
dotv. 

To  establish  the  incurrence  of  any  injury  in  the  service  and  line  oi  <\v\ty ,  va  >i\\fc 
absence  of  a  record  there  should  l>e  presented,  as  a  rule,  the  testimony  oi  vetsooa 
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who  were  present  when  the  injury  was  received.  There  are,  however,  circums 
under  which  this  rule  may  properly  be  ignored.  For  instance,  where  the  com 
to  which  the  soldier  was  attached  was  in  action  at  the  time  of  the  incurre 
would  be  properly  in  accord  with  good  practice  and  in  harmony  with  the  sp 
the  pension  laws  to  presume  that  an  injury  of  the  nature  described  in  this  c 
such  a  time  and  under  such  circumstances,  was  received  in  the  line  of  duty 
though  there  were  no  eyewitnesses  to  the  occurrence;  but,  on  the  other 
when  the  operations  of  the  command  to  which  the  soldier  was  attached 
confined  to  a  part  of  the  country  where  the  condition  of  war  did  not  exi 
ing  as  the  agents  of  a  State,  executing  the  laws  governing  the  draft,  in  a  p< 
community,  where  no  actual  conflict  with  the  common  enemy  could  take  plac 
of  duty  can  not  be  presumed  except  upon  the  unqualified  and  direct  testimony  < 
witnesses  or  record. 

This  Department  has  never  attempted,  unless  inadvertently 
was  done  in  the  present  instance,  to  lay  down  any  specific  rule 
what  kind  or  class  of  evidence  is  necessary  in  order  to  prove  sc 
origin  of  disabilities  in  all  cases.  What  might  be  considered  pr< 
one  case  might  not  be  so  considered  in  another.  Everything  de 
upon  the  surrounding  conditions  and  circumstances,  coupled  a 
with  the  fact  that  a  case  should  be  proved  by  the  highest  class  o 
dence  that  the  alleged  incurrence  is  susceptible  of.  If  one  a 
honorable  discharge,  it  should  be  proved  by  record  evidence.  I 
alleges  hospital  treatment  for  a  severe  injury  or  disease,  and  th 
ords  of  such  hospital  are  intact,  that  record  is  presumed  to 
treatment;  if  it  does  not,  the  reasons  why  the  record  is  silent  s 
be  satisfactorily  shown.  If  there  were,  as  a  fact,  eyewitnesses 
alleged  incurrence  of  an  injury,  the  testimony  of  such  eyewiti 
should  be  obtained  or  satisfactory  reasons  given  why  such  evide 
not  produced.  Whether  the  injury  was  incurred  in  time  of  pea 
a  battle,  in  a  crowded  community,  in  camp,  or  anywhere  else  mj 
not,  only  so  far  as  the  circumstances  surrounding  the  alleged  i 
rence  demonstrate  as  to  what  is  the  best  evidence  that  the  ci 
susceptible  of. 

I  am  clearly  of  the  opinion  that  the  statements  in  the  former  de< 
in  this  case  in  so  far  as  they  attempt  to  lay  down  a  rule  of  evidei 
be  observed  in  proving  sendee  origin  are  not  correct.  They  lay 
a  much  more  strenuous  rule  than  ever  obtained  in  cases  of  like  ir 
under  the  common  law  or  under  any  statute  that  I  have  ever 
and  such  statements  in  said  decision  will  be  disregarded  and  he 
of  no  weight. 

Any  evidence  which  tends  to  convince  the  mind  that  the  thing  s< 
to  be  proved  is  true  is  of  value.  The  evidence  of  one,  who  alt! 
an  alleged  eyewitness,  yet  is  shown  to  be  wholly  irresponsible 
truth,  is  of  little  if  any  value;  while  the  evidence  of  a  credible  a 
although  not  an  eyewitness,  yet  who  testifies  to  material  facts 
carry  much  weight.  The  true  test  of  the  weight  of  evidence  li 
its  convincing  power. 


» 
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The  former  opinion  related  only  to  testimony  adduced  at  special 
examination,  and  the  contention  of  the  attorneys  to  the  effect  that  the 
evidence  filed  by  claimant  and  soldier  is  entitled  to  weight  is  a  sound 
contention,  and  this  case  will  consequently  be  discussed  de  novo. 

This  soldier  was  in  the  service,  during  the  war  of  the  rebellion,  on 
three  different  occasions.  He  was  a  private  in  Company  K,  Third 
Pennsylvania  Volunteer  Infantry,  from  April  19,  18G1,  to  July  30, 
1801;  a  sergeant  in  Company  B,  One  hundred  and  thirty-third  Penn- 
sylvania Volunteer  Infantry,  from  August  1,  1862,  to  May  23,  1863, 
and  a  private  in  Captain  Lambert's  Independent  Company  Pennsyl- 
vania Volunteer  Cavalry  from  August  7,  1864:,  to  his  discharge  on 
November  25,  1864.  He  alleged,  on  December  30,  1874,  that  he  sus- 
tained an  injury  to  his  arm  on  the  night  of  October  23,  1864,  by  being 
thrown  from  his  horse  at  Benton,  Columbia  County,  Pa.,  while  return- 
ing from  picket  duty.  That  he  was  sent  by  his  captain  to  an  impro- 
vised hospital  at  Bloomsburg,  was  there  treated  by  Dr.  Jackson, 
returned  to  his  command,  was  discharged  shortty  after,  and  was  then 
treated  bv  Dr.  Bunn.  That  the  onlv  person  who  knew  of  the  actual 
incurrence  of  said  disability  was  John  Shoemaker. 

John  Shoemaker  and  Alfred  M.  Bryant,  members  of  claimant's  com- 
pany, swore,  on  February  6,  1875,  that  "on  or  about  the  22d  day  of 
October,  1864,  at  or  near  Benton,  Columbia  County,  Pa.,  he,  the 
said  William  D.  Mitchell,  was  injured  in  the  left  arm  by  being 
thrown  from  his  horse.  This  sentence  is  the  sum  of  said  affidavit, 
save  its  formal  parts.  Said  Bryant,  on  August  7, 1896,  made  affidavit 
again  to  the  same  fact,  further  stating: 

I  remember  that  Mitchell  was  on  detail  duty  during  the  night,  and  was  brought 
into  camp  in  the  morning;  his  left  arm  was  broken,  and  he  was  unfit  for  duty  and 
wag  taken  to  the  hospital. 

(It  may  here  be  stated  that  soldier  died  on  February  20, 1892,  being 
in  receipt  of  a  pension  at  the  rate  of  $12  per  month  under  the  act  of 
June  27,  1890).  Joseph  Karns,  a  member  of  claimant's  company, 
swore,  on  July  5,  1887,  that  at  the  time  and  place  alleged — 

Soldier  incurred  a  fracture  of  the  left  elbow  by  being  thrown  from  his  horse  in  the 
following  manner:  While  returning  to  camp  from  picket  duty  the  horse  became 
unmanageable  and  threw  him  upon  the  rough  road.  He  wras  on  duty  by  order  of 
the  captain  commanding,  i.  e.,  Captain  Lambert,  of  Chambersburg,  Pa.;  I  saw 
William  D.  Mitchell's  injury  immediately  after  the  occurrence,  that  is,  about  an  hour 
afterwards;  I  saw  him  up  to,  say,  the  day  of  his  discharge,  which  was  not  long  after 
the  injury  was  incurred  by  him,  at  Harrisburg,  Pa.,  and  he  was  so  injured  then  from 
the  effects  of  his  being  thrown  froin  his  horse,  as  above  stated,  that  he  did  not  recover 
the  use  of  his  arm.  *  *  *  I  >vas  in  camp  and  saw  William  D.  Mitchell  when  he 
wag  brought  in,  which  was  a  very  short  time  after  his  injury. 

Questions  propounded  by  the  Commissioner  of  Pensions  to  the  affiant 
failed  to  shake  his  testimony  in  any  particular.     He  reiterate^  \tv\i\& 
own  language,  the  details  as  recited  in  his  affidavit. 


b*>  DECISIONS    RELATING   TO   PENSIONS. 

There  is  no  other  evidence  of  value  regarding  incurrence,  and  the 
War  Department  ha*  no  record  of  a  hospital  at  Bloomsburg,  neither 
ha*  it  any  medical  record  of  the  said  military  organization. 

Soldier's  command  was  a  rather  irregular  organization,  appears  to 
have  been  engaged  largely  in  provost  duty,  and  the  absence  of  its 
record-,  as  well  as  any  history  of  the  improvised  hospital,  is  not 
strange.  The  merits  of  this  case,  under  these  circumstances,  should 
not  1*?  affected  l>ecause  of  no  record,  and  no  adverse  presumption  can 
attach  bv  reason  of  no  record. 

Nothing  further  appears  to  have  been  done  in  this  case  until  after 
the  soldier's  death,  when  his  wife  attempted  to  complete  the  claim. 
A  special  examination  was  held  in  181*5,  and  it  was  shown  that  the 
captain  and  surgeon  who.  it  is  alleged,  treated  soldier  at  the  time  of 
the  injury,  and  soldier's  own  physician.  Dr.  Bunn,  have  long  since 
been  dead.  So  were  Shoemaker  and  Karns.  the  witnesses  hereinbefore 
referred  to.  It  is  not  shown  that  Bryant  was  dead,  and  no  endeavor 
appears  to  have  been  made  to  take  his  testimony. 

So  one  testifies  at  special  examination  regarding  actual  incurrence 
save  one  affiant,  whose  testimonv  is  very  similar  to  that  of  Karns,  men- 
tioned   above.     He   gives   the   same   version.     This  affiant   filed  an 
original  affidavit,  sworn  to  on  February  7.  1889,  and  he  reiterates  his 
statements  made  in  said  affidavit,  on  special  examination.    His  reputa- 
tion is.  at  this  date,  below  par,  but  it  seems  that  the  showing  on  this 
point  has  reference  to  his  personal  reputation  by  reason  of  his  dis- 
solute habits  rather  than  to  his  reputation  for  veracity.     It  appears 
that  his  personal  reputation  was  good  up  to  late  years,  and  it  is  possi- 
ble at  the  date  he  made  his  affidavit  that  nothing  could  be  said  against 
him.    I  would  not  place  too  much  reliance  upon  his  statements  uncor- 
roborated, but  inasmuch  as  his  evidence  is  to  the  same  particular  as 
that  already  quoted  from  other  affiants  of  good  standing  it  is  entitled 
to  weight  as  corroborative  evidence. 

But  little  endeavor  appears  to  have  been  made  to  interview  com- 
rades, although  it  should  be  said  that  those  who  were  seen  do  not 
recall  the  alleged  occurrence.  Soldier  appears  to  have  been  more 
than  an  ordinarily  well-educated  man,  bore  a  first-class  reputation,  and 
the  testimony  which  follows  is  from  parties  of  whom  the  special  exam- 
iner states  "are  of  exceptionally  good  character  and  are,  for  the  most 
part,  old  and  highly  respected  citizens  of  Johnstown,  who  survived 
the  historic  flood  of  1889." 

The  soldier  was  married  in  1865,  the  year  after  his  discharge,  and 
his  widow  states  that  when  she  first  knew  him  his  arm  was  injured  to 
such  an  extent  that  he  could  bend  it  but  little  at  the  elbow.  She  testi- 
fies to  the  continuance  of  the  same  disability  up  to  death.  An  affiant 
who  married  soldiers  sister  testifies  that  he  saw  him  within  a  month 
after  discharge  and  that  the  arm  was  very  stiff,  with  only  slight  elbow 
/notion;   that  he  always   carried  his  arm  in  a  peeu\\a,Y\\  \vttt\roabta 
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manner,  and  that  it  remained  in  said  condition  until  death.  Soldier 
was  a  niolder  by  trade,  and  one  of  his  acquaintances  testifies  that  he  saw 
him,  probably  early  in  1865,  and  that  his  arm  was  then  affected.  His 
recollection  is  that  the  trouble  was  in  the  elbow  joint  and  below  it.  It 
appears  by  this  affiant  and  others  that  soldier  had  considerable  diffi- 
\  cultv  iii  using  this  arm  in  his  trade,  but  that  he  was  a  good  workman 
and  always  received  aid  from  his  fellow-workmen  when  he  was  called 
upon  to  do  work  requiring  the  use  of  the  injured  arm.  Soldier's  sister 
testifies  that  she  saw  him  within  a  few  days  after  return  from  the 
service,  and  her  evidence  as  to  the  condition  of  the  arm  is  the  same  as 
heretofore  recited.  Soldier's  nephew  testifies  to  the  disabled  condition 
of  the  arm  in  1871,  at  which  date  he  commenced  to  learn  the  molder's 
trade  from  soldier,  but  states  that  he  knows  the  arm  was  in  the  same 
condition  a  considerable  time  before  then.  He  can  not  fix  the  exact 
date  when  he  first  knew  it.  This  affiant  was  about  9  years  of  age  at 
soldiers  discharge. 

The  manager  of  the  iron  and  steel  foundry  of  the  Johnson  Company, 
at  Johnstown,  Pa.,  testifies  that  he  worked  with  soldier  in  the  Cam- 
bria Iron  Company  from  1853  up  to  the  time  of  soldier's  enlistment; 
that  soldier  returned  from  the  war  in  1864,  and  that  they  went  to 
work  together  again,  immediately  after  discharge,  and  that  his  arm 
was  crippled  at  that  time.     He  further  states  that  the  bones  appeared 
to  have  been  broken  and  the  arm  improperly  set,  the  injury  being 
between  the  elbow  and  wrist.     He  also  testifies  to  the  continued  disa- 
bility.    Another  fellow-workman  testifies  to  the  crippled  condition  of 
the  arm,  which  he  first  saw  in  1865,  and  corroborates  all  of  the  other 
affiants  as  to  continuance,  and  as  to  the  nature  of  the  disability.     A 
fellow-comrade  in  a  previous  service  testifies  to  the  soundness  of 
soldier  in  his  second  service,  further  stating  that  he  saw  him  in  the 
fall  of  1864,  and  that  he  then  had  a  crippled  arm.     His  description  of 
the  disability  is  the  same  as  that  given  by  all  the  witnesses.     The  fore- 
going is  practically  all  there  is  to  the  case.     It  should  be  mentioned, 
however,  that  nearly  all  the  above-quoted  affiants  state  that  soldier 
told  them  that  he  had  sustained  his  injury,  while  in  the  cavalry  serv- 
ice, by  being  thrown  from  his  horse,  and  that  prior  soundness  is  not 
questioned. 

In  summing  up  this  evidence  I  arrive  at  the  following  conclusions, 
viz:  Soldier  was  sound  at  enlistment.  He  is  shown  to  certainly  have 
had  a  crippled  arm  at  discharge,  and  the  arm  remained  in  the  same 
condition  up  to  the  date  of  the  tiling  of  his  first  declaration,  and  such 
condition  continued  up  to  death.  The  absence  of  any  record  is  fully 
accounted  for,  and  while  there  is  no  testimony  of  eyewitnesses  as  to 
actual  incurrence,  yet  there  is  good  testimony  as  to  his  disabled  con- 
dition immediately  after  the  alleged  incurrence,  and  there  \*  tyo  \«X\& 
or  cogent  suspicion  raised  by  the  history  of  the  case  that  tYie  «X\fc£e<\. 
injur}'  was  the  result  of  any  act  outside  the  line  of  duty.     He^ft«  &vjv 
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charged  within  a  month  after  the  alleged  incurrence,  and  the  evidence 

shows,  as  stated,  that  his  arm  was  certainly  crippled  at  discharge. 

The  first  medical  examination,  held  on  April  5.  1882,  shows — 

Fracture  of  the  humerus,  left;  there  is  partial  anchylosis  at  elbow.  He  can  not 
fully  extend  his  arm,  nor  can  he  put  his  hand  to  his  mouth. 

It  is  a  rule  of  law  in  pension  cases  that  when  prior  soundness  is 
shown,  and  a  reasonable  degree  of  proof  had  that  the  injury  was  sus- 
tained in  the  service  as  alleged,  there  being  no  circumstances  which 
would  raise  a  suspicion  that  it  was  incurred  outside  the  line  of  duty, 
and  said  injury  is  shown  to  have  existed  at  discharge,  it  will  be  pre- 
sumed that  the  injury  was  incurred  in  line  of  duty.  This  rule  appears 
to  have  been  followed  by  the  Department — it  is  a  sound  one — and  care- 
ful investigation  fails  to  disclose  any  decision  entertaining  a  contrary 
view.  See  Reuben  Moyer  (13  P.  D.,  o.  s.,  577);  Peter  N.  F.  Von  Otten- 
dorf  (3  P.  D.,  341). 

Now,  in  applying  this  rule  of  law  to  the  facts  in  evidence,  it  is  seen 
that  prior  soundness  has  been  shown.  There  is  a  good  degree  of  proof 
that  the  injury  was  sustained  as  alleged,  and  there  is  not  the  shadow 
of  a  suspicion  raised  by  any  of  the  evidence,  or  by  the  history  of  the 
case,  that  any  act  on  soldier's  part  outside  the  line  of  duty  contributed 
in  the  slightest  manner  toward  the  injury.  It  is  further  shown  that  the 
effects  of  the  injury  were  present  at  discharge  and  continued  until  death. 

It  must  therefore  be  concluded  that  service  origin,  in  line  of  duty, 
of  the  alleged  injury  to  the  arm  has  been  shown,  and  the  rejection  of 
the  claim  must  be  vacated  and  the  claim  admitted. 

It  has  been  suggested  that  soldier  was  guilty  of  laches  in  allowing 
time  to  elapse  so  that  three  important  witnesses  are  now  dead,  from 
whom  it  was  probable  very  reliable  evidence  could  have  been  secured. 
If  this  were  true  there  would  be  some  force  in  the  suggestion;  but  the 
papers  in  the  case  show  that  soldier,  up  to  the  date  of  his  death,  made 
repeated  attempts  to  have  his  case  adjudicated,  and  to  be  advised  as  to 
what,  if  any,  evidence  was  lacking,  and  all  without  avail.  Under  such 
circumstances  laches  can  not  be  attributed  to  him. 

Motion  sustained  and  action  reversed. 


CONSTRUCTION-ACT  MARCH  3,  1 800— RETROACTIVE   LAWS— DESERTED 

WIFE. 

Catharine  Richards  v.  James  J.  Richards. 

1.  To  entitle  the  deserted  wife  of  an  invalid  pensioner  to  receive  one-half  the  pen- 
sion of  her  husband  under  the  provisions  of  the  act  of  March  3,  1899,  it  must 
appear  that  she  has  been  deserted  by  said  pensioner  for  a  period  of  over  six 
months  subsequent  to  the  date  of  the  passage  of  said  act,  said  act  being  wholly 
prospective  and  not  retroactive  in  its  operation  and  character.  (See  case  of 
Mary  Ann  Rotheryr.  Henry  N.  Rothery  (11  P.  D.,  77). 
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2.  The  application  of  Catharine  Richards  under  the  act  of  March  3,  1899,  for  one- 
half  the  pension  of  this  appellant,  James  J.  Richards,  having  been  filed  in  the 
Pension  Bureau  on  April  15,  1899,  less  than  six  months  from  the  date  of  the 
passage  of  said  act,  was  premature,  ineffective,  and  void,  no  legal  rights  what- 
ever having  accrued  to  her  on  said  date  under  the  provisions  of  said  act. 

(Amount  Secretory  F.  L.  Campbell  to  the  Commimioner  of  Pemiom, 

September  15,  1900.) 

James  J.  Richards,  late  private,  Company  G,  Seventeenth  Pennsyl- 
vania Volunteer  Cavalry,  is  a  pensioner  under  the  provisions  of  the 
general  pension  law,  certificate  No.  281830,  at  the  rate  of  $17  per 
month,  for  rheumatism  and  resulting  disease  of  heart  and  varicose 
veins  of  right  leg. 

Catharine  Richards  filed  in  the  Pension  Bureau  on  April  15,  1899, 
m  application,  under  the  provisions  of  the  first  proviso  of  the  act  of 
March  3,  1899,  for  one-half  of  the  pension  of  said  pensioner,  alleging 
that  she  was  his  lawful  wife,  a  woman  of  good  moral  character  and  in 
necessitous  circumstances,  and  that  she  had  been  deserted  by  said  pen- 
sioner for  a  period  of  over  six  months. 

After  due  notice  to  said  pensioner  of  said  application,  and  consid- 
iration  of  the  evidence  filed  in  the  case  by  both  parties,  said  applica- 
ion  was,  on  May  7,  1900,  approved  for  admission,  and  one-half  the 
tension  of  said  pensioner  was  ordered  and  directed  to  be  paid  to  said 
'atharine  Richards. 

From  this  action  appeal  was  taken  by  said  pensioner  on  May  24, 1900. 
The  provisions  of  the  act  of  March  3,  1899,  under  which  this  appli- 
ition  for  one-half  the  pension  of  said  pensioner  was  made,  and  which 
•e  applicable  thereto,  are  contained  in  the  first  proviso  of  said  act, 
id  are  as  follows: 

rhat  in  case  a  resident  pensioner  of  the  United  States  shall  for  a  period  of  over  six 
mths  desert  his  lawful  wife,  she  being  a  woman  of  good  moral  character  and  in 
xemtoua  circumstances,  *  *  *  the  Commissioner  of  Pensions  is  hereby  directed, 
on  being  satisfied  by  competent  evidence  of  such  desertion,  to  cause  one-half  of 
»  pension  due  or  to  become  due  said  pensioner  during  the  continuance  of  such 
CTtion  to  be  paid  to  the  wife. 

The  question  whether  the  foregoing  provisions  of  the  act  of  March  3, 
99,  were  to  be  construed  as  having  a  retroactive  signification  and  as 
thorizing  the  depriving  the  pensioner  of  one-half  of  his  pension  and 
&  payment  of  the  same  to  the  wife  upon  proof  of  a  desertion  of  the 
fe  by  the  pensioner  for  a  period  of  over  six  months  at  any  time 
ior  to  the  date  of  the  passage  of  said  act,  or  whether  they  were 
•ictly  prospective  in  character  and  operation  and  referred  only  to 
eh  desertion  subsequent  to  said  date,  was  most  carefully  and  exhaust- 
»ly  considered  and  discussed  in  a  recent  decision  of  this  Department 
the  case  of  Mary  Ann  Rothery  v.  Hemy  N.  Bother y  (11  P.  D.,TIV 
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wherein  it  was  expressly  held  and  decided  that  the  provisions  of  said 
act  were  wholly  prospective,  and  not  retroactive  in  character  and  oper- 
ation, and  the  desertion  which  would  authorize  the  payment  of  one- 
half  the  pension  to  the  wife  under  said  provisions  must  be  shown  to  be 
the  desertion  of  the  wife  by  the  pensioner  for  a  period  of  over  six 
months  subsequent  to  the  date  of  the  passage  of  said  act. 

Since  in  the  present  case  the  application  of  Catharine  Richards  was 
filed  in  the  Pension  Bureau  on  April  15,  1899,  but  forty-three  days 
after  the  passage  of  the  act  of  March  3,  1899,  it  is  obvious  that  the 
conditions  entitling  her  to  relief  did  not  exist,  and  that  no  legal  rights 
whatever  had  accrued  to  her  under  the  provisions  of  said  act  at  the 
date  of  filing  said  application.  Sufficient  time  had  not  elapsed  to  make 
it  possible  for  her  to  prove  the  desertion  named  in  the  act,  which  is 
the  sole  and  only  basis  of  her  right  to  receive  one-half  the  pension 
of  the  pensioner  under  its  provisions,  and  consequently  she  had  do 
standing  whatever  before  the  law  at  the  time  of  filing  said  application. 
Said  application  was  therefore  premature,  ineffective,  and  void,  and 
should  have  been  dismissed  without  further  consideration,  and  the 
adjudication  and  allowance  of  the  claim  of  said  Catharine  thereunder 
was  manifestly  erroneous  and  improper. 

The  action  from  which  this  appeal  was  taken  is  accordingly  hereby 
reversed  and  set  aside,  and  you  are  directed  to  restore  to  the  pensioner 
the  one-half  of  his  pension  of  which  he  has  been  deprived,  and  which 
has  been  paid  to  said  Catharine  by  virtue  of  said  action  and  the  orders 
and  directions  made  in  pursuance  thereof. 

It  may  be  incidentally  remarked,  with  reference  to  its  bearing  upon 
any  future  controversy  between  these  parties  on  this  subject,  that  it 
does  not  appear,  from  an  examination  of  the  papers  in  this  case,  that 
a  case  of  desertion  of  said  Catharine  by  the  pensioner  has  been  made 
out  or  that  such  desertion  for  a  period  of  over  six  months,  or  any 
other  period,  has  been  established  at  any  time.  On  the  contrary,  th€ 
preponderance  of  the  evidence  not  only  strongly  indicates  that  sai<3 
Catharine  is  not  a  woman  of  good  moral  character,  but  clearly  and  dis- 
tinctly shows  that  she  drove  the  pensioner  away  from  his  home  anC 
refused  to  live  with  him,  and  has  since  repeatedly  declined  and  refuseC 
to  return  and  live  with  the  pensioner  as  his  wife  when  solicited  by  hin: 
so  to  do.  These  facts  would  indicate  that  the  pensioner  never  deserted 
his  wife,  but  that  she  deserted  him,  and  would  clearly  not  entitle  the 
wife  to  receive  the  benefits  of  the  act  of  March  3, 1899,  even  if  it  were 
proper  to  consider  this  case  on  its  merits.  The  proper  legal  signifi- 
cation of  the  term  "desertion,"  as  used  in  the  act  of  March  3,  1899, 
and  the  facts  necessarv  to  be  established  to  constitute  a  desertion  ol 
the  wife  by  the  pensioner  which  would  entitle  her  to  receive  one-hali 
the  pension  of  her  husband  under  the  provisions  of  said  act,  were  very 
clearly  stated  and  thoroughly  discussed  in  the  decision  of  the  Depart- 
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Dent  above  cited,  and  the  views  and  conclusions  therein  expressed 
should  control  in  the  adjudication  of  any  future  claim  by  said  Catha- 
rine for  a  division  of  the  pension  of  the  pensioner  under  the  provisions 
of  said  act. 


I>ECI-ARATION— SUFFICIKNCY— AMENDMENTS. 

Alphonso  W.  Ellis. 

A  declaration  in  a  pension  claim,  aside  from  its  formal  parts,  is  not  invalid  if  it  sub- 
stantially sets  forth  the  facts  upon  which  the  claim  is  based.  It  is  sufficiently 
certain  if  it  can  be  made  certain.  Because  it  is  subject  to  amendment  to  make 
more  definite  and  certain,  it  is  not,  thereby,  invalid. 

Amount  Secretary  F.  Z.  Campbell  to  the  Commissioner  of  Pensions, 

September  29,  1900. 

Alphonso  W.  Ellis,  formerly  a  private  in  Company  C,  Twenty-third 
Maine  Volunteer  Infantry,  filed  his  declaration  under  the  general  law 
on  June  26,  1879,  claim  being  rejected  on  June  28,  1898  (the  second 
;  time),  on  the  ground  that  alleged  hernia  was  not  incurred  in  the  serv- 
ice.   A  motion  had  been  made  before  the  Commissioner  of  Pensions 
to  the  effect  that  the  terms  of  the  declaration  were  sufficient  to  cover 
injury  to  the  spermatic  cord  and  testicles,  and  although  said  motion 
t  *as  not  passed  upon  by  the  Commissioner  of  Pensions,  an  appeal  was 
I  filed  on  August  18, 1898,  covering  the  issue  raised  by  the  said  motion. 
I  The  papers  were  returned  to  the  Commissioner  of  Pensions  under 
I  departmental  decision  of  August  14:,  1900,  with  instructions  to  dispose 
J  of  the  motion,  and  they  have  been  returned  with  a  recorded  action, 
token  September  7,  1900,  that  the  declaration  of  1879  is  not  broad 
enough  to  cover  an  allegation  of  injury  to  spermatic  cord  and  testicles. 
The  issue  in  this  case  is  wholly  as  to  the  scope  of  the  declaration 
fled  on  June  26,  1879,  which  declaration  alleges: 

That  while  a  member  of  the  organization  aforesaid,  and  in  the  service  and  line  of 

tedutr,  near  Edwards  Ferry,  in  the  State  of  Maryland,  on  or  about  the day  of 

Member,  1862,  while  in  a  wagon,  he  was  thrown  therefrom,  striking  on  one  of  the 
'beet,  caused  by  a  wheel  sticking  into  a  hole,  resulting  in  rupture  of  the  right  side 
®  groin. 

His  personal  affidavits  reiterate,  practically,  the  above  statements, 
in  which  he  describes  his  injury  as  "  rupture." 

This  case  was  before  the  Department  on  October  20,  1894:,  and  in 
to  opinion  promulgated  on  said  date  it  was  shown  that  a  veritable 
hernia  did  not  exist  until  1892,  but  in  said  opinion  it  is  also  said  that — 

There  is  sufficient  evidence  to  show  that  an  injury  was  incurred  by  claimant  sub- 
Sartially  in  the  manner  alleged  by  him,  but  the  best  evidence  indicates  that  the  only 
^ult  of  the  same  was  an  enlargement  of  the  spermatic  cord  and  a  swelling  of  the 
Qght  testicle. 
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It  is  not  necessary  to  discuss  this  last  point  at  length,  for  it  goes  to 
the  merits  of  the  case  and  not  to  the  scope  of  the  declaration.  The 
quoted  part  is  inserted  in  this  opinion,  however,  in  order  to  show  that 
claimant  has  endeavored  to  establish  his  case  by  proving  an  injur}-  to 
have  been  incurred.  In  support  of  such  statement  in  the  aforesaid 
departmental  decision,  it  is  noted  that  there  is  some  little  evidence 
tending  to  show  that,  notwithstanding  claimant  was  told  by  well- 
informed  parties  that  the  injury  received  in  the  service  did  not  result 
in  a  rupture — which  is  the  term  used  in  common  parlance  to  designate 
a  hernia — yet  he  has  alwajrs  insisted  upon  referring  to  the  injury  as 
having  produced  a  rupture. 

In  this  connection  it  is  observed,  in  pension  cases,  that  many  soldiers 
as  well  as  civilians,  often  embracing  men  who  are  more  than  ordinarily 
intelligent  and  well  informed,  do  not  have  a  correct  idea  of  the  technical 
meaning  of  the  term  "  rupture."  While  a  protrusion  of  the  viscera 
is  necessary  to  constitute  a  veritable  hernia,  yet  an  injury  to  the  abdo- 
men which  does  not  involve  the  protrusion  of  the  viscera  is  often 
referred  to  by  those  other  than  members  of  the  medical  profession  as 
a  "  rupture,"  a  "  hernia,"  or  "  breach,"  when  the  structure  of  the  parts 
is  affected.  Such  has  been  the  case  in  the  testimonv  in  the  within 
claim. 

It  is  not  necessary  to  enter  into  a  detailed  explanation  of  the  anatoraV 
of  the  abdominal  walls  or  the  viscera,  it  being  sufficient  to  state  that; 
the  apparent  confusion  in  the  use  of  terms  in  describing  the  result*? 
of  an  injury  to  the  abdomen  is  not  strange,  in  view  of  the  close  rela- 
tion that  the  spermatic  cord  and  testicles  have  to  the  abdominal  walls- 

The  gist  of  the  declaration  in  question  is  an  injury  to  the  right  groin  * 
the  result  of  this  injury  was  claimed  to  be  a  rupture,  and  the  true 
question  is:  Did  the  alleged  injury  of  the  abdomen,  or  right  groin,  of 
right  side,  result  in  a  pensionable  disability-  ? 

The  declaration  in  a  pension  claim  bears  a  corresponding  relation  to 
its  case  as  does  the  declaration  or  complaint  in  a  case  at  law.  Such  a, 
declaration  is  good  if  it  substantially  sets  forth  the  cause  of  action  in 
such  terms  that  an  issue  can  be  joined,  and  is  sufficiently  certain  if  it 
can  be  made  certain. 

The  declaration  in  the  within  case  is  similar  to  one  in  a  case  at  law, 
in  which  a  motion  would  lie  to  make  the  allegations  more  definite  and 
certain.  It  is  not  one  which  would  be  open  to  demurrer,  or  which 
would  be  stricken  out  for  want  of  exactness,  neither  is  it  one  which 
could  be  successfully  demurred  to  during  trial,  because  the  proof, 
such  as  has  been  referred  to  herein,  did  not  correspond  to  the  allega- 
tions. 

The  true  mission  of  a  declaration,  whether  it  be  in  a  case  at  law  or 
in  a  pension  claim,  is  that  it  should  state  the  facts  which  are  the  basis 
of  the  claim  in  such  language  and  with  such  definiteness  and  clearness 
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that  the  party  against  whom  the  claim  is  filed  be  apprised  of  the 
demand  in  terms  which  may  not  be  mistaken,  misinterpreted,  or  con- 
fused. 

In  the  claim  under  consideration  the  soldier  herein  has  filed  a  claim 
against  the  Government,  the  basis  of  which  is  an  injury.  He  has  set 
forth  the  cause  which  led  up  to  the  injury  in  unmistakable  terms. 
That  he  states  he  was  " ruptured"  by  reason  of  the  injury  is  of  little 
moment.  The  injury  is  the  cardinal  point  of  the  declaration,  aside 
from  the  statutory  parts,  while  the  precise  disability  arising  or  result- 
ing from  said  injury,  and  the  parts  affected,  are  matters  of  proof  and 
not  necessarily  of  allegation.  Sufficient  facts  are  set  forth  under  which 
issue  can  be  joined  without  the  Government  being  taken  by  surprise, 
and  enough  documents  have  been  filed  to  practically  amend  the  decla- 
ration making  an  injury  to  the  spermatic  cord  and  testicles  the  basis 
of  the  claim.  Any  intention  to  express  an  opinion  upon  any  phase  of 
the  merits  of  the  case  is  disavowed. 

Action  reversed. 


PRACTICE-REOPENING— LIMITATION— ORDER  192. 

William  W.  Wilds. 

The  certificate  of  medical  examination  made  under  the  claim  for  increase  does  not 
show  a  degree  of  disability  due  to  pensioned  causes  that  is  equivalent  to  the  loss 
of  a  hand  or  a  foot  for  manual  labor,  which  must  be  shown  before  the  appellant 
can  receive  the  next  higher  rate  of  pension.  As  the  evidence  referred  to  by  the 
appellant  was  not  filed  within  ninety  days  after  the  letter  of  rejection  had  been 
mailed,  the  action  of  the  Bureau  in  refusing  to  reopen  the  rejected  claim  was 
proper  and  in  accordance  with  the  rules  of  practice.     Actions  affirmed. 

Assistant  Secretary  F.  L.  Campbell  to  tlie  Commissioner  of  Pensions, 

September  29,  1900. 

This  appellant,  William  W.  Wilds,  late  second  lieutenant  Company  K, 
Tenth  Indiana  Volunteer  Infantry,  is  pensioned  under  the  general  law 
at  $17  per  month,  by  certificate  No.  177864,  for  dyspepsia  and  rheu- 
matism.    He  applied  for  an  increase  of  pension  on  November  14, 1892, 
but  his  claim  was  rejected  on  May  2,  1895,  because  no  increase  of  dis- 
ability had  been  found  on  medical  examination.     On  January  5,  1899, 
he  filed  some  affidavits,  medical  and  lay,  to  reopen  his  rejected  claim; 
bat  the  Bureau  declined  to  do  so,  because  the  evidence  was  not  filed 
until  after  ninety  days  had  elapsed  since  the  letter  of  rejection  had 
been  sent  to  the  claimant. 

On  June  2,  1900,  the  pensioner  filed  an  appeal  from  both  of  these 
actions,  and  stated  that  he  f ully  believed  that  the  certificate  of  medical 
examination  made  under  his  claim  showed  that  his  disability  had 
increased  and  that  he  was  en ti tied  to  a  higher  rate  than  that  ^\i\eta\i<& 
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now  receives,  and  alleged  that  the  Bureau  had  erred  in  refusing  to 
reopen  his  claim  for  increase  because  the  evidence  filed  to  reopen  it 
had  not  been  filed  within  ninety  days  after  the  mailing  of  the  notice  of 
rejection,  and  added  that — 

If  I  understand  the  rulings  of  the  Secretary  of  the  Interior,  a  rejected  claim  may 
be  called  from  the  rejected  files  at  any  time  by  manifesting  a  desire  to  complete  it 
and  filing  material  evidence,  and  that  when  these  conditions  are  complied  with  there 
is  no  limitation  of  time. 

This  latter  statement  of  the  appellant  is  correct  so  far  as  reopening 
rejected  original  claims  is  concerned;  but  on  February  24,  1893,  the 
Commissioner  of  Pensions  issued  Order  No.  192,  in  which  it  was  ordered 
that — 

Applications  for  the  reopening  of  increase  claims  and  the  filing  of  evidence  there- 
under shall  be  limited  to  ninety  days  after  the  date  of  mailing  of  the  letter  of  rejec- 
tion. If  the  application,  with  evidence  in  such  cases,  is  not  made  within  the  ninety 
days,  as  aforesaid,  the  rejection  shall  be  considered  final,  and  if  the  party  desires  to 
prosecute  a  claim  for  increase  of  his  pension  it  will  be  necessary  for  him  to  file  the 
regular  application. 

In  the  Treatise  on  the  Practice  of  the  Pension  Bureau,  which  was 
approved  by  the  Secretary  of  the  Interior  on  April  9, 1S98,  this  order 
is  quoted  in  paragraph  3  on  page  122,  and  as  part  of  the  regulations  of 
the  Bureau.  The  reason  for  this  order  is  manifest,  wThen  it  is  con- 
sidered that  a  pensioner's  disability  may  have  greatly  increased  aftei 
the  date  of  the  certificate  of  medical  examination  upon  which  his  claifl 
for  increase  was  rejected,  and  that  as  said  action  of  rejection  w& 
proper  at  the  time  it  was  taken  it  should  not  be  reversed  and  reopens 
because  a  different  condition  of  affairs  may  exist  ninety  days  or  moJ* 
after  the  claimant  had  been  informed  that  his  claim  had  been  rejected 
Under  a  different  practice  a  claim  for  increase  might  never  be  consic 
ered  as  settled  until  it  had  been  allowed. 

The  certificate  of  medical  examination  on  which  the  rejection  o 
appellant's  claim  for  increase  was  denied  was  made  by  a  board  of  sui 
geons  on  May  10,  1893,  which  stated  that  he  was  53  years  old,  was 
feet  8J  inches  in  height,  and  weighed  195  pounds,  and  had  a  pulse  rat 
of  105,  with  22  respirations  per  minute.  His  temperature  was  state 
to  be  99£,  which  would  seem  to  indicate  a  feverish  condition  of  hi 
system  which  was  not  due  to  pensioned  causes,  for  the  descriptio 
given  by  the  board  does  not  show  that  he  was  suffering  from  an 
exacerbation  at  the  time  of  his  examination.  This  condition  woul 
also  produce  an  increase  in  the  pulse  rate  and  respiration. 

The  board  stated  further  that  the  tongue  was  furred  and  red,  hi 
skin  was  moist  and  clean,  and  the  body  was  well  nourished;  that  th 
stomach  was  very  full,  well  outlined,  and  very  tender. 

The  objective  signs  of  rheumatism  were  1  inch  atrophy  of  right  hip 
thigh,  and  knee,  crepitation  in  knee  joints,  a  swelling  of  the  left  elboi 
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so  that  it  was  three-fourths  inch  larger  than  the  right,  a  swelling  of 
the  left  wrist  so  that  it  was  one-half  inch  larger  than  its  fellow,  and 
crepitation  in  both  elbows  and  shoulder  joints. 

No  organic  disease  of  the  heart  was  found,  but  its  action  was  stated 
to  be  irregular  and  intermittent  and  its  rate  was  increased  to  110  on 
standing.  All  other  organs  were  said  to  be  normal.  The  board  stated 
that  they  did  not  consider  that  the  pensioners  disability  was  equiva- 
lent to  the  loss  of  a  hand  or  a  foot  for  manual  labor. 

The  appellant  is  now  in  receipt  of  a  pension  of  $17  per  month,  and 
before  he  can  be  given  the  next  higher  rate  it  must  be  shown  that  his 
disability  is  equivalent  to  the  loss  of  a  hand  or  a  foot  for  the  purposes 
of  manual  labor,  which  clearly  has  not  been  done. 

The  evidence  filed  refers  to  his  physical  condition  subsequent  to  the 
date  of  the  examinations  quoted,  and  hence  is  of  no  value  in  determin- 
ing his  condition  in  1893. 

After  careful  consideration  of  the  facts  in  the  case,  it  is  believed  that 
the  actions  of  the  Bureau  in  denial  of  increase  and  in  refusal  to  reopen 
the  claim  for  increase,  upon  evidence,  which  had  been  filed  more  than 
ninety  days  after  the  rejection  of  the  claim,  were  correct  and  in 
accordance  with  the  facts  in  the  case  and  the  practice  of  the  Depart- 
ment. 

These  actions  are  therefore  affirmed. 


marriage  and  divorce— impediment— kansas. 
Elizabeth  Lock  wood  (widow). 

The  deceased  soldier  married  the  appellant  by  ceremony  in  the  State  of  Kansas  in 
1875,  at  a  time  when  he  had  a  former  wife  living,  who  subsequently  obtained 
a  divorce  from  him  in  the  State  of  Michigan  in  1877,  which  facts  were  unknown 
to  the  appellant  during  the  lifetime  of  the  soldier.  The  appellant  and  the  soldier 
lived  together  continuously  as  husband  and  wife  in  the  State  of  Kansas,  united 
in  church  membership  as  husband  and  wife,  joined  in  the  execution  of  deeds 
an<l  conveyances  as  husband  and  wife,  and  were  so  recognized  by  their  relatives, 
friends,  and  neigh bors  from  and  after  the  removal  of  the  impediment  to  their 
marriage  in  1877  up  to  the  date  of  the  soldier's  death  in  1898,  a  period  of  twenty- 
one  years. 

Mdy  That  under  the  laws  of  the  State  of  Kansas,  where  the  parties  resided,  a  valid 
common-law  marriage  will  tx?  presumed  to  have  been  contracted  by  them  after 
the  removal  of  the  impediment  to  their  lawful  union. 

(Stater.  Walker,  36  Kan.,  297;  State  r.  Hughes,  35  Kan.,  620;  State  r.  MeFarland, 
38  Kan.,  664;  Matney  v.  Linn,  59  Kan.,  613;  and  Shorten  v.  Judd,  60  Kan.,  73.) 

Azsktant  Secretary  F.  L.  Campbell  to  the  Co  mm  is*  loner  of  I'ensiom^ 

October  8,  1000. 

Elizabeth  Lockwood  filed  in  the  Pension  Bureau  on  January  ^v\  A^^ 
*n  application  for  pension  under  the  provisions  of  the  third  hcclVotv  oi 
p.  v. — VOL.  11 7 
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the  act  of  June  27,  1890,  as  widow  of  Edgar  N.  Lockwood  (deceased), 
late  private,  Company  A,  Sixth  Michigan  Volunteer  Cavalry,  alleging 
a  service  by  said  soldier  in  said  organization  of  ninety  days  and  more 
during  the  war  of  the  rebellion,  an  honorable  discharge  from  said 
service,  and  his  death  on  November  7, 1898,  leaving  her  without  other 
means  of  support  than  her  daily  labor. 

Said  application  was  rejected  on  December  15, 1899,  upon  the  ground 
that  the  claimant  had  never  been  lawfullv  married  to  the  deceased 
soldier  and  was  not  his  widow,  he  having  had  a  living  and  undivoreed 
wife  at  the  time  of  her  marriage  to  him  in  1875. 

From  said  action  appeal  was  taken  on  March  5,  1900. 

The  facts  material  to  the  action  taken  and  the  issue  presented  by  the 
appeal  in  this  case,  are  clearly  shown  by  the  evidence,  are  few  and 
undisputed. 

The  soldier  and  the  appellant  were  duly  married  in  the  State  of 
Kansas  bv  license  and  ceremony,  as  required  by  the  laws  of  that  State, 
on  September  12,  1875,  and  lived  together  continuously  in  that  State 
as  husband  and  wife  from  that  date  until  the  soldier's  death,  which  is 
shown  to  have  occurred  upon  the  date  alleged,  November  7,  1898,  three 
children  having  been  born  to  the  appellant  as  the  issue  of  said  mar- 
riage. During  this  period  the  evidence  shows  that  the  soldier  and  appel- 
lant at  all  times  publicly  acknowledged  and  recognized  each  other  as 
husband  and  wife,  and  were  so  recognized  and  acknowledged  by  their 
relatives,  friends,  and  neighbors,  and  bv  all  with  whom  they  came  in 
contact.     They  united  in  church  membership  as  husband  and  wife, 
and  were  so  recognized  in  their  church  relations  during  all  the  time  of 
their  association  together,  and  it  is  shown  by  the  public  records  of 
deeds  that  they  at  various  times  united  as  husband  and  wife  in  the 
execution  of  deeds  and  conveyances  conveying  and  mortgaging  real 
estate. 

It  furthermore  appears  from  the  evidence  that  at  the  date  of  the 
soldier's  marriage  to  the  appellant  he  had  a  wife  living  and  undivoreed, 
to  whom  he  had  been  lawfullv  married  in  the  State  of  Michigan,  and 
who  subsequently  obtained  a  divorce  from  him,  on  the  ground  of  deser- 
tion and  failure  to  support,  in  the  circuit  court  of  Kalamazoo  County, 
Michigan,  on  July  2,  1877,  about  two  years  after  his  marriage  to  the 
appellant,  as  appears  from  a  duly  certified  and  authenticated  tran- 
script of  the  decree  of  said  court. 

It  is  asserted  by  the  appellant,  and  in  this  she  seems  to  be  fully 
corroborated  bv  the  evidence,  that  although  she  knew  that  the  soldier 
had  been  previously  married  she  was  informed  by  him  before  she  mar- 
ried him  that  he  had  been  divorced  from  his  first  wife,  and  that  she  so 
believed  at  the  time  of  her  marriage  and  during  all  the  time  that  she 
lived  with  the  soldier  as  his  wife,  and  never  learned  to  the  contrarv 
until  after  his  death  and  after  she  had  applied  for  pension  as  his  widow. 
when,  on  being  culled  upon  by  the  Pension  \Wmw\  to  furnish  proof  of 
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the  dissolution  of  the  first  marriage  of  the  soldier,  she  obtained  a  copy 
of  the  decree  of  divorce  from  the  office  of  the  clerk  of  the  court  in  the 
State  of  Michigan  in  which  it  had  been  rendered,  and  then  for  the  first 
time  became  aware  that  said  divorce  had  been  granted  nearly  two  years 
after  her  marriage  to  the  soldier. 

That  the  marriage  of  the  soldier  and  the  appellant  in  1875  was,  under 
these  circumstances  and  under  the  laws  of  Kansas,  absolutely  null  and 
void,  and  had  no  force  and  validitv  whatever  and  created  no  legal  bond 

•  as  o 

of  matrimony  between  the  soldier  and  the  appellant  can  not  be  ques- 
tioned. In  the  case  of  Fuller  v.  Fuller  (33  Kansas,  582)  the  supreme 
court  of  Kansas  states: 

That  a  marriage  where  one  of  the  parties  at  the  time  has  a  husband  or  wife  living 
b  void,  absolutely  and  in  all  its  aspects,  we  suppose  no  one  will  question.  It  requires 
no  judgment  of  divorce  or  of  nullity  to  render  it  void.  It  is  void  inherently  and 
from  the  beginning. 

It  Ls  not  contended,  however,  in  this  appeal  that  the  ceremonial  mar- 
riage of  the  soldier  and  the  appellant  was  good  in  law  or  that  it  had 
any  force  and  validity,  nor  does  the  appellant  base  her  claim  to  recog- 
nition as  the  widow  of  said  soldier  upon  said  ceremonial  marriage,  but 
it  is  urged  that  a  valid  common  law  or  consensual  marriage  should  be 
presumed  to  have  been  contracted  between  the  soldier  and  the  appel- 
lant subsequent  to  the  removal  of  the  legal  impediment  to  their  lawful 
wedlock  by  the  divorce  of  the  first  wife  from  their  continuous  cohabita- 
tion as  husband  and  wife,  and  their  public  acknowledgment  of  each 
other  as  such,  and  their  universal  recognition  as  husband  and  wife  by 
the  community  in  which  they  lived  during  the  whole  period  of  about 
twenty -one  years  that  elapsed  between  the  removal  of  said  impediment 
in  1877  and  the  death  of  the  soldier  in  1898. 

This  case  is  very  similar  to,  and  almost  identical  as  to  the  facts  pre- 
sented by  the  evidence  with,  the  cases  of  Margaret  L.  Thomas  (9  P.  D., 
139)  and  Fredricka  Kent  (10  P.  D.,  211).  In  the  first  of  said  cases  it 
was  decided  by  this  Department  that  a  valid  common-law  marriage 
would  be  presumed,  after  the  removal  of  a  legal  impediment  to  lawful 
matrimony,  from  the  continuous  cohabitation  of  the  parties  under 
circumstances  exactly  similar  to  those  existing  in  the  present  case, 
under  the  laws  and  the  decisions  of  the  courts  in  the  State  of  Michi- 
gan, where  the  parties  in  that  case  resided  during  the  cohabitation; 
and  in  the  latter  case  it  was  decided  that  a  valid  common-law  marriage 
would  be  presumed  in  the  State  of  Ohio  under  similar  circumstances. 
In  the  case  of  Fredricka  Kent  (supra)  the  general  scope  of  the 
decisions  of  the  courts  of  the  different  States  of  the  Union  relative  to 
a  common-law  marriage  arising  upon  the  removal  of  a  preexisting 
impediment  to  lawful  matrimony  was  well  stated,  as  follows: 

As  to  a  common-law  marriage  arising  upon  the  removal  of  a  preexisting  \vcv\><hV\- 
ruent,  it  can  not  be  successfully  denied  hut  that  the  appellate  courts  \i\  v\\^t^\\V 
States  are  not  in  unison  in  their  opinion*  upon  a  given  state  of  iacts,  but  \1  \«  £\v\<£\v\. 
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that  the  general  scope  of  the  decisions  upon  this  point  are  plainly  divisible  into  two 
classes:  First,  those  which  compel  a  showing  that  a  new  relation  has  been  entered 
into  after  the  removal  of  the  impediment,  such  relation  to  be  established  upon 
evidence  proving  that  the  parties  were  aware  of  the  removal  of  the  impediment,  and 
that  they  thereafter  practically  agreed  to  a  new  contract;  second,  those  which  allow 
a  presumption  of  a  new  contract  to  obtain  by  reason  of  such  conditions  as  would 
prove  a  common-law  marriage.  The  decisions  in  both  classes  are  founded  upon  the 
establishment  of  a  common-law  marriage,  but  one  class  relies  upon  proof  that  a  new 
relation  has  been  actually  entered  into  as  a  fact,  while  the  other  class  rests  upon  a 
presumption  of  such  fact. .  The  line  between  these  two  classes  is  a  broad  one,  and  it 
is  as  clearly  discernible  as  that  which  separates  a  proof  of  actual  death  and  tho>e 
facts  upon  which  a  presumption  of  death  rests,  or  as  between  something  proved  by 
direct  or  something  proved  by  circumstantial  evidence. 

The  appellant  and  the  deceased  soldier  having  resided  during1  the 
whole  period  of  their  cohabitation  as  husband  and  wife  in  the  State  of 
Kansas,  her  marriage  to  the  soldier  must  be  proved,  under  the  require- 
ments of  the  second  section  of  the  act  of  August  7, 1882,  to  have  been 
a  legal  marriage  in  accordance  with  the  laws  of  that  State.     Hence  it 
is  only  necessary  to  consider  under  which  of  the  above-enumerated 
classes  of  decisions  those  of  the  supreme  court  of  Kansas  on  this  sub- 
ject belong,  since  it  is  obvious  that  if  they  belong  to  the  second  class 
a  common-law  marriage  between  the  appellant  and  the  deceased  soldier 
will  be  presumed  to  have  taken  place  subsequent  to  the  removal  of  the 
impediment  to  their  lawful  union  from  their  cohabitation  and  recogni- 
tion as  husband  and  wife  under  the  circumstances  shown  by  the  evi- 
dence, which  would  be  a  valid  and  legal  marriage  under  the  laws  of 
that  State,  and  entitle  this  appellant  to  recognition  as  the  pensionable 
widow  of  the  soldier. 

Marriage  at  common  law  is  recognized  as  legal  and  valid  in  the 
State  of  Kansas.  In  the  case  of  the  State  v.  Walker  (36Kansas,  207) 
the  supreme  court  of  Kansas  declared  the  law  of  that  State  on  this 
subject  to  be  as  follows: 

The  mutual  present  assent  to  immediate  marriage  by  persons  capable  of  assuming 
that  relation  is  sufficient  to  constitute  narriage  at  common  law;  and  such  a  marriage 
will  be  sustained  in  this  State  when  its  validity  is  directly  drawn  in  question. 

And  in  the  same  case  the  court  further  stated,  relative  to  the  proof 
necessary  to  establish  the  existence  of  such  a  marriage,  as  follows: 

When  persons  who  are  permitted  to  marry  "live  together  as  man  and  wife"  it 
may  lie  taken  as  an  expression  of  consent,  and  consent  under  these  circumstances  is 
sufficient,  as  we  have  seen,  to  constitute  a  marriage  at  common  law. 

The  same  doctrine  was  also  announced  in  the  cases  of  State  v.  Hughes 
(35  Kansas,  62(5),  and  State  v.  McFarland  (38  Kansas,  664);  and  in  the 
late  case  of  Matney  v.  Linn  (59  Kansas,  613),  which  was  a  case  where 
the  parties  commenced  to  live  together  as  husband  and  wife  without 
any  formal  marriage  ceremony,  and  at  a  time  when  an  impediment  to 
lawful  matrimony  existed,  and  continued  such  cohabitation  after  such 
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impediment  was  removed  and  until  the  death  of  one  of  them,  the  court 

said: 

The  fact  that  *  *  *  there  was  no  formal  marriage  at  that  time  does  not  argue 
that  they  did  not  again  enter  the  marriage  relation.  It  appears  that  there  was  at 
that  time  a  mutual  present  assent  of  the  parties  to  immediate  marriage.  They 
became  capable  of  lawfully  assuming  that  relation,  and  in  pursuance  of  that  consent 
and  agreement  they  lived  together  as  husband  and  wife  in  good  faith  until  they  were 
separated  by  death.  These  things  were  sufficient  to  constitute  a  valid  consensual 
marriage. 

The  foregoing  ruling  was  sustained  and  cited  with  approval  by  the 
court  in  the  still  more  recent  case  of  Shorten  v.  Judd  (60  Kansas,  73 
and  277). 

But  one  conclusion  is  possible  from  the  foregoing,  and  that  is  that  the 
Kansas  courts  hold  that  a  valid  common-law  or  consensual  marriage  will 
be  presumed,  after  the  removal  of  an  impediment  that  invalidated  a 
former  marriage  between  the  same  parties,  from  the  cohabitation  and 
recognition  of  said  parties  as  husband  and  wife  under  circumstances 
indicating  a  matrimonial  intent. 

In  the  present  case  every  element  of  a  valid  common-law  marriage 
is  presented  by  the  established  and  admitted  facts  as  hereinbefore 
stated,  and,  in  accordance  with  the  decisions  cited,  it  must  be  held  that 
under  the  laws  of  the  State  of  Kansas  a  valid  common-law  marriage  is 
presumed  to  have  been  consummated  between  the  appellant  and  the 
ieeeased  soldier  from  and  after  the  removal,  in  1877,  of  the  legal 
mpediment  to  their  lawful  wedlock  which  invalidated  their  attempted 
oarriage  by  ceremony  in  1875. 

The  appellant  having  proved  her  marriage  to  the  deceased  soldier 
)  be  a  legal  marriage  according  to  the  laws  of  the  place  where  they 
jsided  at  the  time  said  marriage  occurred,  and  where  she  resided 
hen  her  right  to  pension  accrued,  in  accordance  with  the  provisions 
id  requirements  of  the  second  section  of  the  act  of  August  7,  1882, 
e  was  the  lawful  wife  of  said  soldier,  and  when  she  tiled  her  applica- 
>n  for  pension  herein  she  was  his  widow,  and  should  have  been 
cepted  and  recognized  as  such  for  pensionable  purposes. 
The  rejection  of  this  claim  upon  the  ground  stated  was,  therefore, 
ror,  and  is  hereby  set  /iside  and  reversed,  and  you  are  directed  to 
use  the  same  to  be  reopened  and  adjudicated  upon  its  merits,  recog- 
zintr  and  accepting  the  appellant  as  the  widow  of  the  deceased  soldier. 
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EVIDENCE— BURDEN  OP  PROOF—  PREEMPTIONS— MARRI AGE. 

Augusta  M.  Koschwitz  (widow). 

There  being  nothing  whatever  in  the  evidence  tending  to  show  this  soldier  was  ever 
married  prior  to  his  formal  marriage  to  claimant  in  1886,  at  which  time  he  was 
66  years  of  age,  and  the  testimony  showing  that  from  the  time  of  his  discharge 
from  service  in  1864  until  such  marriage  he  was  always  considered  a  single  man, 
her  marriage  to  the  soldier  must  be  presumed  to  have  been  valid,  and  the  burden 
of  proof  of  its  invalidity  is  upon  the  Government. 

Assistant  Secretary  F.  L,  Camphell  to  the  Commissioner  of  Pemims, 

October  12,  1900. 

This  appellant,  Augusta  M.  Koschwitz,  on  April  25,  1894,  filed  a 
claim,  No.  594607,  for  pension,  under  the  Revised  Statutes,  as  the 
widow  of  Ernst  Koschwitz,  who  was  a  member,  from  July  10,  1861, 
to  Juljr  23,  1864,  of  Company  C,  Twenty -eighth  Ohio  Infantry,  and 
died  January  18,  1894. 

Said  claim  was  rejected  in  July,  1898,  on  the  ground  of — 

Claimant's  declared  inability  to  prove  that  soldier  had  not  been  previously  married 
(he  being  66  years  of  age  at  date  of  her  marriage  to  him)  and  hence  that  she  is  hi^ 
legal  widow. 

On  August  31,  1898,  she,  through  her  attorneys,  appealed,  contend- 
ing that  the  rejection  is  indefinite,  that  she  has  proved  her  marriage 
to  the  soldier,  that  no  reason  why  it  should  be  considered  invalid  is 
known,  and  that  it  should,  in  fact,  be  presumed  to  be  valid  until  the 
contrary  is  proved. 

The  rejection  of  this  claim  is  clearly  erroneous  on  the  facts.  There 
is  not  the  slightest  evidence  in  the  case,  nor  anjr  reason  for  suspicion, 
that  the  soldier  was  ever  married  prior  to  his  formal  marriage  to 
claimant  in  California  in  1886,  shown  bv  record  evidence  thereof.  Not 
only  this,  but  the  minister  who  performed  the  ceremony  stated  in  his 
official  return  that  "upon  due  inquiry  there  appears  to  be  no  legal 
impediment  to  the  marriage,"  and  his  return  shows  accordingly  that 
soldier  was  "not  married  beforehand  that  claimant  was  a  divorcee 
from  a  Mr.  Blind;  and  there  is  also  testimony  by  acquaintances  of  the 
soldier  covering  nearly  the  entire  period  from  his  discharge  to  his 
death  to  the  effect  that  he  was  always  known,  prior  to  his  marriage  to 
claimant,  as  a  single  man. 

The  adverse  action  in  this  case  appears  to  have  been  based  solely 
upon  the  fact  that  the  soldier  was  6G  years  of  age  at  the  time  of  this 
marriage  to  claimant;  coupled,  perhaps,  with  the  further  fact  that  he 
was  a  foreigner  and  might,  possibly,  have  been  married  before  he 
came  to  this  country  or  before  his  enlistment  in  the  Army,  as  to  which 
periods  of  his  life  there  is  no  evidence  whatever. 
There  is  no  wnrrnnU  however,  for  any  s\\p\>o*\l\o\\  of  a  prior  mar- 
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riage,  and  it  is  not  incumbent  upon  a  claimant,  in  the  absence  of  any- 
thing whatever  to  indicate  the  invalidity  of  her  formal  marriage,  to 
produce  the  negative  testimony  required  by  the  Bureau  of  Pensions 
in  this  case.  The  claimant  is  entitled  in  such  a  case  to  the  usual  pre- 
sumption in  favor  of  the  validity  of  such  a  marriage,  and  the  party 
who  denies  its  validity  has  the  burden  of  proving  that  it  was  not  valid. 
(Lizzie  Yates,  10  P.  D.,  446.) 

Although  claimant  was  married  twice  before  her  marriage  to  this 
soldier,  there  appears  to  be  no  question  as  to  her  competency  to  con- 
tract this  last  marriage;  the  death  of  her  first  husband  in  1872  and 
divorce  of  her  second  husband  in  1880  being  shown. 

The  rejection  of  this  claim  on  the  ground  stated  was  clearly  errone- 
ous and  is  reversed.     You  will  readjudicate  the  claim  accordingly. 


LINE  OF  DUTY-DEATH  CAUSE— ACCIDENTAL,  FALL. 

Mary  E.  Parker  (now  Resdin),  widow. 

Soldier  was  killed  by  a  fall  from  a  window  at  the  hotel  at  which  he  was  stopping  just 
prior  to  his  final  payment  and  the  disband ment  of  his  command.  It  is  held  that 
his  death  was  not  due  to  his  military  service  in  line  of  duty.' 

Amxtant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions, 

October  12,  1900. 

Marv  E.  Resdin,  formerly  Parker,  filed  in  the  Pension  Bureau  on 
October  30,  1865,  an  application  for  pension  under  the  provisions  of 
section  4702,  Revised  Statutes,  as  widow  of  Major  E.  Parker  (deceased), 
late  private.  Company  I,  First  New  Hampshire  Volunteer  Heavy 
Artillery,  alleging  the  death  of  said  soldier  in  line  of  duty  during  his 
roilitiuy  service  on  June  21,  1865. 

Said  application  for  widow's  pension  was  first  rejected  on  June  3, 
1*^5,  upon  the  ground  that  the  death  of  the  soldier  was  not  shown  to 
have  occurred  while  he  was  in  line  of  duty,  or  to  have  been  due  to  his 
military  service. 

On  appeal  from  said  action  of  rejection  to  this  Department  the  same 
was  affirmed  on  June  27,  1895,  the  Department  holding  that  the  sol- 
dier while  absent  from  his  command  on  a  pass  was  not  regarded  as  in 
line  of  duty,  in  the  sense  in  which  that  term  is  used  in  the  pension 
laws,  and  his  death  under  such  circumstances  conferred  no  right  or 
title  to  pension  upon  his  widow. 

Subsequently,  upon  the  filing  of  new  and  additional  evidence,  said 
claim  for  widow's  pension  was  reopened  and  further  considered  in  the 
Pension  Bureau,  the  consent  and  approval  of  this  Department  having 
been  first  had  and  obtained,  and  on  January  25,  1899,  it  was  again 
rejected  upon  the  same  ground  upon  which  it  had  been  p\%e\\ow^: 
rejected,  and  for  the  additional  reason  that  the  cause  oi  the  so\$\ss 
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death  was  shown  not  to  be  due  to,  or  in  any  way  connected  with,  his 
military  service. 

From  this  last  action  of  rejection  the  present  appeal  was  taken  on 
March  21,  1899. 

The  time,  place,  and  circumstances  of  the  soldier's  death  are  clearly 
shown  by  the  evidence,  and  there  is  no  doubt  or  controversy  concern- 
ing the  material  facts  of  the  case. 

The  official  military  records  of  the  War  Department  show  that  the 
deceased  soldier  served  in  the  above-named  organization  from  Septem- 
ber 8,  1864,  to  June  15,  1805,  upon  which  date  he  was  mustered  out 
of  the  service  with  his  company  at  Washington  City,  D.  C,  but  his 
regiment  and  company  were  ordered  to  camp  at  Concord,  N.  H.,  to 
await  final  payment,  and  were  finally  paid  off  and  disbanded  at  that 
place  on  June  30,  1865.  The  records  also  contain  the  statement  that 
the  deceased  soldier — 

*  *  *  was  accidentally  killed  at  Concord,  X.  H.,  on  or  about  June  21,  1865,  by 
falling  from  a  window  prior  to  final  payment  and  disbandment  of  his  company  and 
regiment. 

The  evidence  originally  in  the  case  clearly  shows  that  the  deceased  sol- 
dier was,  on  or  about  June  21, 1865,  absent  from  the  station  or  camp  of 
his  regiment  and  company  on  a  pass,  or  by  permission  of  his  command- 
ing officer,  and  was  lodging  at  a  hotel  in  the  town  of  Concord,  N.  H., 
known  as  the  Sherman  House,  and  that  sometime  during  the  night  he 
arose  from  his  bed  and  walked  through  an  open  wTindow  in  his  bed- 
room situated  in  the  third  storv  of  said  hotel,  fell  to  the  sidewalk 
beneath,  and  was  instantly  killed. 

The  new  and  additional  evidence  upon  which  the  case  was  reopened 
and  reconsidered  in  the  Pension  Bureau  consists  of  an  affidavit  exe- 
cuted in  November,  1898,  by  First  Lieut.  W.  H.  Shurtlcff,  of  appel- 
lant's company,  and  who  was  in  command  of  said  company  at  the  time, 
in  which  he  states  that  upon  the  arrival  of  the  regiment  and  company 
at  Concord,  N.  H.,  owing  to  the  filth v  and  unsanitarv  condition  of  the 
camp  and  quarters  to  which  they  were  assigned  and  where  they  were 
stationed,  he  obtained  permission  of  the  officer  in  command  of  said 
camp  for  certain  men  of  his  company  to  be  absent  from  the  camp  and 
quarters  of  the  regiment  at  night  and  to  lodge  in  the  town  of  Con- 
cord, he  pledging  himself  for  their  good  behavior  and  undertaking 
that  they  would  return  and  report  at  the  company  quarters  in  camp  at 
the  proper  time  each  morning.  He  states  that  the  deceased  soldier 
was  one  of  the  members  of  his  company  for  whom  such  permission 
was  obtained,  and  that  it  was  while  he  was  absent  from  the  camp  of 
the  regiment  and  the  quarters  of  his  company  in  pursuance  of  such 
permission,  or  leave  of  absence,  that  he  fell  from  the  window  of  the 
hotel  in  the  town  of  Concord  in  which  he  was  lodging  on  the  night  of 
June  21,  1805,  and  was  killed  as  hereinbefore  stated. 

This  affidavit  of  Lieutenant  Shurtleff  does  not  differ  materiallv  from 
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previous  statements  made  by  him,  and  which  were  on  file  and  duly 
considered  when  this  ease  was  originally  adjudicated  in  the  Pension 
Bureau  and  passed  upon  by  this  Department  on  the  former  appeal. 
It  merely  gives  a  more  detailed  and  circumstantial  account  of  the  cir- 
omittances  under  which  the  soldier  happened  to  be  absent  from  the 
quarters  of  his  company  at  the  time  he  was  killed,  but  does  not  change 
the  material  facts  of  the  case  in  any  essential  particular,  nor  does  it 
tend  in  any  degree  to  alter  the  status  of  the  case.  Granting  all  that 
Lieutenant  Shurtleff  states,  his  last  affidavit  still  shows  that  at  the  time 
the  soldier  was  killed  he  was  absent  from  his  command  by  permission, 
or  leave  of  absence,  granted  him  for  his  personal  convenience  and  com- 
fort, and  not  by  virtue  of  any  orders  from  his  superior  officers,  or  in 
the  performance  of  any  military  duty. 

As  clearly  appears  from  the  authorities  cited  in  the  decision  on  the 
former  appeal  of  this  case  and  from  numerous  other  decisions,  it  has 
uniformly  been  held  by  this  Department  that  disability  incurred  or 
death  occurring  under  such  circumstances  could  not  be  considered  as 
in  the  line  of  duty,  and  conferred  no  right  or  title  to  pension  whatever 
under  the  provisions  of  sections  4692,  4693,  and  4702  of  the  Revised 
Statutes. 

Aside,  however,  from  any  consideration  of  the  question  of  line  of 
duty,  even  if  it  should  be  conceded,  for  the  sake  of  argument,  that  the 
last  affidavit  of  Lieutenant  Shurtleff  shows  all  that  is  claimed  for  it  by 
the  appellant,  and  that  the  soldier  was  in  the  line  of  military  duty  while 
absent  from  his  command  under  the  circumstances  shown  bv  the  evi- 
dence  and  sleeping  in  a  hotel  in  the  town  of  Concord,  it  is  not  per- 
ceived how  his  death  could  be  attributed  in  any  way  to  his  army 
service,  or  that  the  appellant's  claim  for  pension  as  his  widow  would 
be  benefited  thereby,  since  it  clearly  appears  from  the  testimony  of 
near  relatives  of  the  soldier,  who  had  been  intimately  associated  with 
him  all  his  life,  that  he  had  always  been  a  somnambulist  or  sleepwalker 
and  had  been  accustomed  to  walk  in  his  sleep  from  childhood. 

The  evidence  unquestionably  shows  that  the  soldier  was  in  a  som- 
nambulistic state  when  he  fell  from  the  window  of  the  hotel.  The 
man  who  occupied  the  same  room  with  him  at  the  hotel  on  the  night 
he  was  killed  testifies  that — 

He  went  to  bed  wotier,  and  in  his  sleep  walked  out  of  the  window. 

His  death  is,  therefore,  directly  traceable  to  an  abnormal  psycho- 
logical and  physical  condition1  or  infirmity  which  had  existed  long 
prior  to  his  army  service,  and  which  was  neither  proximately  nor 
remotely  connected  therewith,  and  hence  it  could  not  possibly  confer 
any  right  or  title  to  pension  upon  this  appellant  as  his  widow  under 
the  provisions  of  section  4702,  Revised  Statutes. 

Consequently  the  rejection  of  said  application  for  widow's  pension 
upon  the  grounds  hereinbefore  stated  was  manifestly  w\t\\out  evvo'v^ 
and  is  affirmed  accordingly. 
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deatu  cause— surgical,  operation— sequence. 
Elisabet  Kaufman  (widow). 

The  soldier's  death  is  shown  to  have  resulted  from  disease  of  kidneys,  caused  by 
ether  anaesthesia,  induced  for  the  purpose  of  operating  on  a  diseased  right  testi- 
cle, for  which  not  pensioned,  and  for  the  radical  cure  of  a  right  inguinal  heroic 
and  hydrocele,  for  which  pensioned. 

Held,  that  inasmuch  as  the  pensioned  disabilities  were  included  in  the  operation 
leading  to  the  soldier's  death,  the  widow  is  entitled  to  pension. 

Assistant  Secretary  F.  L.  Campbell  to  the  Ccnnmissioner  of  Penmons* 

October  16,  1900. 

Elisabet  Kaufman,  widow  of  Gottlieb  Kaufman,  who  served  as  ^ 
corporal  in  Company  B,  Third  Michigan  Volunteer  Infantry,  appeals, 
through  her  attorney,  from  the  action  of  the  Bureau  rejecting  her 
claim  for  widow's  pension  under  the  general  law.     The  appeal  was 
filed  May  19,  1898. 

Her  husband  was  a  pensioner  at  $30  per  month  on  account  of  dis- 
ability resulting  from  right  inguinal  hernia,  hydrocele  of  right  side, 
chronic  diarrhea,  dyspepsia,  and  total  deafness  of  right  ear  and  nearly 
total  deafness  of  left  ear.     He  died  November  29, 1894. 

The  widow  is  now  pensioned  under  the  provisions  of  the  act  of  June 
27, 1890,  under  certificate  No.  434149. 

The  grounds  for  the  final  rejection  of  the  widow's  claim  under  the 
general  law,  as  shown  by  indorsement  on  the  face  brief,  are — 

*  *  *  that  the  soldier's  death  from  disease  of  kidneys  was  not  the  result  of 
right  inguinal  hernia  and  resulting  hydrocele,  chronic  diarrhea,  and  resulting dysj >ep- 
sia,  and  deafness,  for  which  pensioned,  and  there  is  no  record  or  other  satisfactory 
evidence  of  origin  in  service  of  any  disability  which  might  have  caused  the  fatal 
disease. 

The  testimonv  shows  that  the  fatal  disease  of  the  kidnevs  followed 
an  operation  undertaken  for  the  removal  of  a  diseased  right  tes- 
ticle, and  incidentally  for  the  cure  of  the  hydrocele  and  hernia.  It 
appears  to  be  established  that  the  exciting  cause  of  the  disease  of  kid- 
neys was  the  prolonged  ether  anaesthesia  necessary  for  the  performance 
of  the  operation. 

The  essential  facts  in  the  case  are  set  out  in  the  following  report  of 
the  medical  referee  on  the  appeal: 

*  *  *  The  history  elicited  showed  that  the  soldier  died  twenty  davs  after  an 
operation  performed  for  the  removal  of  a  diseased  testicle  and  for  the  radical  cure  of 
the  hernia  and  resulting  hydrocele  for  which  he  was  pensioned.  Dr.  D.  E.  Robin- 
son, the  attending  surgeon,  testified  that  the  mode  of  death  was  through  heart  failure; 
that  the  immediate  or  prime  cause  was  unemic  poisoning,  due  to  acute  inflammation 
of  the  kidneys,  which  he  attributed  to  the  effects  of  the  ether  administered  during 
the  operation;  and  that  the  contributing  cause  was  general  debilitv  due  to  age  and 
long  suffering  from  the  pensioned  causes. 
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Since  renal  inflammation  is  one  of  the  rare  accidents  which  is  liable  to  occur  after 
the  administration  of  large  quantities  of  ether  (vide  Park,  Surgery  by  American 
Authors),  it  was  deemed  advisable  before  answering  the  appeal  to  have  a  special 
examination  into  the  circumstances  attending  the  operation,  to  settle  a  doubt  as  to 
the  jxisgible  merit  of  the  case.  After  this  examination  you  state  that  the  claim  was 
lejally  rejected  without  reference  to  this  division.  This  proves  not  to  be  the  case, 
a*  the  brief  shows  that  the  claim  was  adversely  acted  upon  in  this  division  on  July 
23, 1900,  upon  consideration  of  the  special  examiner's  reports.  Such  action,  how- 
ever, was  unusual,  since  the  claim  was  in  the  hands  of  the  appeal  section  and  had 
not  been  reopened  for  the  purpose  of  readjudication. 

Special  Examiner  Hunt's  report  has  introduced  a  newr  element  in  the  case,  in  the 
form  of  a  public  record  which  attributes  death  to  peritonitis.     The  record  fails  to 
state  by  whom  the  death  was  reported,  and  the  special  examiner  did  not  determine 
that  point.     Dr.  Robinson  insists  that  this  record  is  an  error;  and  he  gives  a  con- 
sistent history  of  acute  renal  inflammation  developing  immediately  after  the  oj>era- 
tion  and  rapidly  progressing  to  a  fatal  termination  through  unemic  poisoning.     The 
other  surgeons  and  the  nurse  who  were  present  at  the  operation  could  give  no  infor- 
mation of  value  as  to  the  subsequent  course  of  the  case.     An  autopsy  was  not  made. 
The  records  of  the  hospital  are  incomplete  and  afford  no  information  of  a  character 
to  assist  in  the  adjudication  of  the  claim.    The  only  evidence  which  differs  in  any 
essential  point  from  that  of  Dr.  Robinson,  beside  the  record  of  death,  is  that  of  the 
claimant  herself;  and  her  testimony  does  not  negative  his  statement  as  to  the  death 
eau>e. 

The  evidence  elicited  tends  to  show  that  the  kidneys  were  normal  prior  to  the  oper- 
ation; and,  admitting  that  to  be  the  case,  it  is  not  deemed  very  material  whether  the 
record  or  the  attending  surgeon  correctly  states  the  cause  of  death,  since  the  evidence 
clearly  indicates,  in  my  opinion,  that  the  soldier's  death  was  a  remote  effect  of  the 
operation;  and  both  peritonitis  and  renal  inflammation  are  accidents  to  which  he 
was  liable  as  a  result. 

Taking  this  view  of  the  case,  the  questions  remaining  for  consideration  are  the 
necessity  for  the  operation  and  whether  the  pensioned  causes  were  controlling 
factor*. 

The  attending  physician  insists  that  the  operation  was  a  necessity,  and  had  to  be 
performed,  as  the  soldier's  condition  demanded  it;  and  that  its  primary  object  was  as 
much  for  the  radical  cure  of  the  hernia  and  hydrocele  as  it  was  for  the  removal  of 
the  diseased  testicle;  that  one  could  not  be  done  without  the  other,  as  the  hernial  sac 
was  low  and  there  were  adhesions.  A  careful  analysis  of  the  case,  however,  does  not 
warrant  so  strong  a  statement  as  to  the  influence  of  the  pensioned  causes;  in  fact,  the 
surgeon  himself  admitted  that  "the  testicle  bothered  him  the  most,"  and  he  added 
that  it  "was  tubercular,  and  was  beginning  to  break  down,  and  had  to  be  removed 
whether  he  wanted  or  not." 

The  evidence  shows  that  the  hernia,  at  the  time  of  the  operation,  was  not  stran- 
gulated; and  there  was  no  reason  from  the  condition  of  the  hernia  itself,  so  far  as 
shown,  why  an  oj>eration  for  its  radical  cure  should  have  been  undertaken,  even  if  it 
was  admissible,  in  view  of  the  fact  that  the  hernia  was  of  thirtv  years'  duration  and 
that  the  soldier  was  over  60  years  of  age  and  debil  itated.  Nor  under  such  circumstances 
would  an  operation  for  the  cure  of  the  hydrocele  of  the  cord,  involving  also  the  radi- 
cal cure  of  the  hernia,  have  been  justified,  in  my  opinion,  independent  of  the  exist- 
ence of  the  disease  of  testicle. 

Considering  the  testimony  of  the  claimant,  showing  that  the  soldier  was  suffering 
from  excruciating  pain  prior  to  the  operation,  in  connection  with  that  of  the  attend- 
ing surgeon  and  the  other  evidence  in  the  case,  and  taking  into  account  the  nature 
of  the  disability  and  the  rules  of  surgical  practice  applicable  to  the  matter,  \t\av\ew\\ 
evident  that  the  primary  object  of  tlw  operation  was,  first,  the  veWei  oi  tt\e  vvv\\\  &vx» 
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to  the  diseased  testicle;  and,  second,  the  removal  of  an  organ  which  was  considered 
to  be  a  menace  to  life.     The  extension  of  the  operation  to  include  the  radical  cure  of 
the  hydrocele  of  the  cord  which  had  been  admitted  as  a  result  of  the  hernia— but 
with  doubtful  propriety — was  necessary,  if  at  all,  because  it  was  a  tubercular  lesion, 
and  consequently  would  menace  life  by  furnishing  a  focus  from  which  constitutional 
invasion  was  likely  to  take  place.     Therefore,  if  the  disease  of  testicle  and  cord  were 
tubercular,  neither  were  related  to  the  hernia,  and  the  necessity  for  the  operation 
was  purely  independent  of  an(V apart  from  any  disability  of  service  origin.     If,  on  the 
other  hand,  the  hydrocele  of  the  cord  was  simple,  and  was  really  a  result  of  the  her- 
nia, as  from  the  improper  application  of  a  truss,  its  radical  cure,  as  well  as  that  of  the 
hernia,  was  a  matter  of  expediency  and  not  one  of  necessity. 

We  do  not  concur  wTith  the  statement  of  the  attending  surgeon  that  the  disease^ 
testicle  could  not  be  removed  without  performing  a  radical  operation  for  the  cure  o 
the  hernia.  No  reason  is  shown  whv  he  could  not  have  broken  down  the  adhesion* 
of  which  he  speaks  without  opening  the  hernial  sac.  Having  the  soldier  under  th« 
influence  of  an  anaesthetic  and  having  undertaken  an  operation  in  the  region  of  th< 
hernia,  it  was  a  favorable  opportunity  to  also  perform  an  operation  for  the  radica 
cure  of  the  latter.  But  it  certainly  wras  not  necessary  that  it  should  be  done;  and  if 
was  probably  the  prolongation  of  the  operation  to  include  the  hernia  which  was 
responsible  for  the  rare  accident — due  to  poisoning  from  the  anaesthetic — which 
resulted  in  the  soldier's  death. 

Regarding  the  nature  and  risks  of  the  operation  it  may  be  briefly  stated  that  the 
simple  extirpation  of  a  diseased  testicle  is  not  a  serious  operation  and  is  attended  with 
but  slight  risk  to  life.  But  when  it  is  necessary  to  extend  the  operation  to  th€ 
inguinal  canal  it  becomes  a  far  more  serious  matter,  and  if  this  necessity  is  knowr 
beforehand  the  operation  is  of  doubtful  propriety  as  a  dernier  resort.  In  speaking 
of  castration  Agnew  says:  "  Indeed,  when  the  cord  within  the  canal  is  involved,  the 
propriety  of  any  operation  is  exceedingly  questionable. "  Formerly  early  extirpa- 
tion of  the  testicle  was  advised  by  authors  in  case  of  tubercular  disease  of  the  gland, 
to  prevent  extension  of  the  disease  and  general  infection.  Having  usually  proved 
futile  in  this  respect,  the  operation  is  now  done  less  frequently  for  this  cause  and  i$ 
only  advised  under  exceptional  circumstances  (Park). 

It  is  evident,  then,  that  the  operation  was  one  involving  considerable  risk.  The 
case  appears  to  have  been  one  belonging  to  the  class  which  forms  the  exception  tc 
the  rule  and  an  operation  for  the  removal  of  the  testicle  seems  to  have  been  demanded. 
But  in  view  of  the  increased  risks  and  the  age  and  general  condition  of  the  soldier, 
there  is  ground  for  grave  doubt  whether  the  surgeon  was  justified  in  extending  it  tc 
include  the  radical  cure  of  the  hernia,  which  was  an  operation  of  expediency  anc 
not  of  necessity.  Nevertheless  the  operation  itself  appears  to  have  been  successful 
and  the  death  to  have  been  due  to  one  of  those  rare  accidents  which  could  not  be 
foreseen,  but  which  probably  would  have  been  avoided  had  he  chosen  the  simple 
operation  of  removing  the  diseased  gland  without  attempting  the  radical  cure  of  the 
hernia.  Having,  however,  chosen  the  latter  and  death  having  resulted,  it  is  nol 
believed  that  the  fatal  result  can  fairly  l>e  attributed  to  the  pensioned  causes,  the 
operation  for  the  hernia  not  being  a  matter  of  necessity  and  its  existence  being  a  con- 
traindication rather  than  an  additional  reason  for  undertaking  the  primary  opera- 
tion, under  all  the  circu instances. 

The  disease  of  testicle  for  which  the  operation  was  primarily  performed  was  firsl 
alleged  and  shown  in  1888.  The  board  that  examined  the  soldier  on  November  28, 
1888,  descril>ed  the  disability  as  a  tumor  in  the  right  scrotum  10  inches  in  circumfer- 
ence, extending  (>  inches  below  the  upper  margin  of  the  pubic  bone  and  consisting  ol 
an  enlarged  testicle, apparently  "fibrous  degeneration,"  and  an  enlargement  of  the 
cord,  probably  hydrocele,  which  vxts  rearfift/  wfHiratrtl  /mm  the  tumor  below.  Dr.  Rob- 
inson's diagnosis  was  tuberculous  inflammation  of  the  gland.     Since  no  microscopic 
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examination  was  made,  and  as  such  cases  are  often  difficult  and  sometimes  impossi- 
ble to  differentiate  without  such  examination,  the  question  as  to  the  form  of  inflam- 
mation is  open  to  doubt.  But  whether  there  was  simple  fibroid  enlargement  with 
tfitjseqnent  degeneration  or  tubercular  inflammation  of  the  gland,  it  is  safe  to  say  that 
it  had  no  connection  with  the  pensioned  causes,  a  conclusion  which  is  in  consonance 
with  that  of  the  attending  surgeon. 
From  a  medical  standpoint  the  ease  may  be  summarized  as  follows: 

1.  The  soldier's  death  was  the  remote  effect  of  an  operation,  being  due  to  an  unar 
voidable  accident  incident  thereto. 

2.  The  operation  was  performed  primarily  for  the  relief  of  a  nonpensioned  dis- 
ability; incidentally,  for  the  radical  cure  of  a  pensioned  disability. 

3.  It  involved  grave  risks,  but  was  deemed  necessary  to  prolong  life,  and  the  risk 
wa*  therefore  properly  assumed  by  the  soldier. 

4.  The  operation  was  not  essential  on  account  of  the  pensioned  causes  alone.  Its 
extension  to  include  them  added  to  its  gravity  and  probably  determined  the  fatal 
result,  but  so  far  as  his  life  was  concerned  it  was  wholly  unnecessary  that  they  should 
have  been  included  in  the  operation,  that  being  done  merely  as  a  matter  of  exi>edi- 
tticy,  and  the  Government  is  not  responsible  for  the  outcome. 

In  my  opinion  the  adverse  action  was  proper,  and  it  is  adhered  to. 

It  thus  appears  the  widow's  title  to  pension  is  denied  because  the 
surgical  operation  leading  to  the  death  of  her  husband  was  not  deemed 
hy  the  medical  referee  as  essential  on  account  of  the  pensioned  causes 
alone;  that  the  inclusion  of  the  hernia  and  varicocele  in  the  operation 
was  wholly  unnecessary,  so  far  as  his  life  was  concerned,  and  that  the 
operation  was  extended  merely  as  a  matter  of  expediency. 

The  medical  referee  states  that  there  was  no  reason,  from  the  condi- 
tion of  the  hernia  itself,  so  far  as  known,  why  an  operation  for  its 
radical  cure  should  have  been  undertaken,  even  if  it  was  admissible, 
in  view  of  the  fact  that  the  hernia  was  of  thirty  years'  duration  and 
that  the  soldier  was  over  60  years  of  age  and  debilitated;  nor  under 
these  circumstances  would  an  operation  for  the  cure  of  the  hydrocele 
of  the  cord  involving  the  radical  cure  of  the  hernia  have  been  justified, 
independent  of  the  testicle. 

The  question  here  arises,  Who  is  the  most  competent  to  pass  upon 
the  necessity  for  the  operation  a$  performed,  the  surgeon  doing  the 
operation  or  the  medical  referee  ? 

The  surgeon  is  reported  by  the  special  examiner  **  as  a  graduate, 
haa  a  large  practice,  and  stands  well  professionally  and  socially." 
There  is  nothing  in  the  evidence  to  show  that  he  was  not  skillful,  or 
that  he  was  guilty  of  malpractice  in  the  case.  The  welfare  of  his 
patient  appears  to  have  been  his  sole  consideration. 

He  stilted  to  the  special  examiner  that  he  could  not  effect  the 
removal  of  the  diseased  testicle,  the  necessity  for  which  there  can  be 
no  doubt,  "without  operating  on  the  other  conditions,"  meaning  the 
hydrocele  and  the  hernia. 

The  testicle  was  tubercular,  was  of  large  size,  weighing  about  2 
pounds ;  the  hernia  was  adherent,  and  the  hydrocele  was  large  and 
required  tapping  about  every  twenty  days,  when  from-  lb  to  w2ft  o\h&&& 
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of  fluid  were  evacuated.  These  conditions  appear  to  have  been,  in  the 
judgment  of  the  surgeon,  such  as  to  warrant  or  make  necessary  the  oper- 
ation as  done  by  him.  Furthermore,  the  surgeon  stated  that  the  primary 
object  of  the  operation  was  as  much  for  the  radical  cure  of  the  hernia 
and  the  hvdrocele  as  it  was  for  the  removal  of  the  diseased  testicle. 

The  referee  savs  he  can  not  concur  with  the  statement  of  the  attend- 
ing  surgeon  that  the  diseased  testicle  could  not  be  removed  without 
performing  a  radical  operation  for  the  cure  of  the  hernia;  that  no  rea- 
son is  shown  whv  he  could  not  have  broken  down  the  adhesions  without 
opening  the  hernial  sac. 

When  such  a  condition  of  the  scrotal  sac  existed  as  is  shown  bv  the 
testimony  it  scarcely  seems  necessary  for  the  surgeon  to  have  explained 
why  he  could  not  have  broken  down  the  adhesions. 

A  hydrocele  containing  20  ounces  of  fluid,  which  had  been  subjected 
to  tapping  every  twenty  days,  and  a  hernia  in  the  scrotum  bound  down 
bv  adhesions,  seems  clearlv  to  indicate  the  necessity  for  extending  the 
operation,  and  the  surgeon,  having  the  parts  exposed  before  him,  was 
certainly  in  the  best  position  to  determine  the  proper  procedure. 

Furthermore,  t  is  pensioner  had  undoubtedly  the  right,  and  it  was 
his  duty,  to  seek  surgical  relief  for  the  hydrocele  and  the  hernia,  even 
if  he  had  not  been  afflicted  with  the  diseased  testicle,  and  had  he  done 
so,  and  the  operation  determined  upon  as  the  best  by  the  surgeon  in 
charge  of  the  case  had  proved  fatal,  his  widow  would  have  been  enti- 
tled to  pension. 

This  case  comes  within  the  rule  laid  down  in  the  case  of  Mary  E. 
Dolan  (11  P.  D.,  62),  wherein  it  was  held  that — 

When  it  is  shown  that  disability  of  service  origin  was  an  important  controlling  fac- 
tor in  the  cause  of  death,  as  well  as  being  so  complicated  with  the  other  causes  that 
its  influence  can  not  be  separated  from  the  other  causes,  or  the  precise  degree  o: 
materialness  of  each  factor  in  death  is  not  susceptible  of  determination,  then  the 
disability  of  service  origin  may  l>e  legally  accepted  as  the  cause  of  death. 

For  the  reasons  stated  the  action  appealed  from  is  reversed. 
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Matilda  I.  Kennedy  (widow). 

It  appearing  from  the  evidence  that  the  deceased  sailor  did  not  serve  for  sixty  dayi 
with  the  Navy  of  the  United  States  in  Mexico,  or  on  the  coasts  or  frontie 
thereof,  or  en  route  thereto  in  the  war  with  that  nation,  this  appellant  is  no 
entitled  to  pension  as  his  widow  under  the  provisions  of  the  act  of  January  29, 1887 

A#*txta?it  Secretary  F.  L.  Campbell  to  tlu '  CommiHsloner  of  Pen  si  &m 

October  16,  1000. 

Matilda  I.  Kennedv  filed  in  the  Pension  Bureau  on  Julv  12,  1899 
an  application  for  pension  under  the  provisions  of  the  act  of  Januan 
529,  1887,  as  widow  of  John  Kennedy  (deceased),  late  seaman,  Unitec 
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States  Navy,  alleging  that  said  sailor  had  served  for  sixty  days  with  the 
Xavv  of  the  United  States  on  the  coasts  or  frontier  of  Mexico  and  en 
route  thereto  during  the  war  with  that  nation,  had  been  honorably 
discharged  from  said  service,  and  had  died  on  June  9,  1899,  leaving 
her  as  his  widow  surviving. 

Said  application  for  widow's  pension  was  rejected  on  May  23,  1900, 
upon  the  ground  that  it  appeared  from  the  evidence  that  the  deceased 
soldier  did  not  serve  for  sixty  days  upon  the  coasts  or  frontier  of 
Mexico,  or  en  route  thereto,  during  the  war  with  that  nation  as  alleged, 
[  and  as  is  required  by  the  provisions  of  the  act  of  January  29,  1887,  to 
entitle  the  claimant  to  pension  thereunder  as  his  widow\ 

From  said  action  appeal  was  taken  on  September  10,  1900. 

The  act  of  January  29,  1887,  provides  a  pension  for  the  surviving 
widows  of  such  officers  and  enlisted  men,  including  marines,  militia, 
and  volunteers  of  the  military  and  naval  services  of  the  United  States, 
who,  being  duly  enlisted,  actually  served  sixty  da}\s  with  the  Army  or 
Xavv  of  the  United  States  in  Mexico,  or  on  the  coasts  or  frontier 
thereof,  or  en  route  thereto,  in  the  war  with  that  nation,  or  were  actu- 
ally engaged  in  a  battle  in  said  war,  and  were  honorably  discharged, 
and  such  other  officers,  soldiers,  and  sailors  as  may  have  been  person- 
ally named  in  any  resolution  of  Congress  for  any  specific  service  in 
said  war. 

In  the  present  case  the  claim  of  the  appellant  for  pension  under  the 
provisions  of  said  act  is  based  upon  the  allegation  that  the  deceased 
sailor  served  for  sixty  days  en  route  to  and  on  the  coasts  and  frontier 
of  Mexico  during  the  war  with  that  nation. 

The  official  record  of  the  deceased  sailor's  service  in  the  United 
States  Navy  shows  that  he  enlisted  therein  on  November  4,  1847,  and 
served  on  board  the  U.  S.  S.  North  Carolina  as  an  ordinary  seaman 
until  April  10, 1848,  when  he  was  transferred  to  the  U.  S.  S.  Saratoga, 
and  served  on  board  said  latter  vessel  as  ordinary  seaman  and  seaman 
until  December  8,  1849,  when  he  was  honorably  discharged  from  the 
.service.  Jt  has  long  been  held  by  this  Department  that  the  legal 
termination  of  the  war  with  Mexico  for  pensionable  purposes  was  May 
30, 1848.  (McClelland,  Secretary,  in  re  Michael  Salmon,  3  L.  B.  P.\ 
9. and  in  re  Thomas  Bruce,  4  L.  B.  P.,  261;  also  Assistant  Secretary 
Reynolds  to  Commissioner  of  Pensions,  7  P.  D.,  240.) 

The  records  of  the  Bureau  of  Navigation  of  the  Navy  Department 
>how  that  the  North  Carolina  was  the  receiving  ship  at  the  Brooklyn 
Xavy-Yard,  port  of  New  York,  from  November  1, 1843,  to  September 
7, 18(>5,  and  that  the  Saratoga  was  put  in  commission  at  said  navy- 
yard  on  April  10,  1848,  and  sailed  from  the  port  of  New  York  under 
orders  for  the  Mexican  coast  on  April  17,  1848. 

It  is  obvious,  therefore,  that  the  deceased  sailor  was  merely  trans- 
ferred from  the  North.  Carolina,  to  the  Saratoga  on  A.\m\\^,\%\%^ 
when  the  tetter  ship  went  into  commission,  both  vessel  W\\\£  \w  \tafc 
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port  of  New  York  on  that  date.     Consequently,  under  the  most  liberal 
construction  of  the  law,  he  could  be  considered  as  en  route  to  Mexico 
only  from  April  17,  1848,  the  date  upon  which  the  Saratoga  sailed 
from  that  port  under  orders  for  the  seat  of  war.     From  that  date  to 
May  30,  1848,  the  date  of  the  termination  of  the  war  with  Mexico,  a 
period  of  forty  -three  days,  the  sailor  served  in  the  Navy,  in  or  during 
said  war,  en  route  to  Mexico,  and  on  the  coasts  or  frontier  thereof, 
but  by  no  possible  construction  could  such  service  be  held  to  extend 
over  a  longer  period.     Since  said  naval  service  in  the  Mexican  war  en 
route  to  and  on  the  coasts  or  frontier  of  Mexico  was  of  less  than  sixtv 
days'  duration,  it  is  manifest  that  it  was  not  a  pensionable  service  under 
the  provisions  of  the  act  of  January  29,  1887,  and  would  confer  no 
right  or  title  to  pension  thereunder  either  upon  the  sailor  or  upot 
this  appellant  as  his  widow. 

The  only  argument  or  contention  made  in  the  present  appeal  is  thai 
inasmuch  as  the  sailor  had  been  granted  a  pension  as  a  survivor  of  the 
Mexican  war  under  the  provisions  of  the  act  of  January  29, 18S7,  and 
subsequently  an  increase  of  said  pension  under  the  provisions  of  the 
act  of  January  5,  1893,  the  question  of  the  sufficiency  of  his  Mexican 
war  service  as  a  pensionable  service  under  the  provisions  of  the  act 
of  January  29, 1887,  was  res  adjudicata,  and  could  not  now  be  called  ir 
question  upon  the  application  of  his  widow  for  pension  under  said  act 

It  is  true  that  the  deceased  sailor  was  allowed  a  pension  under  saic 
act  under  an  erroneous  construction  of  the  law,  made  in  a  ruling  of  i 
former  Commissioner  of  Pensions,  which  has  long  since  been  overruled 
set  aside,  and  abrogated  by  this  Department,  but  the  fact  that  th< 
sailor  was  erroneously  allowed  and  paid  a  pension  to  which  he  wa: 
clearly  not  entitled  under  the  provisions  of  the  law  is  certainly  no  goo< 
or  sufficient  reason  whatever  for  the  perpetuation  of  said  error  tn 
continuing  the  allowance  of  such  pension  to  his  widow. 

The  rejection  of  this  claim  upon  the  ground  stated  was  clearly  no 
error,  and  is  affirmed  accordingly. 


f 


practice— reopening—  limitation. 
Jonathan  Kinsey. 

The  rule  of  limitation  for  reopening  rejected  increase  claims  in  cases  where  an  appea 
was  filed  before  the  rule  had  run  is  suspended  during  the  period  from  the  dat 
of  filing  the  appeal  and  the  date  of  the  decision  of  the  Department  thereon. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions 

October  16,  1900. 

The  claimant  in  this  case,  Jonathan  Kinsey,  late  private  Company 
C,  Thirty-second  Regiment  Pennsylvania  Volunteer  Infantry,  certifi 
cate  No.  877605,  is  pensioned  under  the  act  of  June  27,  1890,  at  $6  pe: 
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month,  for  partial  inability  to  earn  a  support  by  manual  labor  due  to 
disability  from  varicose  veins  of  right  leg,  and  disease  of  heart,  said 
rate  having  been  allowed  from  February  10,  1892. 

October  12,  1896,  he  filed  a  claim  for  increase,  which  was  rejected 
August  21,  1897. 

Claimant  appealed  from  said  action  September  14,  1897,  and  by 
departmental  decision  of  April  27,  1898,  said  action  was  affirmed. 

May  17,  1898,  claimant  filed  the  affidavit  of  himself  and  his  family 
physician  tending  to  show  increased  disability,  with  a  view  of  having 
his  claim  for  increase  reopened. 

The  Bureau  by  action  of  August  27,  1898,  declined  to  consider  the 
testimony  filed  to  reopen,  on  the  ground  that  it  was  not  filed  within 
ninety  days  from  August  31,  1897,  the  date  of  the  notice  of  rejection 
of  the  claim,  as  required  by  the  rules  of  the  Bureau. 

Claimant  appealed  from  said  action  September  12, 1898,  contending 
that  he  appealed  from  the  action  rejecting  his  claim  September  14, 1897. 
Said  action  was  affirmed  April  27,  1898,  and  he  filed  the  testimony  to 
reopen  May  16,  1898,  and  under  the  facts  the  rules  of  practice  of  the 
Bureau  were  not  violated,  and  said  action  was  erroneous. 

Claimant  enlisted  June  10, 1861,  and  was  honorably  discharged  June 
17, 1864. 

The  only  question  raised  by  the  appeal  and  involved  in  the  case  is 
whether  the  Bureau  action  declining  to  consider  the  evidence  filed  to 
reopen  the  claim  on  the  grounds  stated  was  warranted;  or,  in  other 
words,  could  the  Bureau  properly  invoke  the  ninety-day  rule  as  to  filing 
evidence  to  reopen. 

The  rule  of  practice  referred  to  in  the  order  of  rejection  is  found  on 
page  122,  paragraph  3,  in  The  Practice  of  the  Pension  Bureau,  which 
reads  as  follows: 

3.  Applications  for  reopening  of  increase  claims  and  the  filing  of  evidence  there- 
under should  be  limited  to  ninety  days  after  the  date  of  mailing  the  letter  of  rejection. 

If  the  application,  with  evidence,  in  such  cases  is  not  made  within  the  ninety  days 
«s  aforesaid,  the  rejection  will  be  considered  final. 

I  can  see  no  objection  to  this  rule  in  ordinary  cases  of  increase  claims 
where  no  appeal  was  taken  before  the  expiration  of  the  ninety  days; 
but  it  should  not  apply  in  cases  where  an  appeal  from  the  action  reject- 
ing the  increase  claim  was  promptly  taken  by  claimant  or  his  recog- 
nized attornev. 

When  an  appeal  is  properly  filed  further  action  in  the  case  on  the 
part  of  the  Bureau  is  suspended  until  final  determination  by  the  Depart- 
ment, the  Bureau  having  no  longer  an}T  jurisdiction  to  take  any  action 
in  regard  to  the  claim  until  final  disposition  and  the  papers  in  the  case 
are  returned. 

In  the  present  case  the  increase  claim  was  rejected  August  21,1897; 
claimant  entered  an  appeal  recognized  in  regular  and  \cga\  ioYuv^g- 
p.  v. — vol.  11 8 
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tember  14,  1897;  the  Department  affirmed  the  action  April  27,  1898, 
and  the  new  evidence  to  reopen  was  filed  May  17, 1898. 

So  that  it  is  evident  claimant  was  not  guilty  of  any  negligence  or 
delay  in  taking  the  appeal,  but  acted  promptly  in  the  premises. 

The  notice  of  the  rejection  of  the  claim  was  mailed  ^ugust  31, 1897, 
only  ten  days  after  the  adverse  action,  and  it  is  true  that  the  testimony 
filed  to  reopen  was  not  filed  within  ninety  days  thereafter. 

But  the  appeal  vas  filed  September  14  following,  and  from  that  time 
until  the  departmental  decision,  April  27,  1898,  the  case  was  before 
the  Department  on  appeal  and  the  Bureau  powerless  to  take  any  action 
in  relation  thereto. 

In  my  opinion  the  ninety  days  referred  to  in  the  rule  of  limitation 
was  suspended  during  the  period  from  the  date  of  filing  the  appeal 
and  the  decision  of  the  Department  thereon.  In  other  words,  the 
period  between  the  date  of  filing  the  appeal,  September  14,  1897,  and 
the  date  of  the  departmental  decision  of  April  27, 1898,  should  not  be 
considered  under  the  ninety -day  limitation.  So  only  thirty-four  days 
of  the  period  of  the  limitation  prescribed  by  the  rules  of  practice  had 
run  when  the  evidence  to  reopen  was  filed. 

For  the  foregoing  reasons  I  hold  that  there  was  no  violation  of  said 
rule  of  practice  in  this  case,  and  the  action  appealed  from  is  hereby 
reversed,  and  the  papers  in  the  case  returned  for  consideration  of  the 
testimony  filed  to  reopen  and  for  action  thereon  in  accordance  with  the 
usual  practice  in  such  cases. 


MARRIAGE  AND  DIVORCE— IMPEDIMENT— MASSACHUSETTS. 

Emma  C.  Sanders,  now  Stewart  (widow). 

Claimant  married  soldier  in  1856  and  lived  with  him  as  his  wife  in  the  State  of  Mas- 
sachusetts until  his  second  enlistment,  December  18,  1863.  Not  having  heard 
from  her  said  husband  since  1864  and  believing  him  to  be  dead,  she  married  one 
Stewart,  in  the  State  of  Massachusetts,  in  November,  1870,  and  lived  and  cohabited 
with  him  as  his  wife,  in  said  State  (both  believing  said  marriage  to  have  been 
legal)  until  his  death,  which  occurred  August  16,  1889.  The  soldier  died  in  the 
Soldiers'  Home  in  Chelsea,  Mass.,  Decern ber  18,  1882. 

Held,  That  under  the  laws  and  decisions  of  the  State  of  Massachusetts  claimants' 
ceremonial  marriage  to  Stewart  was  void,  and  that  she  was  the  wife  of  Sanders 
until  his  death  in  1882,  when  she  became  his  widow,  but  she  and  Stewart  having 
lived  together  as  husband  and  wife  from  the  death  of  Sanders  to  the  death  of 
Stewart,  each  desiring  to  be  and  believing  that  they  were  husband  and  wife, 
they  are  deemed  and  held  to  have  legally  sustained  the  relation  of  husband  and 
wife,  and  were  such  under  the  laws  of  that  State  from  the  death  of  Sanders  to 
the  death  of  said  Stewart,  when  she  became  Stewart's  lawful  widow,  and  there 
being  no  pensionable  period  of  widowhood  between  the  death  of  Sanders  and 
the  time  she  became  the  wife  of  Stewart  the  rejection  of  her  claim  for  pension 
on  account  of  the  death  of  Sanders  was  proper  and  is  affirmed. 
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Amtant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions, 

October  31, 1900. 

Austin  W.  Sanders  was  in  the  military  service  of  the  United  States 
from  April  30,  1861,  to  November  21, 1862,  as  private  in  Company  D, 
Thirteenth  Massachusetts  Volunteer  Infantry,  and  was  subsequently 
in  said  service  from  December  18,  1863,  to  August  15, 1864,  as  second 
lieutenant  in  Company  I,  Seventy-fourth  United  States  Colored  Infan- 
try. It  appears  further  that  the  soldier  died  of  consumption  on 
December  18,  1882,  while  an  inmate  of  the  Soldiers'  Home  in  Chelsea, 
Mas*. 

On  January  6,  1898,  Emma  C.  Sanders,  now  Stewart,  as  the  wido.w 
of  said  soldier,  filed  a  declaration  for  pension  under  the  provisions  of 
the  general  law,  which  claim  was  adjudicated  on  July  28,  1899,  and 
rejected  on  the  ground  that  the  claimant  is  not  the  lawful  widow  of 
the  soldier.  On  November  4, 1899,  claimant  appealed  from  the  action 
rejecting  her  claim  under  the  provisions  of  the  general  law. 

On  December  2,  1899,  claimant  filed  an  application  under  the  pro- 
visions of  the  act  of  June  27,  1890,  which  was  rejected  on  January 
29, 1900,  upon  the  same  ground  as  that  upon  which  the  general  law 
claim  was  denied.  An  application  to  reopen  said  claim  was  rejected 
on  April  30,  1900. 

In  order  that  the  contention  presented  by  the  appeal  may  be  clearly 
apprehended  a  brief  recital  of  the  material  facts  disclosed  by  the 
record  is  necessary.  It  appears  that  the  claimant  and  the  soldier 
were  married  in  the  State  of  Massachusetts  on  January  2,  1856,  and 
that  the  parties  lived  together  as  husband  and  wife  in  said  State  up  to 
the  time  of  his  first  enlistment,  as  hereinbefore  mentioned;  that  the 
soldier  returned  to  his  home  after  the  termination  of  his  first  term  of 
service  and  lived  with  the  claimant  until  his  reenlistment;  that  after 
his  second  enlistment  he  frequently  wrote  to  his  wife,  the  claimant, 
and  occasionally  sent  her  money,  his  letters  being  couched  in  affec- 
tionate terms,  conveying  assurances  of  affection  and  expressing  an 
earnest  desire  to  see  her;  that  some  time  during  the  year  1864,  he 
suddenly  ceased  to  write  and  the  claimant  never  heard  from  him 
again.  The  claimant,  not  having  heard  from  the  soldier  since  the 
termination  of  the  war,  and  believing  him  to  be  dead,  on  November 
24. 1870,  married  one  Edson  Stewart,  with  whom  she  lived  in  said  State 
of  Massachusetts  until  his  death,  which  occurred  on  August  16,  1889. 

It  appears  further  that  the  soldier  did  not  die  in  the  service,  but 
that  some  time  subsequent  to  the  termination  of  the  war  he  applied 
for  admission  and  was  received  as  an  inmate  of  the  Soldiers'  Home  at 
Chelsea,  Mass.,  and  that  when  he  made  said  application  he  represented 
biniself  to  be  a  widower  with  no  near  relative.  It  also  appears  that 
ie  died  in  said  institution  on  December  18,  1882.    The  m&tem.\  iweV* 
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innocent  mistakes  into  which  parties  may  have  fallen,  cure  irregularities,  or  give 
effect  to  the  acts  and  contracts  of  individuals  fairly  done  and  made. 

The  line  of  discrimination  is  well  and  definitely  drawn  betweei 
retrospective  laws  which  are  in  harmony  with  and  those  which  ar 
repugnant  to  established  principles  of  jurisprudence.  To  apply  th 
principles  above  enunciated  to  the  case  at  bar  it  becomes  necessary  t 
inquire  into  the  status  of  the  claimant  at  the  time  of  the  death  of  he 
first  husband  in  1882.  If  he  was  not  divorced  from  her  at  that  time 
she  unquestionably  became  his  widow  by  operation  of  law  and  at  one 
succeeded  to  all  and  every  right  incident  to  that  relation,  includin: 
any  rights  in  the  property  of  her  husband  under  existing  statutes  c 
distribution.  By  virtue  of  the  military  service  of  her  husband  sh 
also  had  a  right  under  existing  laws  to  make  application  for  pension 
The  retroactive  law  of  the  State  of  Massachusetts,  passed  in  189c 
could  not  be  construed  in  such  a  way  as  to  destroy  any  of  the  above 
mentioned  rights. 

But  there  is  another  aspect  of  the  case  which  deserves  consideratio 
in  this  connection.  Under  the  pension  laws,  both  the  general  law  an< 
the  act  of  June  27,  1890,  a  widow  is  entitled  to  pension  during  th 
period  only  which  intervenes  between  the  death  of  the  husband  unde 
the  former  and  between  the  date  of  application  under  the  latter  an< 
the  death  or  remarriage  of  the  widow.  If  there  is  indeed  no  sucl 
intervening  period,  then  there  can  be  no  period  during  which  such  ai 
applicant  might  be  pensionable.  This  leads  to  an  inquiry  as  to  th 
true  legal  relation  between  the  applicant  and  the  second  husband  f  ron 
the  death  of  the  first. 

The  retroactive  law,  in  so  far  as  it  went  to  invest  the  claimant  wit! 
a  marital  relation  to  the  second  husband,  was  in  perfect  harmony  wit! 
her  own  desire  and  will,  as  indicated  by  the  fact  that  she  continued  t 
cohabit  with  said  second  husband  up  to  the  time  of  his  death.  1 
destro\*ed  no  vested  right,  but  was  a  mere  curative  remedy,  whic 
bestowed  a  social  status  upon  her  and  operated  to  legitimize  an 
issue  of  said  second  marriage. 

The  claimant  earnestly  contends  that  the  legislature  had  no  jurisdi< 
tion  to  pass  a  retroactive  law  affecting  the  marital  relation  of  th 
parties  unless  both  parties  were  in  life  at  the  time  the  law  was  passec 
44 If  a  live  person  and  a  shade,"  says  the  claimant,  "can  be  marriec 
it  is  only  a  step  to  create  marriage  between  dead  people." 

But  the  legislature  was  only  seeking  to  confirm  or  ratify  a  relatio 
between  the  parties  which  began  at  the  death  of  the  first  husband.  ] 
had  no  power,  of  course,  to  legalize  the  void  marriage  of  the  claimar 
in  1870.  When,  however,  the  parties  to  the  second  marriage  contir 
ued  to  cohabit  as  man  and  wife,  after  the  removal  of  the  impedimeni 
they  thereby  established  a  relation  recognized  as  a  common-law  uiai 
riage  in  all  the  States  where  there  is  not  a  statute  declaring  that  sue 
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marriages  are  void.  There  appears  to  be  no  such  law  in  the  State  of 
Massachusetts.  It  is  not  at  all  clear,  therefore,  that  the  parties  to  the 
second  marriage  needed  the  intervention  of  the  retroactive  legislation 
of  1895  to  render  their  marital  relations  valid  after  the  death  of  the 
first  husband  in  1882.  From  this  time  until  the  death  of  the  sec- 
ond husband  it  appears  that  the  parties  in  good  faith  regarded  them- 
selves as  man  and  wife,  and  were  so  regarded  in  the  community  in 
which  they  resided. 

In  the  case  of  Meister  v.  Moore  (96  IT.  S.  Reports,  78)  the  Supreme 
Court  of  the  United  States  held  as  follows: 

The  learned  judge  of  the  circuit  court  instructed  the  jury  that,  if  neither  a  min- 
ister nor  a  magistrate  was  present  at  the  alleged  marriage  of  William  A.  Mowry 
and  the  daughter  of  the  Indian,  Pero,  the  marriage  was  invalid  under  the  Michigan 
statute;  and  this  instruction  is  now  alleged  to  have  been  erroneous.  It  certainly 
withdrew  from  the  consideration  of  the  jury  all  evidence,  if  any  there  was,  of  infor- 
mal marriage  by  contract  per  verba  de  prxnentL  That  such  a  contract  constitutes  a 
marriage  at  common  law  there  can  be  no  doubt,  in  view  of  the  adjudications  made 
in  this  country  from  its  earliest  settlement  until  the  present  day.  Marriage  is 
everywhere  regarded  as  a  civil  contract.  Statutes  in  many  of  the  States  it  is  true, 
regulate  the  mode  of  entering  into  the  contract,  but  they  do  not  confer  the  right. 
Hence,  they  are  not  within  the  principle  that  where  a  statute  creates  a  right  and 
provides  a  remedy  for  its  enforcement  the  remedy  is  exclusive.  No  doubt  a  statute 
may  take  away  a  common-law  right;  but  there  is  always  a  presumption  that  the  leg- 
islature has  no  such  intention,  unless  it  be  plainly  expressed. 

A  statute  may  declare  that  no  marriages  shall  be  valid  unless  they  are  solemnized 
in  a  prescribed  manner;  but  such  an  enactment  is  a  very  different  thing  from  a  law 
requiring  all  marriages  to  be  entered  into  in  the  presence  of  a  magistrate  or  a  clergy- 
man, or  that  it  be  preceded  by  a  license  or  publication  of  banns  or  be  attested  by 
witnesses.     Such  formal  provisions  may  be  construed  as  merely  directory  instead  of 
being  treated  as  destructive  of  a  common-law  right  to  form  the  marriage  relation  by 
words  of  present  assent;  and  such,  we  think,  has  been  the  rule  generally  adopted  in 
construing  statutes  regulating  marriage.    Whatever  directions  they  may  give  respect- 
ing its  formation  or  solemnization,  courts  have  usually  held  a  marriage  good  at  com- 
mon law  to  be  good  notwithstanding  the  statutes,  unless  they  contain  express  words 
of  nullity.     This  is  the  conclusion  reached  by  Mr.  Bishop  after  an  examination  of 
the  authorities.     (Bishop,  Mar.  and  Div.,  sec.  283  and  notes.)     We  do  not  propose 
to  examine  in  detail  the  numerous  decisions  that  have  been  made  bv  the  State  courts. 
In  many  of  the  States  enactments  exist  very  similar  to  the  Michigan  statute,  but 
their  object  has  manifestly  l>een  not  to  declare  what  shall  be  requisite  to  the  validity 
of  a  marriage,  but  to  provide  a  legitimate  mode  of  solemnizing  it.    They  speak  of 
the  celebration  of  its  rite  rather  than  of  its  validity,  and  they  address  themselves 
principally  to  the  functionaries  they  authorize  to  perform  the  ceremony.     In  most 
cases  the  leading  purpose  is  to  secure  a  registration  of  marriages  and  evidence  by 
which  marriages  may  be  proved;  for  example,  by  certificate  of  a  clergyman  or  mag- 
istrate, or  by  an  exemplification  of  the  registry.    In  a  small  number  of  the  States 
it  must  be  admitted,  such  statutes  have  been  construed  as  denying  validity  to  mar- 
riages not  formed  according  to  the  statutory  directions.     Notably  has  this  been  so  of 
North  Carolina,  and  in  Tennessee,  where  the  statute  of  North  Carolina  was  in  force; 
but  the  statute  contained  a  provision  declaring  null  and  void  all  marriages  solemnized 
as  directed  without  a  license  first  had.    So  in  Massachusetts  it  was  earlv  decide  1 
that  a  statute  very  like  the  Michigan  statute  rendered  illegal  a  marriage  which  would 
have  been  good  at  common  law,  but  which  was  not  entered  into  u\  Wvfc  \\va\\\\«t 
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directed  by  the  written  law.  (Milford  v.  Worcester,  7  Mass.,  48.)  It  may  well  be 
doubted,  however,  whether  such  is  now  the  law  in  that  State.  In  Parton  v.  Henry 
(1  Gray,  Mass.,  119),  where  the  question  was  whether  a  marriage  of  a  girl  only  13 
years  old,  married  without  parental  consent,  was  a  valid  marriage  (the  statute  pro- 
hibiting clergymen  and  magistrates  from  solemnizing  marriages  of  females  under  18 
without  the  consent  of  parents  or  guardians),  the  court  held  it  good  and  binding, 
notwithstanding  the  statute.  In  speaking  of  the  effect  of  statutes  regulating  mar- 
riage, including  the  Massachusetts  statute  (which,  as  we  have  said,  contained  all  the 
provisions  of  the  Michigan  one),  the  court  said:  "The  effect  of  these  and  similar 
statutes  is  not  to  render  such  marriages,  when  duly  solemnized,  void,  although  the 
statute  provisions  have  not  been  complied  with.  They  are  intended  as  directory 
only  upon  ministers  and  magistrates,  and  to  prevent  as  far  as  possible,  by  penalties 
on  them,  the  solemnization  of  marriages  when  the  prescribed  conditions  and  for- 
malities have  not  been  fulfilled;  but,  in  the  absence  of  any  provision  declaring  mar- 
riages not  celebrated  in  a  prescribed  manner  or  between  parties  of  certain  ages 
absolutely  void,  it  is  held  that  all  marriages  regularly  made  according  to  the  com- 
mon law  are  valid  and  binding,  though  had  in  violation  of  the  specific  regulations 
imposed  by  statute."  There  are  two  or  three  other  States  in  which  decisions  have 
been  made  like  that  in  7  Massachusetts. 

We  will  not  undertake  to  cite  those  which  hold  a  different  doctrine,  one  in  accord 
with  the  opinion  we  have  cited  from  1  Gray.  Reference  is  made  to  them  in  Bishop, 
Mar.  and  Div.,  sect.  283  et  seq. ;  in  Reeve's  Domestic  Relations,  199,  200;  in  2  Kent, 
Com.,  90,  91;  and  in  2  Greenleaf  on  Evidence.  The  rule  deduced  by  all  these  writers 
from  the  decided  cases  is  thus  stated  by  Mr.  Greenleaf: 

"Though  in  most,  if  not  all,  the  United  States  there  are  statutes  regulating  the 
cele;  /ration  of  marriage  rites  and  inflicting  penalties  on  all  who  disobey  the  regula- 
tions, yet  it  is  generally  considered  that  in  the  absence  of  any  positive  statute  declar- 
ing that  all  marriages  not  celebrated  in  the  prescribed  manner  shall  be  void,  or  that 
none  but  certain  magistrates  or  ministers  shall  solemnize  a  marriage,  any  marriage 
regularly  made  according  to  the  common  law,  without  observing  the  statute  regula- 
tions, would  still  be  a  valid  marriage.' ' 

As  before  remarked,  the  statutes  are  held  merely  directory,  because  marriage  is  a 
thing  of  common  right,  because  it  is  the  policy  of  the  state  to  encourage  it,  and 
because,  as  has  sometimes  been  said,  any  other  construction  would  compel  holding 
illegitimate  the  offspring  of  many  parents  conscious  of  no  violation  of  law. 

In  the  case  of  Milford  v.  Worcester  (7  Mass.,  48),  a  decision  was 
rendered  in  1810  upon  the  following  facts: 

The  evidence  of  a  marriage  between  the  said  Stephen  and  Rhoda  was:  A  certificate 
by  the  town  clerk  of  Upton,  in  the  county  of  Worcester,  that  in  the  book  kept  for 
that  purpose  there  is  an  entry  July  6,  1784,  of  the  intentions  of  marriage  of  Stephen 
Temple  and  Rhoda  Essling;  and  by  the  deposition  of  the  said  Rhoda  and  the  testi- 
mony of  other  witnesses,  it  appeared  that  in  the  year  1784,  and  several  years  before, 
the  said  Stephen  and  the  said  Rhoda  (then  Rhoda  Essling)  were  residents  in  Upton; 

and  some  time  in  that  year  they  came  together  to  a  tavern  in  Upton  when 

Dorr,  esq.,  then  a  justice  of  the  peace  for  the  county  of  Worcester,  happened  to  be 
there,  and  producing  a  certificate  that  their  intentions  of  marriage  had  been  pub- 
lished, requested  him  to  marry  them;  but  he  after  some  inquiry  into  the  cause  of 
the  application  to  him,  refused  to  take  an  active  part,  as  the  witnesses  expressed. 
The  said  Stephen  and  the  said  Rhoda  continued  notwithstanding  in  the  room  where 
the  said  Dorr  was,  and  there  in  his  presence  and  before  several  other  witnesses,  the 
said  Stephen  declared  that  he  took  the  said  Rhoda  as  his  lawful  wife,  and  she 
declared  that  she  took  him  as  her  lawful  husband,  and  each  made  to  the  other  the 
vows  and  promises  usual  in  contracting  marriages.     According  to  some  of  the  testi- 
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mony  offered  for  the  plaintiffs,  this  proceeding  was  directed  and  encouraged  by  the 
said  Dorr;  but  this  part  of  the  testimony  was  contradicted  by  the  deposition  of 
Dorr,  and  the  judge  left  it  to  the  jury  to  decide  upon  the  whole  evidence  whether 
the  proceedings  had  the  sanction  in  any  degree  of  the  said  Dorr  acting  as  a  magistrate. 

The  jury  found  that  the  proceedings  did  not  have  the  sanction  of 
the  magistrate. 

Upon  these  facts,  under*  an  existing  statute  which  provided  that  no 
person  but  a  justice  of  the  peace  or  an  ordained  minister  of  the  gospel 
should  join  any  persons  in  marriage,  the  court  held  the  marriage  to-be 
unlawful. 

In  the  case  of  Thomas  J.  Parton  v.  Susan  Hervy  (67  Mass.,  119), 
decided  in  1854,  the  court  announced  this  principle: 

The  age  of  consent  in  this  Commonwealth,  as  by  the  common  law,  is  12  in  females 
and  14  in  males,  and  a  marriage  between  two  infants  above  these  ages  is  valid  with- 
out the  consent  of  their  parents  or  guardians,  notwithstanding  the  Revised  Statutes, 
chapter  75,  sections  15,  19,  which  prohibit  magistrates  or  ministers,  under  a  penalty, 
from  solemnizing  the  marriage  of  a  female  under  the  age  of  18  or  a  male  under  the 
age  of  21,  without  the  consent  of  the  parent  or  guardian. 

This  case  arose  under  habeas  corpus  proceedings  instituted  against 
the  mother  of  the  girl,  who  took  forcible  possession  of  her  subsequent 
to  the  marriage. 

In  the  opinion  the  court  say: 

But  in  the  absence  of  any  provision  declaring  marriages  not  celebrated  in  a  pre- 
scribed manner,  or  between  parties  of  certain  ages,  absolutely  void,  it  is  held  that  all 
marriages  regularly  made  according  to  the  common  law  are  valid  and  binding, 
although  had  in  violation  of  the  specific  regulations  imposed  by  statute. 

This  appears  to  be  a  direct  and  positive  declaration  to  the  effect  that 
common-law  marriages  are  recognized  in  the  State  of  Massachusetts, 
and  is  in  effect  a  substantial  overruling  of  the  opinion  rendered  in  1810. 
Thin  appears  to  be  the  view  taken  by  the  Supreme  Court  of  the  United 
States  in  the  ease  above  mentioned. 

It  appears,  therefore,  that  the  claimant  became  the  lawful  wife  of  the 
second  husband  from  the  date  of  the  removal  of  the  impediment,  in 
view  of  which  there  was  no  intervening  pensionable  period  of  widow- 
hood during  which  she  was  pensionable. 

In  the  light  of  what  has  been  said,  the  contention  of  the  claimant  to 
the  effect  that  the  legislature  of  Massachusetts  had  no  jurisdiction  to 
legalize  a  void  marriage  after  the  death  of  one  of  the  parties,  by  retro- 
active legislation,  loses  its  force.  The  action  of  rejection  is  affirmed, 
not  upon  the  ground  that  the  claimant  is  not  the  lawful  widow  of  the 
soldier,  but  upon  the  ground  that  there  was  no  intervening  pensionable 
period  of  widowhood  between  the  death  of  the  first  husband  and  her 
marriage  to  Stewart. 
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PRACTICE— ACT  OF  MARCH  6,  1806-INCREASE-RE8TORATION. 

Andrew  J.  Brown. 

The  practice  of  refusing  to  consider  a  claim  for  restoration  to  a  former  rate,  or  ox 
which  invokes  the  act  of  March  6,  1896,  when  such  are  included  in  a  claim  f. < 
increase  under  the  act  of  June  27,  1890,  is  unsound  practice.  Paragraph  3,  pa£ 
102,  and  paragraph  1,  page  103,  of  "A  treatise  on  the  practice  of  the  Pensio 
Bureau,' '  approved  by  the  Secretary  of  the  Interior  on  April  9, 1898,  are  accor< 
ingly  amended. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pension  £ 

October  31,  1900. 

Andrew  J.  Brown,  formerly  a  private  in  Company  A,  Eighth  Illi 
nois  Volunteer  Cavalry,  and  a  pensioner  under  the  act  of  June  27, 189Q 
at  $12  per  month  (Certificate  No.  515571),  had  his  rating  reduced,  oi 
November  23, 1893,  by  due  process  of  law,  after  medical  examination 
to  $6  per  month. 

On  September  17,  1897,  he  filed  a  declaration  for  increase,  increase 

being  granted  on  May  19, 1898,  to  $12  per  month.     The  last-mentionec 

declaration  contained  the  following  statement,  viz: 

He  also  believes  that  the  reduction  of  his  pension  to  $6  per  month  was  erroneous 
and  he  therefore  claims  a  rerating  at  the  rate  originally  allowed  him,  viz:  $12  pe: 
month  from  the  date  of  reduction. 

No  attention  was  paid  to  the  request  embodied  in  the  quoted  state 
ment,  and  an  appeal  was  filed  on  August  27,  1898,  from  the  refusal  oi 
the  Commissioner  of  Pensions  to  restore  him  to  his  original  rate  fron 
the  date  of  reduction. 

Although  the  term  "rerating"  is  used  in  claimant's  declaration,  th< 
declaration  is  not  one  for  "rerating"  within  the  meaning  of  the  wore 
as  it  is  generally  used  in  pension  matters.  It  is  a  declaration  foi 
increase,  coupled  with  a  request  for  restoration  from  the  date  of  reduc 
tion,  to  the  rate  in  force  when  he  was  reduced.  In  other  words,  it  is  i 
claim  for  increase  and  restoration  to  rate  from  date  of  reduction. 

Paragraph  3,  on  page  102,  of  A  Treatise  on  the  Practice  of  the  Pen 

sion  Bureau,  published  in  1898,  is  as  follows: 

When  a  declaration  for  increase  is  filed  on  account  of  the  old,  or  newly  allege* 
causes  of  disability,  and  in  the  same  declaration  the  claimant  states  that  he  wishes  t 
secure  a  restoration  of  the  former  rate  from  date  of  reduction,  or  that  he  claims  pen 
sion  from  the  date  of  filing  a  prior  application,  or  a  higher  rate  from  the  date  of  coin 
mencement  of  original  pension,  such  claim  will  be  treated  as  a  claim  for  increase,  an 
that  part  of  the  claim  which  relates  to  the  other  matters  stated  herein  will  be  rejecte 
as  informal. 

The  paragraph  quoted  rules  out  three  classes  of  claims  from  consid 
eration  if  they  are  embodied  in  a  declaration  for  increase  filed  unde 
the  act  of  June  27,  1890,  viz: 

First.  A  claim  for  restoration  to  a  former  rate,  which  rate  has  eithe 
been  reduced  or  wholly  taken  away. 
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Second.  A  claim  for  a  pension  under  a  former  declaration. 
Third.  A  claim  that  any  rate,  previously  allowed,  was  not  commen- 
surate with  the  disability  shown  to  exist. 

As  to  the  first  class,  it  appears  to  the  Department,  after  careful 
consideration  of  all  matters  that  enter  into  such  a  claim,  that  a  refusal 
to  consider  such  a  claim,  if  it  is  embodied  in  a  declaration  for  increase, 
works  an  unnecessary  hardship  on  claimants,  and  would  seem  to  serve 
no  good  purpose  from  an  administrative  standpoint.  It  compels  a 
claimant  to  file  many  extra  papers,  and  await  two  adjudications,  when 
'he  end  to  be  attained  could  easily  be  gained  by  the  filing  of  one  dec- 
laration and  the  necessary  affidavits,  and  have  both  issues  decided  at 
the  same  time.  The  question  as  to  what  rate  a  soldier  is  entitled  to 
to-day,  and  what  he  was  entitled  to  when  reduced  or  dropped,  involves 
a  consideration  of  the  same  class  of  testimony,  and  all  of  the  facts 
tnder  both  issues  are  before  the  Bureau  at  the  same  time.  It  would 
seem,  therefore,  that  both  questions  could  be  more  easily  considered, 
and  conclusions  reached  at  that  time,  with  less  labor  and  under  better 
conditions  than  at  any  other  date. 

As  to  the  second  class,  it  is  first  remarked  that  such  a  claim  is  noth- 
ing more  or  less  than  the  invoking  of  the  act  of  March  6,  1896.     It 
has  been  held  by  the  Department  that  no  formal  application  need  be 
filed  under  said  act  in  order  that  a  claimant  mav  have  its  benefits. 
Said  act  does  not  alter  the  law  in  a  single  respect  from  what  it  was 
previously.     It  but  reiterates  that  if  the  evidence  shows  a  soldier  to 
be  pensionable  at  the  date  of  the  filing  of  a  declaration,  then  his  pen- 
non should  commence  from  such  date.     Inasmuch,  then,  as  no  decla- 
ration is  necessary,  it  would  seem  that  a  rule  which  practically  compels 
him  to  file  one  is  incongruous,  and  would  be  a  violation  of  the  intent 
of  the  act  of  March  6,  1896.     An  embodiment  in  a  declaration  for 
increase,  of  a  claim  that  a  pensioner  is  entitled  to  a  rating  under  a 
declaration  previously  filed,  and  which  claim  has  been  rejected,  is,  as 
stated,  but  an  invoking  of  the  principles  of  the  act  of  March  6,  1896, 
and  it  would  seem  as  sensible  and  reasonable  to  include  it  in  a  claim 
about  to  be  filed  as  to  make  it  the  contents  of  a  separate  document. 

The  third  class  refers  to  a  claim  that  the  rate  originally  allowed  was 
insufficient. 

While  the  argument  used  in  discussing  the  first  class  of  claims  is 
applicable,  to  a  considerable  extent,  to  the  third  class,  yet  when  such 
t  claim  is  analyzed  it  will  be  seen  that  a  claim  of  the  third  class  is 
practically  one  of  rerating.  This  Department  has  sustained  the  rule 
that  a  rerating  claim  and  one  for  increase,  under  the  general  law, 
should  not  be  embodied  in  the  same  declaration;  and  the  same  reasons 
which  lead  to  such  a  conclusion  would  apply  with  equal  force  to  a 
similar  declaration  under  the  act  of  June  27,  1890.  The  practice, 
then,  of  refusing  to  consider  a  declaration  based  upon  ax\  &>\fe\gp£YW& 
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that  a  former  rating  was  inadequate,  in  connection  with  a  declaration 
for  increase,  is  sustained. 

In  view  of  the  foregoing  it  is  hereby  ordered:  That  paragraph  3,  on 
page  102,  of  A  Treatise  on  the  Practice  of  the  Pension  Bureau,  approved 
by  the  Secretary  of  the  Interior  on  April  9,  1898,  be,  and  the  same  is 
hereby,  amended  to  read  as  follows: 

If  a  declaration  for  increase  tiled  under  the  act  of  June  27,  1890, 
contains  an  allegation  that  claimant  has  been  wrongfully  reduced  or 
dropped,  or  if  such  declaration  for  increase  contains  an  allegation  that 
claimant's  pension  should  have  commenced  at  the  date  of  the  filing  of 
a  declaration  prior  to  the  one  under  which  he  was  originally  granted 
a  pension  under  the  act  of  June  27,  1890,  such  allegations  will  be  con- 
sidered and  adjudicated.  If  such  a  declaration  for  increase  alleges 
that  claimant  is  entitled  to  a  higher  rate  than  that  allowed  under  any 
previous  declaration,  such  allegation,  being  practically  for  rerating, 
will  be  treated  as  invalid.  A  claim  for  increase  and  rerating  under 
the  act  of  June  27,  1890,  will  be  treated  solely  as  one  for  increase. 

Paragraph  1,  page  103,  of  said  treatise,  being  in  conflict  with  the 
above  order,  it  is  herebjr  ordered  that  the  last  sentence  in  said  para- 
graph 1,  page  103,  be,  and  the  same  is  hereby,  stricken  out. 

The  refusal  to  consider  the  claim  for  restoration  in  the  within  claim 
is  reversed  and  set  aside,  and  the  claim  will  be  reopened  in  accordance 
with  the  above  order. 

Action  reversed. 

Approved: 

E.  A.  Hitchcock,  /Secretary. 


DISLOYALTY— SECTION  4716— EVIDENCE. 

John  H.  Kimball. 

The  record  shows  claimant  as  "transferred"  to  Colonel  O'Neill  from  Andersonville, 
Ga. ,  a  rebel  recruiting  officer.  There  is  no  record  or  evidence  in  the  case  of 
enlistment  in  the  Confederate  States  Army,  or  of  any  act  on  claimant's  part  of 
aiding  or  abetting  the  rebellion. 

Held:  The  action  of  dropping  was  unlawful. 

One  has  an  undoubted  right  to  escape  the  rigors  of  prison  life  in  any  way  that  pre- 
sents itself,  as  well  outside  as  inside  the  prison,  if  in  so  doing  he  does  not  aid  or 
abet  the  enemy.  The  opinion  in  the  case  of  Milo  Ousterhout  (7  P.  D.,  270),  is 
not  in  conflict  with  such  doctrine. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pension^ 

October  10,  1900. 

John  H.  Kimball,  formerly  a  corporal  in  Company  G,  Fifteenth 
Massachusetts  Volunteer  Infantry,  and  a  pensioner  under  the  act  of 
June  27,  1890,  at  the  maximum  rate,  was  dropped  from  the  rolls  on 
August  31,  1895,  under  section  4716  Revised  Statutes.     An  appeal 
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filed  on  June  28,  1898,  contends  that  rejection  is  contrary  to  law  and 
fact. 

There  being  an  important  feature  in  this  case  on  which  this  Depart- 
ment desired  full  information,  the  case  was  returned  to  the  Commis- 
sioner of  Pensions  with  the  following  opinion: 

The  records  of  the  War  Department  show  that  soldier  enlisted  on  July  21,  1861, 
and  was  present  on  rolls  up  to  April  30,  1864.  Captured  at  Fredericksburg,  Va., 
May  9,  1864,  confined  at  Richmond,  Va.,  May  9,  1864,  sent  to  Andersonville,  Ga., 
JuneS,  1864,  and  "transferred  to  Colonel  O'Neill,  rebel  recruiting  officer,  January 
23, 1865."  "Released"  at  Savannah,  Ga.,  April  22,  1865,  mustered  out  at  Boston, 
Mass.,  June  6,  1865. 

The  procedure  taken  in  this  claim  gave  rise  to  correspondence  on  the  part  of  the 
member  of  Congress  from  claimant's  district,  the  Chief  of  the  Record  and  Pension 
Division  of  the  War  Department,  and  the  Commissioner  of  Pensions,  part  of  said 
correspondent  being  in  evidence  herein.  In  this  correspondence  is  a  copy  of  a 
letter  purporting  to  have  been  written  by  the  said  Chief  of  the  Record  and  Pension 
Division,  in  which  claimant's  record  is  recited  as  hereinbefore  set  out,  with  the  fol- 
lowing additional  remarks: 

'No  record  has  been  found  to  establish  that  this  man  actually  enlisted  in  the  Army 
of  the  Confederate  States,  or  to  show  his  whereabouts  and  status  between  January  23, 
1865,  and  April  22,  1865." 

The  letter  in  which  the  above  occurs,  dated  June  26,  1895,  was  evidently  inclosed 
in  another  letter  written  by  the  aforesaid  member  of  Congress  to  the  Commissioner 
of  Pensions,  to  which  the  Commissioner  of  Pensions  replied  under  date  of  July  13, 
1895.  In  this  reply  the  reasons  for  dropping  claimant's  name  from  the  rolls  are  gone 
into,  somewhat  in  detail,  as  follows: 

"It  is  not  necessary  to  show  enlistment  in  the  Confederate  States  Army  to  bar  a 
man'p  right  to  pension.  Section  4716,  Revised  Statutes,  provides  '  that  no  money  on 
account  of  pension  shall  be  paid  to  any  person,  etc.,  who,  in  any  manner,  voluntarily 
engaged  in  or  aided  or  abetted  the  late  rebellion.'  The  statement  made  by  the  Chief 
of  the  Record  and  Pension  Division  that  'no  record  has  been  found  to  establish  the 
fact  that  this  man  actually  enlisted  in  the  Army  of  the  Confederate  States,'  is  not 
sufficient  to  give  this  claimant  status.  The  statements  of  Mr.  Kimball  in  his  affidavit 
are  not  borne  out  by  the  facta  as  known  to  this  Bureau.  The  Bureau  is  in  possession 
of  information  that  a  large  number  of  prisoners  at  Andersonville — several  hundred 
in  all— were,  on  January  23,  1865,  transferred  to  Colonel  O'Neill,  a  rebel  recruiting 
officer,  having  volunteered  to  go  with  him  and  build  stockades  and  do  guard  duty, 
and  it  appears  that  this  pensioner  was  among  them.  They  did  this  no  doubt  to  escape 
the  rigors  of  prison  life,  but  the  Assistant  Secretary,  in  decision  No.  118,  has  held 
that  they  are  not  no w# entitled  to  pension.' ' 

In  order  that  the  foregoing  may  be  better  understood,  claimant's  statements  are 
herewith  set  forth:  He  asserts  in  his  affidavits  that  while  confined  at  Andersonville, 
about  the  time  of  Sherman's  raid,  a  call  was  made  at  the  prison  at  Andersonville  for 
men  to  build  additional  barracks  for  the  accommodation  of  the  prisoners,  just  outside 
the  stockade.  The  soldier  and  a  few  others  agreed  to  go  out,  concluding  among 
themselves  that  the  chance  of  escape  was  greater  outside  than  inside  the  stockade. 
Instead  of  being  put  to  work  just  outside  the  stockade  they  were  taken  to  Macon,  Ga., 
and  allowed  to  rest  a  few  days.  While  thus  resting,  claimant,  in  company  with  six 
others,  escaped  and  made  their  way  to  Savannah,  Ga.,  where  they  gave  themselves 
up  to  the  Union  pickets;  that  he  never  enlisted  in  the  Confederate  States  Army, 
and  never  took  the  oath  of  allegiance  to  the  Confederate  States.  He  states  he  can  not 
verify  his  statement,  as  to  details,  for  he  has  no  means  of  knovf'va^  t\ita  yrtMsraXyroXa 
of  his  comrades. 
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A  very  "peculiar  phase  of  this  case  is  brought  about  by  the  statement  of  the  Com- 
missioner of  Pensions  that  the  Bureau  is  in  possession  of  information  to  the  effect 
that  "several  hundred"  of  Anderson ville  prisoners  " volunteered' '  to  build  stock- 
ades and  do  guard  duty,  and  were  transferred  to  Colonel  O'Neill,  a  rebel  recruiting 
officer,  for  that  purpose,  and  that  this  information  negatives  claimant's  version,  fur- 
ther stating  "they  did  this,  no  doubt,  to  escape  the  rigors  of  prison  life,  but  the 
Assistant  Secretary  has  held,  in  Decision  No.  118,  that  they  are  not  now  entitled  to 
pension." 

These  statements  are  open  to  several  very  serious  objections.  First.  If  the  Bureau 
of  Pensions  has  the  information  stated,  it  is  not  in  this  case,  and  most  assuredly  pen- 
sioner can  not  be  deprived  of  his  pension  by  reason  of  "information"  not  in  evi- 
dence. Claimant  is  entitled  to  know  what  this  evidence  consists  of,  where  it  was 
obtained,  and  with  whom  it  originated.  A  pensioner  must  be  given  the  statutory 
opportunity  and  time,  under  the  law,  to  refute  any  charges  by  which  it  is  proposed 
to  drop  his  name  from  the  rolls.  It  is  not  enough  for  the  Commissioner  of  Pensions 
to  say  that  he  possesses  "information."  The  pensioner  has  undoubtedly  the  right 
to  know  all  about  such  information  and  to  refute  it  if  he  can.  This  principle  is  ele- 
mentary, too  much  so  to  admit  of  discussion,  and  any  other  procedure  is  in  the 
nature  of  star-chamber  practice,  which  method  has  never  been  tolerated  in  the 
United  States. 

Now,  in  order  (inasmuch  as  an  important  issue  is  involved)  that  the  case  may  be 
legally  and  effectually  disposed  of  under  the  present  appeal,  the  papers  are  herewith 
returned  to  you  with  a  request  that  you  furnish  this  Department  with  the  following 
information,  viz:  What  is  the  precise  information  in  the  possession  of  the  Pension 
Bureau  regarding  "several  hundred"  of  Anderson  ville  prisoners  who  were  trans- 
ferred to  Colonel  O'Neill  on  January  23,  1865;  what  does  the  information  consist 
of;  when  did  it  originate;  and  when  and  where  was  it  obtained?  In  short,  what 
evidence  is  there  in  the  possession  of  the  Pension  Bureau  that  this  appellant  ever 
aided  or  abetted  the  war  of  the  rebellion? 

Upon  a  return  of  the  papers,  together  with  the  information  requested  here,  this 
case  will  receive  further  consideration. 

The  reply  of  the  Commissioner  of  Pensions  to  the  above  has  been 
received  by  this  Department  under  date  of  July  31,  1900,  and  is  as 
follows: 

In  response  to  your  letter  of  the  30th  ultimo,  requesting  a  further  report  in  this 
claim,  setting  forth  the  information  upon  which  the  Bureau  based  its  action  drop- 
ping the  pensioner's  name  from  the  roll,  I  have  the  honor  to  submit  the  following: 

The  action  of  dropping  in  this  claim,  which  was  taken  August  31, 1895,  upon  notice 
dated  June  19,  1895,  appears  to  have  been  based  on  the  record  of  the  War  Depart- 
ment, which  is  referred  to  in  the  notice  to  pensioner,  as  follows: 

"You  are  informed  that  it  is  shown  by  a  report  from  the  records  of  the  War 
Department,  filed  in  this  office,  that  you  exchanged  your  condition  as  prisoner  of 
war  for  service  in  the  Confederate  States  Army." 

The  record  alluded  to  in  the  above  notice  shows  that  this  soldier,  wThile  a  prisoner 
of  war  at  Anderson  ville,  Ga.,  was  "transferred  to  Colonel  O'Neill,  rebel  recruiting 
officer,  January  23, 1865,"  was  "released  at  Savannah,  Ga.,  April  22, 1865,"  and  sub- 
sequently mustered  out  on  individual  muster-out  roll  at  Boston,  Mass.,  June  6, 1865. 

In  a  letter  to  Hon.  J.  H.  Walker,  member  of  Congress  from  Massachusetts,  dated 
July  13,  1895,  it  is  stated  that— 

"The  Bureau  is  in  possession  of  information  that  a  large  number  of  prisoners  at 
Andersonville — several  hundred  iii  all — were,  on  January  23,  1865,  transferred  to 
Colonel  O'Neill,  a  rebel  recruiting  officer,  having  volunteered  to  go  with  him  and 
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baild  stockades  and  do  guard  duty,  and  it  appears  that  this  pensioner  was  among 

them." 

This  statement  is  presumed  to  refer  to  record  evidence  and  other  data  contained  in 
various  claims  in  this  Bureau,  which  it  would  be  difficult  at  this  time  to  identify. 

Many  pensioners  who  had  been  placed  on  the  pension  roll  under  the  act  of  June 
27, 1880,  at  a  time  when  it  was  held  that  disloyalty  was  no  bar  to  pension  under  that 
act,  were  subsequently  dropped  from  the  roll  after  the  Department  had  reversed  its 
rating  on  that  point.  Quite  a  considerable  number  were  dropped,  like  this  claimant, 
on  a  record  showing  that  they  had  rendered  service  under  Colonel  O'Neill,  but,  as 
above  stated,  it  would  be  difficult  now  to  go  through  the  file  of  the  Bureau  and 
identify  these  claims. 

Bat  while  this  information — that  several  hundred  prisoners  had  enlisted  to  serve 
under  Colonel  O'Neil — was  stated  in  a  letter  to  Congressman  Walker,  in  reply  to  his 
communication,  it  was  not  embodied  in  the  notice  to  pensioner,  nor  is  it  understood 
that  this  information  was  a  ground  of  the  action  taken  by  the  Bureau  in  this  case. 
The  Bureau's  action  in  this  case  appears  to  have  been  based  upon  the  record  of  the 
War  Department  showing  specifically  this  soldier's  service  under  Colonel  O'Neill. 

That  Colonel  O'Neill  recruited  an  organization  from  among  the  prisoners  at  Ander- 
amville  it  is  presumed  is  not  questioned,  especially  in  view  of  claimant's  admissions. 
Claimant  admits  that  he  with  seven  other  prisoners,  in  response  to  a  call  for  "  vol- 
unteers," went  with  Colonel  O'Neill,  ostensibly  to  build  barracks  for  the  officers,  but 
really  to  try  to  make  his  escape;  that  they  went  with  him  as  far  as  Macon,  Ga., 
where  claimant  made  his  escape.  Claimant's  statement  that  he  made  his  "  escape" 
at  Macon  is  not  corroborated  by  the  record.  On  the  contrary,  the  record  shows  that 
he  was  "released,  April  22, 1865,  at  Savannah,  Ga.,"  three  months  subsequent  to  the 
date  of  his  " transfer"  to  Colonel  O'Neill.  On  its  face  this  record  shows  that  claim- 
ant's service  under  Colonel  O'Neill  covered  a  period  of  three  months  from  the  date 
of  his  " transfer"  at  Anderson ville  till  his  "release"  at  Savannah,  Ga.  Claimant 
ran  not  give  the  names  of  any  of  the  seven  men  who  went  with  him.  Men  who,  he 
aava,  felt  that  they  "could  trust  each  other,"  and  we  therefore  have  only  his  word 
as  to  the  character  or  incidents  of  his  service  with  Colonel  O'Neill  or  his  motive  for 
joining  his  command.  His  statements  are  uncorroborated,  and  he  virtually  admits 
that  they  can  not  be  corroborated. 

It  may  be  stated  that  the  "  information  "  referred  to  in  the  Bureau  letter  of  July 
13, 1895,  to  Congressman  Walker,  that  several  hundred  prisoners  had  enlisted  at 
Anderson  ville  under  Colonel  O'Neill,  has  no  specific  reference  to  this  soldier,  The 
Bureau  has  no  information  having  a  direct  bearing  on  the  question  of  his  Confeder- 
ate service  other  than  that  contained  in  the  record  in  this  claim,  showing  his  transfer, 
while  a  prisoner,  to  Colonel  O'Neill,  "rebel  recruiting  officer,"  his  subsequent 
"release,"  and  his  admissions  in  connection  therewith  above  referred  to. 

It  may  be  suggested  that  evidence  tending  to  show  that  claimant's  enlistment  was 
merely  a  ruse  to  escape  imprisonment,  raises  a  question  of  fact,  or  motive,  to  be  con- 
adered  and  decided  as  such.  But,  that  Colonel  O'Neill's  organization,  was  a  rebel 
organization,  and  that  voluntary  service  therein  was  an  act  of  disloyalty  is  assumed  to 
be  admitted.  It  is  believed  to  be  equally  clear  that,  in  the  absence  of  rebutting  evi- 
dence, the  record  in  this  case  fully  warranted  the  action  of  dropping  pensioner's 
name  from  the  roll."  . 

It  is  seen  by  the  foregoing  that  the  Pension  Bureau  has  not  in  its 
possession — at  least  admits  that  it  can  not  produce  it — a  list  of  the 
names  of  several  hundred  Andersonville  prisoners  who  were  trans- 
ferred to  Colonel  O'Neill,  having  volunteered  to  go  with  him  and  help 
build  stockades  and  do  guard  duty,  which  list  included  this  e\^\vaa.\^^ 
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name.  The  Bureau  also  claims  that  such  information  plays  no  part 
the  rejection  of  the  claim,  although  its  letter  to  Congressman  Walk 
would  seem  to  convey  the  contrary  impression. 

Under  the  statements  made  in  the  letter  of  the  Commissioner 
Pensions  of  July  31,  1900,  to  this  Department,  it  is  clear  that,  as  t 
case  now  stands,  the  claim  stands  rejected  upon  the  evidence  contain 
in  the  record  of  this  claim  showing  his  transfer,  while  a  prisoner. 
Colonel  O'Neill,  "  rebel  recruiting  officer,"  his  subsequent  "  release 
and  his  admissions  in  connection  therewith.  To  said  evidence,  the 
the  further  discussion  of  the  claim  will  be  directed. 

The  record  shows  claimant  "  transferred  to  Colonel  O'Neill,  rel 
recruiting  officer,  January  23,  1865;"  and  the  War  Department  fi 
ther  states,  "No  record  has  been  found  to  establish  that  this  m 
actuallv  enlisted  in  the  Armv  of  the  Confederate  States." 

Now,  it  is  within  the  knowledge  of  this  Department  that  no  offic 
records  kept  at  Andersonville  prison  ever  fell  into  the  hands  of  t 
Federal  authorities  save  a  very  few  hospital  records.  The  prison* 
of -war  records  do  frequently  show  the  enlistment  into  the  Confeden 
States  Armv  of  manv  Union  prisoners  who  were  or  had  been  confin 
at  Andersonville,  and  those  individuals  generalljr  came  into  the  C< 
federate  States  Army  through  the  instrumentality  of  Colonel  O'Ne 
The  records  of  these  men,  however,  were  never  obtained  from  t 
records  of  Andersonville  prison.  They  were  obtained  in  different  s 
tions  of  the  Confederacy,  from  records  showing  the  component  pa 
of  the  several  commands,  the  same  as  many  company  and  regimen 
records  of  the  Union  volunteers,  outside  of  and  independent  of  1 
Federal  records,  show  when,  where,  how,  and  by  whom  the  memb 
of  the  regiments  and  companies  were  enlisted. 

It  has  been  almost  universallv  held  that,  when  such  Confeder? 
records  show  a  prisoner  enlisted  by  Colonel  O'Neill,  the  presumpti 
immediately  attaches  that  such  enlistment  was  voluntary,  and  a  voli 
tary  enlistment  in  the  Confederate  States  Army,  per  se,  is  prima  fac 
an  aiding  and  abetting  of  the  rebellion.  This  is  the  position  tak 
in  said  decision  No.  118,  which  is  the  opinion  in  the  case  of  M 
Ousterhout  (7  P.  D.,  270),  cited  in  the  letter  quoted  from  herein. 

In  the  Ousterhout  case  supra,  and  which  is  evidently  the  basis 
your  action  in  the  within  claim,  it  is  shown  that  Ousterhout  whil 
prisoner  at  Andersonville,  actually  enlisted  in  the  Tenth  Tenness 
Confederate  States  Infantry,  and  was  captured  in  arms  by  the  Fede 
Army  at  Egypt  Station,  Miss.,  December  28,  1804.  In  the  discuss! 
of  Ousterhout's  status,  reference  was  made  to  the  case  of  Rust 
S.  Cole  (4  P.  D.,  141),  in  which  case  Cole  admitted  that  he  took  i 
oath  of  allegiance  to  the  Confederate  Government,  and  did  not  join 
command  until  June  5,  1865,  at  which  date  the  rebellion  had  virtua 
collapsed.  Cole  also  admitted  that  he  did  so  ''solely  to  save  his  1 
and  get  out  of  the  stockade  and  into  the  Umou  Uues." 
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It  is  desired,  in  order  that  no  misapprehension  may  arise  in  the 

future,  to  call  especial  attention  to  just  what  the  Ousterhout  case 
decides,  and  such  is  found  in  the  summing  up  of  the  conclusions  at  the 
end  of  the  opinion  in  the  case.  It  decides,  first,  that  an  enlistment  in 
the  Confederate  Army  will  be  presumed  to  be  voluntary,  and  that  such 
an  act  is  an  aiding  and  abetting  the  rebellion;  second,  that  the  pre- 
sumption by  reason  of  such  enlistment  can  be  overcome  only  by  the 
most  positive,  direct,  and  satisfactory  evidence,  and  that  the  fact  that 
one  was  confined  in  a  Confederate  prison  is  not  such  evidence. 

In  the  present  case  there  is  no  record  of  enlistment  in  the  Confed- 
erate States  Army,  and  claimant  swears  that  he  never  did  so  enlist,  and 
never  took  the  oath  of  allegiance  to  the  Conf ederate  States.  It  is  not 
proposed  to  deviate  an  iota  from  the  principles  and  doctrines  laid  down 
in  the  Ousterhout  case,  but  this  case  does  not  fall  within  the  purview 
of  the  Ousterhout  case,  for  the  pivotal  point  on  which  the  Ousterhout 
case  turns,  is  wholly  missing  in  the  present  one.  The  Ousterhout  case 
can  not,  then,  be  made  a  basis  for  the  rejection  of  the  within  claim. 

Another  question  in  the  case  to  be  discussed  is,  Is  the  fact  that  this 
appellant  was  "transferred"  to  Colonel  O'Neill  sufficient  to  raise  any 
presumption  of  disloyalty  ? 

The  fact  that  a  prisoner  was  turned  over  from  one  Confederate  offi- 
cer to  another  Confederate  officer — and  that  is  all  the  record  shows — 
carries  no  such  presumption  with  it.  The  cause  for  such  transfer  is 
apparent  only  by  claimant's  testimony,  and  he  states  it  to  be  that  he 
agreed  to  such  transfer  for  a  specific  object,  viz,  to  build  larger  and 
fetter  accommodations  for  his  fellow  prisoners  just  outside  the  stock- 
ade. This  he  was  not  allowed  to  do,  but  was  taken  a  long  distance 
away,  and  in  time  made  his  appearance  in  the  Union  lines,  at  Savan- 
nah, Ga. 

Because  a  prisoner  of  war  was  "transferred"  from  the  officers  of 
one  branch  of  the  Confederate  service  to  an  officer  of  another,  not- 
withstanding the  fact  that  the  last-mentioned  officer  was  a  recruiting 
officer,  is  not  sufficient  of  itself  to  show  that  the  said  prisoner  enlisted. 
Few  prisoners  actually  enlisted  without  the  record  of  such  enlistment 
eventually  making  its  appearance  somewhere  in  the  Confederate 
archives,  and  the  absence  of  such  a  record  of  enlistment  of  claimant  is 
a  point  decidedly  corroborative  of  his  assertion  that  he  never  did 
enlist.  The  record  "transferred"  is  not  enough,  per  se,  to  prove  the 
fact  of  enlistment. 

The  record  shows  claimant  as  "released"  at  Savannah,  Ga.,  three 
months  after  he  was  transferred  to  Colonel  O'Neill,  and  the  same 
question  arises  as  did  under  the  record  of  "transferred."  If  he  was 
a  prisoner  of  war  in  the  hands  of  the  Confederacy,  a  release  would 
naturally  mean  that  the  Confederates  turned  him  over  to  the  Federal 
officers  as  a  prisoner.     It  certainly  could  not  imply  that  he  nwys  4aw 
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enlisted  man  in  the  Confederacy.  That  many  Union  prisoners  made 
their  escape,  as  well  as  were  released,  during  Sherman's  march  to  the 
sea,  and  joined  the  Federal  army  during  said  march,  as  well  as  at 
Savannah,  is  too  well  authenticated  by  history  to  be  disputed.  That 
the  Confederate  record  shows  him  " released"  at  a  time  when  the 
Confederacy  was  in  the  last  stages  of  dissolution,  and  when  little  care 
might  naturally  have  been  taken  in  a  choice  of  words  to  express  a 
technical  meaning,  does  not  seem,  to  this  Department,  to  warrant  a 
conclusion,  unless  strongly  supported  by  other  evidence,  that  the 
released  man  was  an  enlisted  man  in  the  Confederacy. 

It  must  certainly  be  apparent  by  what  has  been  recited  that  there 
is  nothing  in  the  record  which  warrants  a  conclusion  that  this  soldier 
ever  enlisted  in  the  Confederate  Army  or  ever  took  the  oath  of  alle- 
giance to  the  Confederate  States. 

It  is  not  disputed  for  an  instant  but  that  one,  even  though  he  be  a 
prisoner  in  Andersonville,  could  aid  and  abet  the  war  of  the  rebel- 
lion in  other  ways  than  by  enlisting  in  the  Confederate  States  Army. 
Whatever  this  appellant  may  actually  have  done  in  this  direction  we 
have  nothing  whatever  to  do  with,  only  so  far  as  the  evidence  in  the 
case  discloses. 

It  may  be  assumed  as  proved  that  the  record  does  not  show  any 
enlistment  in  the  Confederate  Army  or  any  aiding  or  abetting  of  the 
war  of  the  rebellion.  The  only  evidence  on  this  question  is  found  in 
his  own  testimony,  wherein  he  states  that  he  volunteered  to  help  build 
stockades  for  the  better  accommodation  of  the  prisoners  in  Anderson- 
ville, but  that  when  he  was  released  from  the  prison  he  was  not 
allowed  to  do  so.  He  was  taken  to  Macon,  but  does  not  state  how 
long  he  was  on  the  way  to  that  place  from  Andersonville.  He  asserts 
that  he  was  allowed  to  rest  at  Macon  a  few  days  and  then  made  his 
escape.  There  is  nothing  partaking  of  the  marvelous  or  improbable 
in  his  narration,  and  this  sequence  of  events  described  by  him  is  the 
same  as  in  hundreds  of  cases  known  to  actually  have  happened. 
There  is  certainly  nothing  in  his  story  which  warrants  an  assumption 
that  it  is  false.  It  was  but  eighty-nine  days  from  the  time  he  was 
transferred  until  he  made  his  appearance  at  Savannah — not  a  remark- 
ably long  space  of  time  to  have  been  used  in  being  taken  from  Ander- 
sonville to  Macon  and  in  making  his  way  from  thence  to  Savannah. 

The  issue  in  this  case  narrows  itself  down  to  the  question,  Was  the 
act  of  volunteering  to  build  larger  quarters  for  his  fellow-prisoners  at 
Andersonville  aiding  or  abetting  the  rebellion? 

There  is  nothing  in  the  Statutes  which  prevents  a  prisoner  of  war 
who  offered  to  alleviate  either  his  own  or  his  comrade's  condition  from 
drawing  a  pension,  provided  he  did  not  aid  or  abet  the  rebellion  by  so 
doing;  and  the  theory  that  the  offer  to  help  in  building  better  and 
more  commodious  quarters  for  fellow-prisoners  in  such  an  act  does  not 
seem  to  be  warranted. 
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rillingness  to  assist  in  building  larger  quarters  for  the  Union 
rs,  even  if  carried  into  execution,  would  not  be  aiding  or  abet- 
rebellion.  From  almost  any  standpoint  at  which  such  a  pro- 
can  be  viewed,  it  would  appear  to  be  the  opposite, 
•hrase,  "  to  escape  the  rigors  of  prison  life,"  is  altogether  too 
a  one  on  which  to  deprive  one  of  a  pension.  One  has  an 
;ed  right,  under  the  law,  to  escape  the  rigors  of  prison  life  out- 
prison,  if  he  can  get  out,  just  as  much  as  he  has  to  escape  them 
he  walls,  provided  he  does  not  aid  and  abet  the  enemy  by  so 

>se  the  soldier  had  actually  engaged,  inside  the  prison  walls, 
ler  the  direction  and  supervision  of  a  Confederate  officer,  in 
himself  and  fellow-prisoners  more  commodious  quarters,  or  in 
ng  their  condition  in  a  variety  of  ways;  would  he  be  aiding  or 
•  the  rebellion  thereby?  Is  the  offer  to  do  so,  outside  the 
rails,  any  more  reprehensible? 

is  not  a  scintilla  of  proof  in  the  within  case  to  show  that  the 
it  ever  aided  or  abetted  the  rebellion  in  any  manner,  or  ever 
to,  or  intimated  that  he  was  willing  to  do  so.     If  he  actually 
re  is  no  evidence  of  such  to  be  found  in  the  papers, 
a  very  careful  reading  of  the  letter  to  the  Department  dated 

1900,  and  embodied  herein,  two  things  are  apparent,  first, 
dently  considered  the  record  and  claimant's  admissions  to  be 
t  proof  of  an  actual  enlistment  in  the  Confederate  States  Army. 
You  state  that  claimant  " exchanged"  his  "condition  as  pris- 
war  for  service  in  the  Confederate  States  Army." 
the  first,  it  is  shown  in  this  opinion  that  the  record  and  testi- 
>t  only  are  not  direct  proof  of  an  enlistment  in  the  Confeder- 
*s  Army,  but  that  the  record,  taken  with  the  evidence,  is  not 
t  to  raise  such  a  presumption. 

the  second,  it  is  sufficient  to  state  that  there  is  no  evidence,  of 
ire,  that  he  ever  served,  or  rendered  service,  in  the  Confed- 
ates  Armv. 
stion  appealed  from  is  reversed. 


IRIAGJS  AND  DIVORCE— EVTDENCE-PRESUMPTION&-PROOF. 

Louisa  C.  Germain  and  Mary  C.  Orr. 

s  no  conflict  between  the  decisions  in  the  Germain  and  Orr  cases. 
Germain  case  it  was  held  that  the  presumption  was,  in  the  absence  of 
to  the  contrary,  that  soldier  had  been  divorced  from  his  first  wife  at  the 
>f  his  second  marriage  to  the  claimant;  but  such  presumption  is  rebuttable. 
Orr  case  the  presumption  of  divorce  was  rebutted  by  the  evidence  of  the 
rife  and  the  records  of  the  court  showing  that  no  divorce  had  been  pro- 
as claimed. 


1 
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Assistant  Secretary  F.  L,  Campbell  to  the  Commissioner  of  Pensions, 

October  30, 1900. 

1  am  in  receipt  of  your.favor  of  the  5th  instant,  in  which  you  invite 
my  attention  to  inclosed  copies  of  departmental  decisions  in  the  pen- 
sion claim  of  Mary  C.  Orr  (10  P.  D.,  348)  and  Louisa  C.  Germain  (11 
P.  D.,  66).     Concerning  the  same  you  say: 

In  both  of  these  cases  the  Department  of  the  Interior  has  rendered  decision* 
involving  the  question  of  presumption  of  divorce  in  cases  of  second  marriage,  anc 
these  decisions  are  in  apparent  conflict  as  to  the  weight  which  should  be  given  t< 
evidence  of  a  certain  character,  and  also  as  to  the  grounds  upon  which  they  an 
based. 

After  reciting  the  material  facts  disclosed  by  the  records  of  th< 
cases,  respectively,  and  the  actions  taken  upon  the  same  by  the  Bureai 
of  Pensions  and  by  the  Department,  you  say  further: 

In  view  of  the  fact  that  cases  involving  the  same  questions  as  are  involved  in  thes 
cases  are  constantly  arising,  and  said  decisions  are  directly  in  conflict  with  each  othe 
as  to  the  presumptions  which  arise  in  such  cases  and  the  grounds  upon  which  the; 
rest,  I  have  the  honor  to  request  that  they  be  harmonized  for  the  guidance  of  thi 
Bureau  in  the  future  in  acting  upon  cases  involving  the  same  questions. 

I  respectfully  submit  that  the  decisions  referred  to  are  not  conflict 
ing  in  any  material  respect,  and,  therefore,  do  not  need  "to  be  har 
monized,"  as  suggested,  but  that  both  opinions  are  supported  b 
well- recognized  principles  of  jurisprudence. 

On  January  20,  1900,  the  Department  rendered  a  decision  in  th 
case  of  Louisa  C.  Germain,  in  which  the  action  of  rejection  wa 
affirmed. 

In  this  opinion  the  evidence  relating  to  the  divorce  of  the  husbam 
from  his  first  wife  was  not  set  out,  but  it  was  therein  stated  as  a  fact 
which  had  been  positively  shown  by  the  evidence  adduced  on  speeia 
examination,  that  there  was  no  such  divorce.  Subsequent  to  this  th 
claimant  filed  additional  evidence  as  a  basis  for  reopening  her  sai 
claim,  which  evidence  was,  upon  consideration*  by  the  Bureau,  held  t 
be  insufficient  to  warrant  a  different  disposition  of  the  claim,  where 
upon  she  appealed  from  this  action.  Upon  this  appeal  a  decision  wa 
rendered  on  September  14,  1900,  reversing  the  action  complained  oi 
based  upon  the  proposition  that  the  presumption  of  the  validity  c 
claimant's  marriage  to  the  sailor  was  not  overcome  by  the  evidenc 
tending  to  show  that  the  sailor  had  not  been  divorced  from  his  fir* 
wife. 

The  latter  decision  in  the  Germain  case,  being  based  upon  an  appet 
from  the  rejection  of  an  application  for  reopening,  and  not  upon 
motion  for  reconsideration,  substantially  overruled  the  former  upon 
question  of  evidence. 

You  request  me  to  institute  a  comparison  between  the  case  of  Mar 
C.  Orr  and  that  of  Louisa  C.  Germain,  rendered  on  September  14 
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1900,  as  they  involve  "the  question  of  presumption  of  divorce  in 
cases  of  second  marriage."  You  submit  the  contention  that,  in  the 
respect  above  mentioned,  the  two  cases  "are  directly  in  conflict  with 
each  other,"  and  request  that  they  be  harmonized  for  the  guidance  of 
the  Bureau  of  Pensions. 
In  the  Germain  case  it  is  held  that — 

It  may  be  assumed  as  a  principle  of  well-nigh  universal  application  that  the  pre- 
sumption of  innocence  and  legality  obtains  as  to  all  proven  marriages,  and  that,  in 
oaea  where  one  party  has  been  shown  to  have  married  twice,  the  presumption  of  the 
validity  of  both  marriages  obtains  until  the  contrary  is  shown  by  competent  proof. 
W'here  a  second  marriage  is  shown,  the  legal  presumtion  at  once  arises  that  the  first 
marriage  had  been  dissolved  either  by  death  or  divorce  at  the  time  the  second  was 
contracted. 

The  last  proposition  is  a  corollary  incident  to  the  first,  otherwise 
there  could  be  no  presumption  except  in  favor  of  first  marriages.  It 
is  equally  true  that  such  presumptions  are  disputable  and  may  be 
overcome  by  evidence. 

The  soldier  Orr  was  twice  married  and  so  was  the  sailor  Germain, 
and  when  these  facts  were  proven,  the  presumption  at  once  arose  that 
both  of  the  marriages  were  valid  and  lawful.  In  this  respect  the 
cases  are  parallel.  Samantha  Orr  lost  her  case  because  the  presump- 
tion in  favor  of  her  marriage  was  overcome  by  direct  and  positive 
evidence  that  the  soldier  had  not  been  divorced  from  his  first  wife. 
Louisa  C.  Germain  succeeded  in  her  claim  because  there  was  no  com- 
petent evidence  to  overcome  the  presumption  in  favor  of  her  mar- 
riage. In  that  respect  the  two  cases  are  entirely  different.  In  so  far 
fc  the  question  of  presumption  is  concerned  there  is  no  want  of  har- 
mony. In  the  Orr  case  the  presumption  yielded  to  evidence.  In  the 
Germain  case  the  evidence  in  conflict  with  the  presumption  amounted 
to  nothing. 

Samantha  Orr,  alleged  to  be  the  second  wife  of  the  soldier,  filed  a 
claim  for  pension  on  April  13,  1897,  alleging  that  the  soldier  had 
tan  divorced  from  his  first  wife  in  Schuyler  County,  N.  Y.,  about 
Wember,  1860,  prior  to  his  marriage  to  claimant.  The  first  wife, 
MaryC,  filed  an  application  for  pension  on  May  14,  1897.  It  was 
iown  that  the  soldier  had  been  married  to  each  of  the  claimants. 

It  will  be  observed  that  the  second  wife  based  her  title  to  pension, 
not  upon  a  presumption,  but  upon  the  alleged  fact  of  divorce.  The 
evidence  adduced  not  only  failed  to  establish  the  alleged  fact  of 
divorce,  but  went  beyond  that,  and  established  the  fact,  beyond  ques- 
tion, that  the  soldier  had  not  obtained  a  divorce  as  alleged.  It  will  be 
remembered  that  the  soldier  and  both  of  the  wives  lived  in  the  State 
of  New  York.  The  courts  which  had  jurisdiction  in  divorce  pro- 
T  I  ^edings  were  well  known.  That  was  known  to  the  claimant,  Sam&nthfl^ 
[  \*  is  indicated  by  the  fact  that  she  fixed  the  county  in  the  State  oi  ^sro 
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York  in  which,  it  was  claimed,  that  the  divorce  had  been  obtained. 
The  custodian  of  the  records  of  the  courts  which  had  jurisdiction 
appeared  as  a  witness  and  denied  the  existence  of  any  record  of  divorce 
proceedings.  The  first  wife  also  appeared  as  a  witness,  and  testified 
that  the  soldier  had  never,  at  any  time,  obtained  a  divorce  from  her. 
It  is  certainly  difficult  to  conceive  how  any  better  evidence  could  have 
been  obtained  to  establish  the  fact  that  no  divorce  had  been  granted. 
The  claim  of  the  second  wife,  therefore,  did  not  turn  upon  the  ques- 
tion of  presumption,  but  upon  a  question  of  direct  and  positive  evi- 
dence. Disputable  presumptions  yield  to  evidence,  and  the  second 
wife,  Samantha,  lost  her  case  on  the  evidence  adduced.  Disputable 
presumptions  are  secondary  to  proof  and  vanish  before  established 
facts.  It  will  be  noticed  that  the  second  wife  in  her  application  did 
not  rely  on  a  presumption,  but  rested  her  title  upon  an  alleged  fact  to 
be  proven  by  competent  evidence.  Her  declaration  lifted  her  claim 
beyond  the  domain  of  presumptions. 

Your  communication  contains  the  following  statement: 

This  Bureau  rejected  the  application  of  Mary  C.  Orr — the  first  wife — based  uponai 
opinion  of  the  chief  of  the  Law  Division  that  the  facts  considered,  in  the  light  tha 
all  presumptions  of  law  are  in  favor  of  the  validity  of  the  ceremonial  marriage 
*  *  *  a  divorce  can  be  presumed  to  have  been  granted  the  soldier  from  the  claim 
ant,  Mary  C,  and  that  Samantha  Orr  can  be  considered  the  soldier's  legal  widow. 

There  could  be  no  objection  to  that  proposition,  in  the  absence  c 
evidence  to  overcome  such  presumption,  but  the  evidence,  hereii 
before  mentioned  and  fully  recited  in  the  decision  of  the  Departmen 
completely  destroyed  that  presumption.  The  evidence  offered  b 
Samantha  in  support  of  her  declaration  that  a  divorce  had  bee 
obtained  was  not  only  insufficient,  but  would  have  been  inadmissib 
in  any  judicial  proceeding.  That  evidence  amounted  to  nothing  moi 
nor  less  than  an  attempt  to  establish  a  judicial  record  by  hearsay  ev 
dence ;  to  establish  the  existence  of  a  solemn  decree  of  divorce  by  tt 
evidence  of  a  constable  who  had  read  the  decree,  not  as  it  appear* 
upon  record,  but  in  the  hands  of  a  lawyer. 

The  courts  of  Schuyler  County,  N.  Y.,  which  have  jurisdictic 
in  divorce  matters,  are  presumed  to  make  a  record  of  such  procee< 
ings  which  import  verity,  and  that  such  records  remain  in  the  kee] 
ing  of  the  proper  custodian  for  the  protection  of  all  parties  at  inte 
est.  It  would  be  a  very  strange  and  anomalous  thing,  therefore,  1 
accept  the  memory  of  a  constable  as  the  depository  of  a  solemn  jud 
cial  proceeding.  The  ruling,  therefore,  that  "Samantha  Orr  can  1 
considered  the  soldier's  legal  widow"  was  clearly  erroneous,  for  tl 
reason  that  it  was  tantamount  to  the  proposition  that  a  presumptic 
in  favor  of  a  second  marriage  would  overcome  direct  and  positii 
proof  that  no  divorce  had  been  granted.     If  a  presumption  carric 
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that  force,  then  evidence  would  have  no  place  in  a  contest  between 
two  applicants,  each  claiming  to  be  the  widow  of  the  same  soldier. 
It  is  further  said,  in  your  letter  of  the  5th  instant,  that: 

In  both  decisions  it  is  assumed  that  the  two  marriages  of  each  soldier  are  suffi- 
ciently proven.  In  both  cases  it  is  held  that  the  fact  of  the  divorce  from  the  first 
wife  is  not  established  by  the  evidence. 

I  respectfully  call  your  attention  to  the  fact  that  the  second  sentence 
above  quoted  contains  an  erroneous  statement.  In  the  Orr  case  it  is 
held  that  the  evidence  shows  that  the  soldier  was  not  divorced  from 
the  first  wife.  In  the  Germain  case  it  is  held  that  there  was  no  com- 
petent evidence  of  that  character,  and,  for  that  reason,  the  presump- 
tion in  favor  of  the  second  marriage  prevailed.  In  the  Orr  case  the 
presumption  yielded  to  direct  and  positive  evidence,  but  in  the  Ger- 
main case  there  was  no  evidence  to  destroy  the  presumption.  In  that 
lies  the  plain  and  manifest  distinction  between  the  two  cases. 

The  evidence  in  the  Orr  case,  which  was  relied  upon  as  going  to 
show  that  a  divorce  had  been  granted,  did  not  amount  to  proof  of  the 
averment  and  should  be  eliminated  from  the  case  for  the  purpose 
involved  in  this  comparison;  and  that  in  the  Germain  case,  which  tends 
to  show  that  no  divorce  had  been  granted,  should  be  treated  in  like 
manner,  since  it  is  affected  with  the  same  infirmity. 

In  the  case  of  Mary  C.  Orr  there  was  only  one  material  issue  pre- 
sented by  the  appeal.     It  is  therein  stated  as  follows: 

The  sole  and  only  issue  presented  by  this  appeal  is,  then,  whether  the  soldier  is 
shown  by  the  evidence  to  have  been  divorced  from  his  first  wife,  Mary  C,  prior  to 
his  marriage  to  Samantha,  or  at  any  time. 

That,  indeed,  was  the  sole  and  only  material  question  in  the  case, 
and  it  was  so  stated  in  the  decision. 

There  is  an  obiter  dictum  in  the  Orr  case  to  the  effect  that  no  pre- 
sumption could  arise,  and,  if  so,  it  would  be  no  stronger  in  favor  of 
the  first  than  of  the  second  marriage,  which  might  properly  be  the 
subject  of  criticism,  but  that  question  was  not  involved  as  a  material 
issue  in  the  case  and,  therefore,  lacks  the  force  of  adjudication.  A 
dictum  is  defined  by  Bouvier  to  be  u  An  opinion  expressed  by  a  court, 
but  which,  not  being  necessarily  involved  in  the  case,  lacks  the  force 
of  an  adjudication."  -If  the  second  wife,  Samantha  Orr,  had  been 
given  the  benefit  of  any  presumption,  it  would  have  availed  her  noth- 
ing, for  the  reason  that  the  direct  and  positive  evidence  in  the  case 
overcame  and  destroyed  any  favorable  presumption  which  might  have 
arisen. 

In  a  comparison  instituted  between  the  two  cases  above  mentioned, 
all  mere  dicta  should  be  eliminated  and  the  investigation  should  be  con- 
fined to  the  material  questions  at  issue,  and,  if  found  to  be  harmonious 
in  that  respect,  there  can  be  no  substantial  variance.    TYv^re  ^*&,> 
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therefore,  no  principle  adjudicated  in  the  case  of  Mary  C.  Orr  which 
is  in  conflict  with  any  ruling  in  the  case  of  Louisa  C.  Germain. 

In  view  of  the  time  that  has  elapsed  since  the  rendition  of  the  decis- 
ion in  this  case,  September  14  ultimo,  prompt  promulgation  thereof  is 
directed. 

Approved: 

E.  A.  Hitchcock,  Secretary. 


DISIA>YAL.TY-EV1DENCE— PRESUMPTIONS-SECTION  4716,  R.  S. 

John  H.  Kimball. 

Volunteering  to  build  larger  stockades  for  the  better  accommodation  of  Union 
prisoners  was  not  volunteering  to  aid  the  rebellion. 

The  record  showing  the  transfer  of  a  Union  prisoner  to  Colonel  O'Neill,  rebel  recruit- 
ing officer,  will  not  raise  a  presumption  of  an  enlistment  in  the  Confederate 
Army,  but  is  sufficient  to  raise  a  presumption  of  aiding  and  abetting  the  rebellion, 
but  the  proof  in  this  case  showing  that  claimant  neither  enlisted  in  the  Confed- 
erate Army  nor  performed  service  of  any  kind  in  aid  of  such  rebellion,  such  pre- 
sumption of  aiding  and  abetting  the  rebellion  against  the  authority  of  the  United 
States  is  rebutted,  and  the  decision  in  this  case  of  October  10,  1900,  is  not  in 
conflict  with  the  cases  of  Milo  Ousterhout  (7  P.  D.,  270) ;  Russel  S.  Cole  (4  P.D., 
141);  John  S.  McCoy  (5  P.  D.,  369);  William  Hedgspeth  (1  P.  D.,  245),  and 
Charles  F.  M.  Guernsey  (11  P.  D.,  64). 

Assistant  Secretary  F.  M.  Campbell  to  the  Commissioner  of  Pensions, 

November  22,  1900. 

Herewith  are  returned  the  papers  in  the  above-entitled  case,  together 
with  the  departmental  opinion  therein,  dated  October  10,1900,  and  your 
communication,  not  dated,  in  which  you  ask  for  further  instructions 
in  regard  to  the  scope  of  said  opinion. 

You  suggest  that  the  said  decision  is  practically  in  conflict  with  the 
opinions  in  the  cases  of  Milo  Ousterhout  (7  P.  D.,  270),  Russel  S.  Cole 
(4  P.  D.,  141),  John  S.  McCoy  (5  P.  D.,  369),  William  Hedgspeth 
(1  P.  D.,  245),  Charles  F.  M.  Guernsey  (11  P.  D.,  64),  and  John  W. 
Strange,  Docket  No.  49,899. 

The  first  vital  question  to  be  disposed  of  in  the  Kimball  case  was, 
Did  Kimball  enlist  in  the  Confederate  Army? 

The  record  did  not  show  him  enlisted,  he  denied  enlistment,  and 
there  was  no  evidence  of  any  nature  whatever  showing  an  enlistment. 
The  record  did  show  him  "transferred  to  Colonel  O'Neill,  rebel 
recruiting  officer,"  and  he  admitted  such  transfer,  explaining  it  in  such 
a  way  as  to  negative  any  presumption  that  the  transfer  was  an  enlist- 
ment. It  was  therefore  held  that  the  evidence,  record  or  otherwise, 
failed  to  show  enlistment,  and  failed  to  raise  a  presumption  of  enlist- 
ment. 


DECISIONS    RELATING   TO    PENSIONS.  137 

As  to  such  a  conclusion  being  in  conflict  with  the  decisions  in  the 
cases  cited  by  you,  your  attention  is  invited  to  the  following  in  regard 
thereto: 

In  the  case  of  Hedgspeth,  supra,  the  record  showed  that  Hedgspeth 
took  the  oath  of  allegiance  to  the  Confederacy,  and  he  admitted  that 
t     he  enlisted  in  the  Confederate  Armv. 

In  the  case  of  Cole,  supra,  Cole  admitted  that  he  took  the  oath  of 
allegiance  to  the  Confederacy,  and  the  evidence  showed,  and  Cole 
practically  admitted  it,  that  he  enlisted  in  the  Confederate  States 
Army. 

The  McCoy  case,  supra,  does  not  touch  upon  enlistment  in  the  Con- 
federate States  Army,  and  will  be  referred  to  later  on  in  this  communi- 
cation. 

In  the  Ousterhout  case,  supra,  the  record  shows  that  Ousterhout 
enlisted  in  the  Confederate  States  Army  and  was  captured  in  arms 
against  the  United  States. 

In  the  Guernsey  case,  supra,  Guernsey  admitted  that  he  enlisted  in 
the  Confederate  States  Army  and  performed  duty  therein. 

In  the  Strange  case,  supra,  the  evidence  showed  that  Strange 
enlisted  and  served  in  the  Confederate  States  Armv  for  at  least  four 
months. 

In  each  of  the  above  cited  cases  it  is  seen  that  enlistment  in  the  Con- 
federate States  Army  is  shown  as  an  actual  fact,  save  in  the  case  of 
McCoy.  In  the  Kimball  case  enlistment  is  not  shown,  and  the  distinc- 
tion between  the  Kimball  case  and  the  others  referred  to  is  so  obvious 
as  not  to  merit  discussion. 

All  facts  accepted  as  proved  are  not  necessarily  proved  in  the  same 
manner;  but  there  is  a  vast  difference '  between  a  fact  actually  proved 
and  another  fact  accepted  as  proved  by  reason  of  presumption.  It 
appears,  in  your  comparison  of  the  Kimball  case  with  the  others 
referred  to  by  you,  that  you  wholly  fail  to  distinguish  between  a  fact 
actual ly  proved  and  a  fact  not  proved,  but  presumed  by  reason  of 
actual  proof  of  other  facts.  In  none  of  the  cases  referred  to  was  there 
any  question  of  presumption.  The  cases  disclosed  an  actual  proof  of 
enlistment  or  service  in  the  Confederate  States  Armv.  In  the  Kim- 
ball  case,  as  stated,  there  was  no  fact  of  enlistment  proved,  and  it  was 
held  that  the  bare  record  of  transfer  to  Colonel  O'Neill  was  not,  per 
se,  enough  to  warrant  the  presumption  of  enlistment. 

The  second  vital  issue  in  the  Kimball  case  was,  Did  Kimball  aid  and 
abet  the  rebellion  notwithstanding  the  fact  that  he  did  not  enlist? 

Of  all  the  cases  cited  by  .you  the  one  of  John  R.  McCoy  (5  P.  D., 
369)  is  the  only  one  which  bears  upon  such  an  issue.  In  said  case 
McCoy  did  not  enlist,  but  it  was  shown  that  he  performed  guard  duty 
under  Colonel  O'Neill,  and  such  was  enough  to  warrant  a  holding  oi 
tiding  and  abetting*  the  rebellion. 
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In  the  Kimball  case  it  was  held,  and  property  so,  that  a  volunteer 
ing  to  build  larger  stockades  outside  of  Andersonville,  for  the  bett< 
accommodation  of  Union  prisoners,  was  not  volunteering  to  aid  ar 
abet  the  rebellion;  and  furthermore,  the  evidence  showed  Kimba 
never  was  allowed  to  do  the  particular  act  that  he  expressed  his  wil 
ingness  to  do. 

It  may  be  remarked  that  the  law  is  directed  to  those  who  "volui 
tarily  engaged  in,  or  aided  or  abetted  the  late  rebellion  against  tl 
authority  of  the  United  States."  The  Department  has  held,  ar 
adheres  to  it,  that  an  enlistment  in  the  Confederate  Army,  or  a  takir 
of  the  oath  of  allegiance  to  the  Confederate  States,  establishes,  prin 
facie,  an  aiding  and  abetting  of  the  war  of  the  rebellion.  It  hold 
in  the  Kimball  case,  that  a  transfer  to  Colonel  O'Neill,  rebel  recruitu 
officer,  per  se,  is  not  sufficient  proof  to  warrant  a  presumption  of  i 
enlistment  in  the  Confederate  States  Army;  but  it  alsa  holds,  infere 
tially,  that  such  a  fact  is  of  so  suspicious  a  nature  as  to  raise  a  pr 
sumption,  not  of  enlistment,  but  of  aiding  and  abetting  the  rebellio 
Such  presumption  may  be  rebutted,  and  it  was  so  rebutted  in  the  Kir 
ball  case. 

There  appears  to  be  no  reason  to  modify  the  departmental  decisic 
of  October  10,  1900,  in  the  Kimball  case,  in  any  particular.  No  nc 
general  principles  are  laid  down;  but,  on  the  contrary,  the  gener 
principles  governing  such  cases,  as  exemplified  in  the  Ousterhout  cas 
are  in  express  terms  rigidly  adhered  to. 

Your  attention  is  especially  directed  to  the  following  quotation  fro 
yours  of  no  date,  found  on  page  4: 

While  the  decisions  of  the  Department  show  somewhat  divergent  views  upon  oth 
questions  connected  with  this  subject,  earlier  decisions  being  overruled  in  the  Oust4 
hout  decision,  there  has  been  no  conflict  of  opinion  or  practice  in  treating  a  reco 
of  "transferred  to  Colonel  O'Neill,  rebel  recruiting  officer,"  as  equivalent  in  le$ 
effect  to  a  record  of  enlistment  in  the  Confederate  Army . 

If  the  practice  is  correctly  stated  in  the  above  quotation,  such  pra 
tice  is  wholly  unwarranted,  and  is  not  a  logical  deduction  from  any 
the  cited  cases  of  departmental  decision.  Nowhere,  so  far  as  it  h 
come  under  the  observation  of  the  Department,  has  such  a  doctri 
been  announced,  or  such  practice  approved.  The  transferring  of 
prisoner  to  Colonel  O'Neill,  rebel  recruiting  officer,  is  not  "equivale 
in  legal  effect  to  a  record  of  enlistment  in  the  Confederate  Army,"  a; 
after  a  careful  search  such  a  doctrine  is  not  found  to  have  been  enu 
ciated  in  any  departmental  decision.  Such  a  transferring  is  so  sus] 
cious  a  circumstance  as  to  raise  a  presumption  of  aiding  and  abettii 
the  rebellion — not,  however,  bjr  enlistment — and  if  such  a  transfer  w 
not  satisfactorily  explained  in  all  particulars,  would  be  fatal  to  a  cla: 
by  reason  of  section  4716,  R.  S. 

In  conclusion,  and  in  order  that  no  further  misapprehension  mi 
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occur,  you  are  advised  that  this  Department  adheres  to  the  doctrine 
that  an  enlistment  in  the  Confederate  States  Army  is  presumed  to  be 
voluntary,  and  is,  prima  facie,  an  aiding  and  abetting  of  the  war  of 
the  rebellion.  It  adheres  to  the  conclusion  of  law  that  a  transfer  of  a 
prisoner  to  Colonel  O'Neill,  a  rebel  recruiting  officer,  is  not,  per  se, 
sufficient  on  which  to  base  a  presumption  of  enlistment.  It  adheres  to 
the  conclusion  of  law  that  a  record  of  the  transfer  of  a  prisoner  to 
Colonel  O'Neill,  rebel  recruiting  officer,  is  sufficient  to  raise  a  pre- 
sumption of  aiding  and  abetting  the  rebellion,  and  that  such  presump- 
tion will  attach  until  rebutted  bv  evidence  of  such  a  character  and 
nature  as  is  sufficient  to  overcome  the  presumption. 

If  proper  distinction  is  made  between  a  fact  actually  proved,  and  a 
fact  presumed  by  reason  of  other  facts  proved,  the  Kimball  case  will 
be  seen  to  harmonize  with  the  cases  referred  to  by  you,  and  will  enable 
other  cases  of  like  nature  to  be  readilv  decided  under  the  law. 


marriage  and  divorce— evidence. 

Carrie  Peterson  (widow). 

Claimant's  marriage  to  the  soldier  is  shown  by  evidence  of  a  ceremony  and  cohabita- 
tion. The  only  evidence  of  his  prior  marriage  is  the  testimony  of  his  sister  and 
a  friend,  to  whom  he  wrote  or  disclosed  that  he  had  married  a  girl  in  a  seaport 
while  he  was  pursuing  the  occupation  of  a  sailor.  His  mere  declaration,  without 
other  proof,  is  not  competent  to  establish  such  a  marriage  to  the  prejudice  of 
the  rights  of  this  claimant,  and,  on  this  point,  her  legal  widowhood  is  considered 
established. 

Assistant  Secretary  F.  L.  Ca?npbell  to  the  Commissioner  of  Pensions, 

November  23,  1900. 

Carrie  Peterson,  widow  of  Gustaf  Peterson,  late  of  Company  A, 
Thirty-sixth  Illinois  Infantry,  filed  her  applications  (No.  449,917) 
August  13,  1890,  and  September  28,  1891,  for  pension  under  the  act 
of  June  27,  1890.  The  claims  were  rejected  June  9,  1898,  on  the 
ground  of  the  claimant's  inability,  though  aided  by  special  examina- 
tion, to  prove  that  she  is  the  legal  widow  of  the  soldier,  the  evidence 
failing  to  show  whether  soldier  and  former  wife  were  divorced  or 
whether  she  was  dead  or  alive  at  the  date  of  claimant's  marriage  to 
the  soldier,  and  because  of  nondependence  at  date  of  filing  claims. 
From  this  action  appeal  was  taken  September  15, 1898,  by  the  attorney 
of  record,  upon  the  contention  that  the  same  was  error  and  not  justi- 
fied bv  the  facts. 

Touching  the  first  ground  of  rejection  the  material  facts  appear  to 
be  as  follows:  The  soldier  was  in  the  service  about  one  year  in  1864 
and  1865.  He  died  May  9,  1883,  being  accidentally  dro^wed.  The 
soldier  and  claimant  were  natives  of  Sweden,  but  never  \lt\s<n  sfcdfc. 
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other  until  about  three  months  before  their  marriage,  January  28, 
1866.  He  told  her  he  was  a  single  man,  had  never  been  previously 
married,  and  had  been  a  sailor  for  fifteen  years  before  coming  to  the 
United  States,  which  was  just  before  his  enlistment  in  the  Army.  The 
claimant  had  been  twice  married  before  her  marriage  to  the  soldier; 
first  to  Peter  Nelson,  about  1844  or  1845,  and  next  to  Louis  TV  Wal- 
ters, in  1865.  The  former  died  in  1851,  and  the  atter  about  six 
months  after  his  marriage  to  claimant,  in  the  same  year.  By  Nelson 
claimant  had  four  children,  two  of  whom  are  yet  living.  She  also  had 
an  illegitimate  son  about  1854.  She  came  to  the  United  States  about 
1861.     She  had  no  children  by  Walters  or  the  soldier. 

The  facts  above  stated  are  very  well  established  b}'  the  evidence. 
The  evidence  showing  that  soldier  had  been  married  prior  to  his  mar- 
riage to  claimant  consists  of  the  statement  of  his  sister  and  a  letter 
from  one  Nils  Sjoberg,  of  Stora  Dalby,  Sweden.  The  former,  Johanna 
Peterson,  deposed  as  follows: 

I  first  knew  Gustaf  Peterson  when  he  was  a  child.  He  was  my  brother  in  Sweden, 
and  he  lived  there  while  I  saw  him  till  he  was  21  vears  old;  then  he  went  out  as  a 
sailor,  and  was  a  sailor  about  six  years  before  he  came  to  America,  or  till  he  left 
Sweden  for  good.  He  was  two  years  younger  than  I  was.  Then  I  didn't  see  him 
until  1881,  when  I  came  to  America.  My  brother  wrote  home  to  us  in  Sweden  that 
he  was  married  to  a  girl  named  Gertrude  Elmendorf,  in  Rotterdam.  I  don't  know 
what  country  that  is  in,  but  he  wrote  he  was  married  to  her  soon  after  he  left  Sweden 
the  last  time,  when  he  was  about  27  years  old;  but  I  never  heard  what  became  of 
his  wife.  He  never  said  anything  more  about  that  wife — whether  she  lived  or  died. 
He  never  said  and  I  don't  know  anything  about  her,  except  that  my  brother  wrote 
us  at  home  that  he  had  married  that  girl. 

This  sister  of  the  soldier  furnished  the  name  and  address  of  Sjoberg, 
as  being  a  friend  of  her  brother  who  would  probably  know  the  facts 
as  to  his  prior  marriage  and  what  became  of  the  first  wife.  His  letter 
in  response  to  official  inquiry  is  as  follows: 

Gustaf  Peterson  was  not  married  in  Sweden,  but,  without  doubt,  in  Rotterdam, 
Holland.  I  have  written  to  his  brother-in-law  and  sister,  to  the  address  below,  but 
do  not  know  whether  she  is  alive  or  dead. 

Here  he  gives  the  address  of  Jonas  Petterson,  or  Peterson,  husband 
of  the  sister  whose  statement  is  above  quoted.  This  Jonas  Peterson 
was  seen  by  the  special  examiner,  but  knew  nothing  of  the  alleged 
former  wife  of  the  soldier.  And,  as  appears  from  the  above  testi- 
mony, neither  the  soldier's  sister  nor  Sjoberg  knew  anything  of  such 
former  wife  except  what  they  were  told  by  soldier.  Such  evidence, 
being  nothing  more  than  the  declaration  of  the  soldier  himself,  is  not 
competent  to  prove  that  he  was  actually  married,  as  stated.  There  is 
no  proof  of  a  ceremom7  or  of  cohabitation,  and  while  the  soldier's 
assertion  of  such  marriage  might  have  been  used  as  evidence  against 
him  in  a  proper  proceeding  in  which  he  was  directly  interested  or 
could  be  affected,  can  not  be  used  to  the  prejudice  of  this  claimant. 
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Her  marriage  to  the  soldier  is  shown  by  positive  evidence  of  a  cere 
mony  and  subsequent  cohabitation.  She  had  no  notice  or  knowledge 
of  a  previous  marriage  of  the  soldier.  On  the  contrary,  he  assured 
her  that  he  had  not  been  married  before,  and,  as  far  as  his  own  decla- 
rations go,  this  one  offsets  those  made  to  the  sister  and  friend.  Fur- 
thermore, the  presumption  of  innocence  and  of  the  validity  of  the 
marriage  to  claimant  obtains,  and  if  there  was  such  a  former  marriage 
by  soldier  as  the  testimony  indicates,  the  presumption  also  holds  that 
the  former  wife  was  dead  or  divorced  before  he  was  married  to  claim- 
ant. This  case  is  governed  by  the  rulings  in  the  recently  published 
decision,  dated  September  14,  1900,  of  the  appeal  of  Louisa  C.  Ger- 
main (11  P.  D.,  66),  and  claimant's  title  to  pension,  as  far  as  her  legal 
widowhood  is  concerned,  is  considered  established.  That  portion  of 
the  ground  of  rejection  which  held  her  legal  widowhood  not  established 
is  accordingly  reversed. 


SERVICE— ACT  JUNE  37,  1890— BEATY'S  INDEPENDENT  SCOUTS. 

Russell  Stephens. 

The  act  of  July  14,  1870,  for  the  relief  of  Captain  Beaty's  Company  of  Independent 
Scouts  was  manifestly  passed  to  enable  deserving  members  thereof  to  obtain  the 
benefit  of  pension  laws  then  in  force  for  disabilities  incurred  in  the  service  and 
line  of  duty,  and  its  scope  can  not  be  broadened  to  include  the  essentially  differ- 
ent conditions  of  title  to  pension  contemplated  by  the  act  of  June  27,  1890,  and 
claimant  never  having  been  legally  mustered  into  the  United  States  service  and 
honorably  discharged  therefrom  is  not  pensionable  under  said  last-mentioned 
act.    Citing  case  of  James  Threet  (9  P.  D.,  297). 

As»istant  Secretary  F.  Z.  Campbell  to  the  Commissioner  of  Pemiom, 

November  23, 1900. 

Russell  Stephens,  formerly  a  soldier  in  Captain  Beaty's  Independ- 
ent Company  Tennessee  Volunteer  Scouts,  appeals  from  the  action  of 
vour  Bureau  on  February  25, 1895,  rejecting  his  claim  for  restoration 
under  the  act  of  June  27, 1890. 

He  was  originally  pensioned  at  $12  per  month  commencing  August 
25.  1890,  on  account  of  rheumatism  and  disease  of  heart.  On  May  24, 
1893,  after  due  notice,  and  consideration  of  testimony  in  rebuttal,  his 
name  was  dropped  from  the  rolls  on  the  ground  that  pensioner  did  not 
serve  ninety  days  in  the  military  service  of  the  United  States  during  the 
war  of  the  rebellion.  Testimony  filed  in  rebuttal  not  sufficient  to  war- 
rant any  change  in  action.  Subsequently  in  declarations  filed  on 
August  15, 1893,  and  March  13, 1894,  claimant  applied  for  restoration 
to  the  rolls,  both  of  which  applications  were  rejected  on  February  25, 
1895,  on  the  ground  of  no  title,  claimant  not  an  enlisted  man  in  the 
United  States  service  as  shown  by  the  records  of  the  War  Tte^TlmTOl. 

Subsequently,  on  October  9, 1897,  and  February  4,  1898,  cXbushtoX. 
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filed  declarations  for  restoration  to  the  pension  rolls,  and  on  June  30, 
1898,  he  was  informed  by  letter  from  your  bureau  that  his  latter 
declaration  does  not  warrant  a  change  of  action. 

On  September  29, 1898,  he  filed  his  appeal,  contending  that  he  was  a 
regularly  enlisted  soldier  in  a  company  fully  recognized  as  a  United 
States  company  and  part  of  the  United  States  service,  viz,  Captain 
Beat}^s  Independent  Company  Tennessee  Volunteer  Scouts,  and  served 
for  ninety  days  and  more,  and  that  by  special  act  of  Congress  on  July 
19,  1870,  said  company  was  regularly  mustered  into  and  out  of  the 
service,  and  recognized  as  a  part  of  the  military  service  of  the  United 
States  and  paid  for  their  services  and  granted  honorable  discharges. 

The  records  of  the  War  Department  as  furnished  herein  on  Decem- 
ber 12,  1889,  state  the  following  as  to  the  service  record  of  claimant 
and  the  standing  of  his  said  companj^: 

There  is  but  one  roll  of  Gapt.  David  Beaty's  Independent  Company  of  Scouts 
(Fentress  County,  Tenn.)  on  file  in  this  Department,  and  that  is  a  duplicate  of  the 
roll  made  out  in  1870  by  certain  parties  in  Tennessee,  assisted  by  Captain  Beaty,  to 
meet  the  requirements  of  the  act  of  July  14  of  that  year,  which  recognizee!  the  com- 
pany for  pay  and  pension.  Upon  that  roll  Russell  Stephens  is  reported  as  a  private 
enrolled  January  25,  1862,  at  Jamestown,  Fentress  County,  Tenn.,  and  discharged 
June  1,  1865,  with  remark:  "Never  absent  from  company."  Soon  after  the  accept- 
ance of  the  said  roll  (in  1870)  as  a  part  of  the  official  records  of  the  Department,  it 
was  reported  that  numerous  frauds  had  been  perpetrated  in  making  up  said  roll  and 
securing  payment  thereon.  Whereupon,  by  direction  of  the  Secretary  of  War,  First 
Lieut.  Win.  H.  Clapp,  Sixteenth  Infantry,  was  furnished  with  a  copy  of  the  company 
roll  and  sent  into  Fentress  County,  Tenn.,  where  the  company  was  raised,  with  instruc- 
tions to  carefully  investigate  the  claim  of  each  member.  In  Lieutenant  Clapp' s  offi- 
cial report  of  his  investigation  of  the  claims  dated  August  18, 1871,  opposite  the  name 
Russell  Stephens  appears  the  remark:  "Served  a  little  in  64  and  65."  Nothing 
additional  bearing  upon  this  case. 

Because  of  the  nature  of  the  records  as  to  service,  a  special  exami- 
nation was  held  in  December,  1894,  giving  claimant  full  opportunity 
to  furnish  proof  of  service.  This  examination  was  held  under  his 
application  for  restoration,  and  claimant  stated  at  its  close  that  he  was 
satisfied  and  had  no  further  evidence  to  offer. 

Claimant  and  his  wife  and  son  and  four  witnesses  testified.  The 
claimant  stated  that  to  the  best  of  his  knowledge  he  joined  the  command 
the  first  of  1862,  and  was  discharged  when  peace  was  made  in  1865. 
Was  with  the  command  the  most  of  his  time,  but  could  not  say  just 
how  long.  Of  course  was  with  it  over  90  days.  Thought  fully 
five  months.  In  answer  to  direct  questions  he  responded  that  he 
joined  the  command  in  the  first  part  of  1862,  did  not  remember  what 
month,  stayed  with  it  a  year  and  maybe  over,  then  went  home  sick 
and  staid  away  a  month  or  six  weeks;  after  this  sickness  went  back  to 
his  command  and  stayed  with  it  until  peace  was  made;  that  is  the  only 
time  he  was  awav  from  the  command. 

CJaimant's  wife  stated  that  her  husband  served  in  Capt.   David 
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Beaty's  company,  and  she  thinks  he  went  in  about  corn-pulling  time  in 

1862,  and  remained  with  the  company  until  peace  was  made.  He  was 
at  home  once  in  a  while  all  the  way  through  the  service. 

Claimant's  son,  David  G.  Stephens,  stated  that  he  was  48  years  old; 
that  he  and  his  father  served  in  Beaty's  command;  that  his  father  went 
in  some  time  in  1862,  a  while  before  witness  joined.  Could  not  state 
exactly,  but  thought  claimant  went  in  the  last  of  1862  or  first  of  1863, 
and  served  until  the  war  was  over;  could  not  say  how  long  witness 
himself  was  in  the  command,  only  that  he  went  in  the  last  of  1862  or 
first  of  1863,  and  stayed  until  after  peace  was  made.  That  the  men 
would  disperse  and  go  home  a  few  days  at  a  time,  then  come  together, 
but  the  command  never  disbanded  until  after  the  war. 

Claiborne  Beaty  stated  that  he  was  second  lieutenant  in  said  com- 
pany; that  he  was  unable  to  give  the  dates  of  enlistment  and  dis- 
charge; his  recollection  was  that  claimant  joined  either  at  time  of 
organization  or  shortly  afterwards,  and  was  sure  he  was  with  them  in 

1863,  1864,  and  1865.  Would  say  he  served  two  or  three  years.  He 
was  sick  along  in  1863,  or  1864,  at  his  home.  Did  not  remember 
where  the  command  was  at  that  time.     He  was  away  a  good  long  time. 

G.  W.  Conatser  stated  that  all  he  could  say  as  to  claimant's  service 
during  the  war  in  Captain  Beaty's  company,  was  that  he  saw  him  in 
that  command  and  was  on  scouts  with  him.  Was  not  a  member  of 
that  command,  but  when  at  home  would  at  times  be  with  Beaty's 
men.  Thought  claimant  was  a  member  of  Beaty's  command.  Knew 
he  was  with  them  but  could  not  say  as  to  enlistment  and  discharge. 
Remembered  his  being  with  Beaty  in  1864,  and  frequently  after  that 
time,  but  could  not  say  about  his  being  with  them  before  that. 

George  W.  York  stated  that  he  and  claimant  were  in  Captain 
Beaty's  command  together,  but  could  not  tell  dates  of  enlistment  and 
discharge;  that  they  were  away  a  few  times  when  they  had  permission. 

In  an  affidavit  filed  herein  on  April  15,  1891,  the  claimant  states 
that  his  service  commenced  sometime  in  the  early  part  of  1864  and 
ended  in  1865.  This  corroborates  the  finding  above  quoted  of  Lieu- 
tenant Clapp. 

By  a  statement  from  the  Treasury  Department  filed  herein  on 
October  14,  1891,  it  appears  that  claimant  was  paid  from  January  1, 
1862,  to  June  1, 1865,  forty  months  and  six  days,  by  Treasury  certificate 
No.  577314,  issued  January  19,  1871,  but  this  can  not  be  accepted  as 
evidence  of  service  beginning  January  1,  1862,  for  claimant;  his  wife 
and  son  and  other  witnesses  herein  fix  the  time  he  entered  service  as 
corn-pulling  time  in  1862,  in  the  latter  part  of  that  year,  or  the  first 
of  1863. 

The  testimony  in  this  case  has  been  thoroughly  reviewed  and  care- 
fully considered.  It  is  vague,  indefinite,  and  in  parts  conflicting^  aud 
no  ground  appears  tor  disturbing  the  findings  of  your  Buxeovx. 
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Moreover,  in  the  similar  case  of  James  Threet  (9  P.  D.,  297),  it  is 
held  that  pensionable  title  under  the  act  of  June  27,  1890,  is  predi- 
cated upon  service  actually  rendered  for  ninety  days  or  more,  while 
the  service  of  these  men  was  so  broken  and  questionable  in  every  way 
that  no  certain  character  can  be  attributed  to  any  of  it,  and  that — 

The  members  of  Captain  Beaty's  company  of  Independent  Scouts  never  having? 
been  legally  mustered  into  the  United  States  service,  are  not  pensionable  under  thi« 
act  of  June  27,  1890,  notwithstanding  the  act  of  July  14,  1870,  recognizing  said 
organization  as  a  part  of  the  military  force  of  the  United  States  and  granting  them 
pay  and  pension  on  making  proof  of  actual  service. 

This  special  act  for  the  relief  of  Captain  Beaty's  scouts  was  mani- 
festly passed  to  enable  deserving  members  to  obtain  the  benefit  of 
pension  laws  then  in  force  for  disabilities  incurred  in  service  and  lino 
of  duty,  and  its  scope  can  not  be  broadened  to  include  the  essentially 
different  conditions  of  title  to  pension  which  are  contemplated  by  the 
act  of  July  27,  1890. 

Under  the  ruling  quoted  and  the  evidence  in  the  case  the  action 
appealed  from  was  clearly  right,  and  is  hereby  affiirmed. 


MARRIAGE  AND  DIVORCE— CALIFORNIA— EVIDENCE. 

Rachel  J.  Sebastian  (widow). 

In  the  absence  of  consent  the  mutual  assumption  of  marital  rights,  duties,  and  obliga- 
tions can  not,  under  the  statutes  of  California,  constitute  marriage. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pemimz, 

November  30,  1900. 

This  appellant,  Rachel  J.  Sebastian,  on  May  8,  1896,  filed  a  claim, 
No.  633410,  for  pension  under  the  act  of  June  27,  1890,  as  the  widow 
of  Robert  M.  Sebastian,  who  wTas  a  member  from  December  28,  1864, 
to  September  29,  1865,  of  Company  A,  Seventh  Kansas  Cavalry,  and 
died  March  6,  1896. 

Said  claim  was  rejected  in  November,  1897,  on  the  ground  that 
claimant's  marriage  to  said  soldier  was  subsequent  to  the  approval  of 
said  act,  and  she  appealed  June  30,  1898,  contending  that  she  con- 
tracted a  valid  marriage  to  the  soldier  prior  to  the  approval  of  this 
act,  and  that  the  second  ceremonial  marriage  to  him,  June  20, 1895, 
was  merely  to  conform  to  the  requirements  of  a  law,  approved  March 
26,  1895,  amending  the  code  of  the  State  of  California,  where  they 
resided. 

The  laws  here  referred  to  are  as  follows:  Section  55  of  said  code 
declared  that — 

Marriage  is  a  personal  relation  arising  out  of  a  civil  contract  to  which  the  consent 
of  the  parties  capable  of  making  that  contract  is  necessary.     Consent  alone  will  not 
constitute  marriage;  it  must  be  followed  by  a  solemnization  or  by  a  mutual  assump- 
tion  of  marital  rights,  duties >  or  obligation*. 
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Said  act  approved  March  26,  1895,  amended  this  section  by  striking 
out  the  last  clause,  making  the  section  read  that  consent,  in  order  to 
constitute  marriage,  "mast  be  followed  by  a  solemnization  authorized 
bv  this  code." 

And  section  57  of  said  code,  reading  as  follows: 

Consent  to  and  subsequent  consummation  of  marriage  may  be  manifested  in  any 
form  and  may  be  proved  under  the  same  general  rules  of  evidence  as  facts  in  other 

0W8. 

was  likewise  so  amended  by  said  act  of  March  26,  1895,  as  to  read: 

Consent  to  marriage  and  solemnization  thereof  may  be  proved  under  the  same 
general  rules  of  evidence  as  facte  are  proved  in  other  cases. 

Section  75  of  said  code  provides  that — 

Persons  married  without  the  solemnization  provided  for  in  section  70  must  jointly 
make  a  declaration  of  marriage  showing  substantially 

four  enumerated  facts.  Section  77  provides  that  such  declaration  shall 
be  acknowledged  and  recorded  as  are  grants  of  real  property,  and  sec- 
tion 78  provides  that  on  refusal  by  either  party  to  execute  such  declara- 
tion, the  other  party  may  institute  an  action  to  have  the  validity  of 
such  marriage  judicially  declared. 

It  is  manifest  that  under  this  code  prior  to  March  26,  1895,  a  com- 
mon-law marriage  was  both  valid  and  legal,  and  the  supreme  court  of 
that  State  held,  in  the  case  of  Hinkley  v.  Ayres  (105  Cal.,  357),  that 
where  no  prior  illicit  relations  existed  and  parties  have — 

held  themselves  out  as  man  and  wife,  and  (have)  lived  together  as  only  married  per- 
sons could  lawfully  do,  this  presumption  which  prevails  everywhere,  of  marriage,  is 
especially  strong  here  where  marriage  may  be  constituted  by  consent  and  subsequent 
assumption  of  marital  rights  and  duties  and  where  such  consent  and  assumption 
may  be  manifested  in  any  form  and  may  be  proved  under  the  same  general  rules  of 
evidence  as  facte  in  other  cases. 

The  rule  is,  the  court  says  further,  that — 

parties  must  live  together  as  husband  and  wife,  treat  each  other  in  the  usual  way 
with  married  people,  and  so  conduct  themselves  as  to  have  full  repute  among  their 
intimates,  friends,  and  associates  to  be  husband  and  wife. 

And  this  is,  they  say,  the  settled  construction  and  meaning  of  the  term 
used  in  the  code,  "a  mutual  assumption  of  marital  rights,  duties,  or 
obligations,"  citing  Sharon  v.  Sharon  (79  Cal.,  633);  White  v.  White 
(82  Cal.,  427);  Kilburn  v.  Kilburn  (89  Cal.,  46);  and  People  v.  Bee  vers 
(99  Cal,  286).  See  also,  in  re  Ruffino  (116  Cal.,  304),  and  Norman  v. 
Thomson  (121  Cal.,  620),  the  latter  decision  construing  the  act  of 
March  26, 1895,  and  holding  that  section  55  of  the  code  as  amended  by 
that  act  requires,  in  order  to  constitute  a  valid  marriage,  not  only  the 
consent  of  competent  parties  but  subsequent  solemnization  of  marriage 
by  a  person  specified  in  section  70  of  the  code,  said  act  sweeping  away, 
they  say,  "the  easy  process  of  marriage"  by  filing  declaration,  as  pro- 
vided in  section  75. 

And  in  the  case  of  White  t\  White  (supra),  the  court  held  wot  ot\>j 
p.  IK — vol.  11 10 
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that  marriage  was,  under  these  provisions  of  the  code  prior  to  March 
26,  1895,  as  at  common  law,  presumable  from  cohabitation  and  repute, 
but  that  it  was  so  presumable  from  continued  cohabitation  and. repute 
following  removal  of  an  impediment,  although  the  parties  had  com- 
menced such  cohabitation  illicitly  prior  to  removal  of  the  impediment. 
The  question  in  the  latter  case,  the  court  says,  is  merely  one  of  fact 
for  a  jury  to  determine  from  all  the  evidence;  whether  the  presump- 
tion arising  from  the  fact  of  the  illicit  commencement  of  the  cohabita- 
tion, viz,  that  such  illicitness  continues  until  lawfulness  of  cohabitation 
is  proved,  be  regarded  as  a  presumption  of  law  or  as  one  of  fact. 

The  facts  in  this  case,  principally  as  testified  to  by  claimant,  are  as 
follows: 

On  December  2,  1869,  this  claimant  was  ceremonially  married,  in 
California,  to  Thomas  B.  Kelly,  who  was  a  member,  during  the  war  of 
the  rebellion,  of  Company  I,  First  California  Cavalry,  and  died  June 
10,  1882. 

In  the  fall  of  1884  she  became  acquainted,  she  says,  with  one  Robert 
M.  Sebastian,  whom  she  knew  as  a  married  man,  but  separated  from 
his  wife.  In  August,  1885,  after  he  and  she  talking  the  matter  over, 
she  says,  and  on  his  promise  to  marry  her  as  soon  as  he  got  a  divorce 
from  his  wife,  she  and  said  Sebastian  began  living  together  as  mar 
and  wife.  She  was  induced  to  do  this,  she  says,  by  a  desire  to  get  hei 
children  (by  Kelly)  out  of  the  orphan  asylum  and  with  her,  and  as  she 
was  very  poor  and  said  Sebastian  was  a  good  talker,  and  she  came  tc 
think  a  great  deal  of  him. 

She  continued  to  cohabit  with  said  Sebastian  ostensiblv  as  his  wife,  she 
says,  being  so  introduced  around  by  him,  and  so  accepted  and  regarded 
by  the  community  and  by  her  family  (all  of  whom  were  ignorant  oi 
his  first  wife)  until  October,  1892,  when  she  left  him  because  of  his 
bad  treatment  of  her  said  children  and  refusal  finally  to  marry  her, 
although  his  wfife  had  secured  a  divorce  from  him  March  18,  1890. 

In  view  of  the  fact  that  she  and  said  Sebastian  had  lived  together  as 
husband  and  wTife  after  said  divorce,  they  executed  papers,  she  says, 
soon  after  she  left  him  in  October,  1892,  acknowledging  that  they  had 
never  been  married,  and  that  she  had  never  regarded  herself  as  hb 
wife,  and  releasing  both  from  all  obligations. 

This  agreement,  signed  by  claimant  and  filed  herein,  recites  that, 
whereas  R.  M.  Sebastian  and  Rachel  J.  Kelly  have  been  living  togethei 
as  man  and  wife,  and  have  two  children,  are  desirous  of  separating 
and  living  apart,  and  have  joint  property  in  the  name  of  said  Sebastian 
therefore,  in  consideration  of  the  delivery  to  her  of  his  deed  to  certaii 
property  described,  she  releases  him  "from  all  liability  to  her  what 
ever,  either  for  damages  or  otherwise,"  and  accepts  same  "  in  complete 
settlement  of  all  damages  or  claims  sustained  by  the  said  Rachel  J, 
Kelly  by  reason  oi  her  cohabitation  with  the  said  R.  M.  Sebastian. v 
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This  agreement  is  dated  February  3,  1893.  On  July  10,  1893,  she 
filed  a  claim.  No.  579930,  for  pension  under  the  Revised  Statutes,  as 
widow  of  said  Kelly,  which  claim  was  rejected  in  September,  1895,  on 
medical  grounds;  the  legal  approval  being  that  pension  if  allowed 
thereunder  should  terminate  under  the  act  of  August  7,  1882,  because 
of  the  claimant's  adulterous  cohabitation  with  said  Sebastian,  in 
violation  of  that  act. 

Her  minor  children  by  said  Kelly  were  in  February,  1898,  allowed 
pension,  certificate  No.  462105,  under  the  act  of  June  27,  1890. 

She  and  said  Sebastian  had,  she  says,  parted  amicably  in  the  fall  of 
1892,  and  he  continued  to  call  on  her  and  wanted  her  to  return  to  him. 
She  refused  to  do  so,  however,  though  in  the  fall  of  1894  he  boarded 
at  her  house,  which  she  allowed  because  of  the  affection  existing 
between  him  and  his  two  children  by  her,  born  June  14,  1886,  and 
June  30,  1890. 

On  June  20,  1895,  they  were  ceremonially  married,  because,  she 
states  in  an  affidavit  filed  in  the  appealed  claiui,  of  the  passage  of  the 
act  of  March  26,  1895,  above  mentioned,  and  of  the  inducements  of 
her  friends,  although  "  she  always  believed,"  she  says,  "  that  her  con- 
tract marriage  (which  was,  she  asserts,  on  his  divorce  in  March,  1890, 
from  his  first  wife)  was  good  and  lawful." 

All  of  the  above  facts  as  to  claimant's  relations  with  Sebastian  prior 
to  the  year  1895  were  testified  to  by  her  in  January,  1895,  on  special 
examination  of  her  claim  as  widow  of  Kelly.  She  then  testified 
positively  that  no  one,  not  even  her  own  folks  or  her  children  by 
Kelly,  knew  or  yet  knows  that  her  cohabitation  with  Sebastian  prior 
to  1895  was  illicit;  and  she  then  stated  to  the  special  examiner  that 
8he  would  relinquish  her  claim  for  pension  rather  than  bring  public 
disgrace  upon  herself  and  children  by  an  exposure  of  the  facts,  and 
earnestly  requested  him  to  protect  them  from  publicity. 

That  no  others  knew  or  know  of  the  true  nature  of  claimant's  and 
Sebastian's  relations  prior  to  1895  appears  to  be  true.  Her  two  sisters 
and  brother-in-law  and  six  other  intimate  acquaintances  testify  that  no 
question  whatever  has  ever  been  raised  as  to  claimant's  good  charac- 
ter since  the  death  of  Kellv,  or  as  to  her  relation  with  Sebastian  not 
being  truly  matrimonal.  They  had  left  claimant's  home  for  another 
town  with  the  expressed  intention  of  getting  married  there,  and  on 
their  return  said  they  had  been,  and  were  accordingly  so  recognized 
thereafter.  Sebastian  had  not  been  long  known  in  that  locality,  and 
all  except  one  sister  of  claimant  state  he  was  not  known  to  have  been 
married  before;  this  sister  stating  that  claimant  merely  told  her  that 
he  had  been  previously  married. 

And  said  Sebastian  himself,  on  special  examination  at  that  time,  tes- 
tified that  no  others  beside  claimant  knew  of  his  having  a  ioravcY  ^N\i^, 
who  was  in  the  northern  part  of  the  State,  and  of  vrVio^eap\!V\eiv\AO\\iov 
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a  divorce  he  did  not  know  until  sometime  after  the  decree.  He  alone 
was  to  blame,  he  said,  for  claimant  coming  to  live  with  him  illicitly,  as 
she  relied  on  his  promise  to  procure  a  divorce  from  his  first  wife  and 
marry  herself;  that  he  always  thought  he  should  and  always  intended 
to  marry  claimant,  but  merely  kept  putting  it  off;  and  that  he  still 
intended  to  marry  her  because  he  had  never  noticed  a  thing  wrong 
with  her  and  she  had  always  borne  and  still  bore  a  good  reputation. 

Upon  these  facts  the  claimant  contends  that  a  common-law  marriage 
between  herself  and  Sebastian  should  be  presumed  to  have  been  con- 
tracted subsequent  to  his  divorce  from  his  first  wife  on  March  18, 1890, 
and  prior  to  the  act  of  June  27,  1890,  a  marriage  prior  to  the  passage 
of  that  act  being  a  precedent  condition  of  title  thereunder. 

It  is  a  well-settled  rule  of  law,  as  it  is  a  natural  inference  of  fact, 
that  cohabitation  begun  illicitly  is  to  be  presumed  to  continue  illicitly; 
and  subsequent  lawfulness  of  any  such  cohabitation  must  be  established 
either  by  direct  proof  or  by  favorable  presumptions. 

In  this  case  the  only  direct  proof  as  to  a  lawful  marital  relation 
between  claimant  and  Sebastian  is  that  of  their  formal  marriage  in 
June,  1895.  There  is  no  satisfactory  proof  that  prior  to  that  time 
and  subsequent  to  March  18,  1890,  when  he  for  the  first  time  during 
their  cohabitation  became  competent  in  law  to  contract  marriage  with 
another  than  the  one  from  whom  he  was  then  divorced,  there  was,  in 
fact,  any  actual  consent  to  marriage  between  him  and  claimant,  nor  is 
any  consent  to  marriage  prior  to  June  20,  1895,  naturally  or  reason- 
ablv  inferable  from  the  facts  shown. 

a/ 

On  the  contrary,  the  admissions  both  of  claimant  and  of  said  Sebas- 
tian show  there  was  prior  to  June  20,  1895,  in  fact  and  reality  no  con- 
sent of  present  marriage  between  them. 

Their  agreement  of  February  3,  1893,  shows  they  did  not  at  that 
time  consider  themselves  husband  and  wife.  Consent,  therefore,  is 
not  presumable,  and  in  the  absence  of  consent  the  mutual  assumption 
of  marital  rights,  duties,  and  obligations  can  not,  under  the  statutes  of 
California,  constitute  marriage,  for  the  statutes  expressly  prescribe 
both  these  factors  as  necessary  constituents  of  marriage. 

It  is  clear  from  the  evidence  herein  that  claimant  and  Sebastian 
were  not  married  prior  to  June  27,  1890.  She  has  therefore  no  pen- 
sionable status  under  the  act  of  that  date.  Rejection  of  her  claim  as 
his  widow  is  affirmed  accordingly. 
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FEE.    NO  FUND. 

Annie  C.  Cashner  (widow). 
W.  H.  Rosser  (attorney). 

Where  there  is  no  fund  from  which  a  fee  can  be  paid,  action  refusing  to  certify  a  fee 
is  proper. 

Amount  Secretary  JF.  L.  Campbell  to  the  Gmvm-isxwner  of  Pensions* 

November  SO,  1900. 

W.  H.  Rosser,  of  Millhall,  Pa.,  on  July  27, 1900,  entered  an  appeal 
from  the  action  of  the  Bureau  in  the  tnattcr  of  fee  on  the  issue  of  April 
22, 1898,  in  the  claim  under  the  general  law  of  Annie  C.  Cashner,  now 
Zellers,  as  widow  of  Michael  Cashner,  Company  B,  Ninety-seventh 
Pennsylvania  Volunteer  Infantoy. 

Mrs.  Zellers,  as  the  widow  of  the  above-named  soldier,  was  a  pen- 
sioner under  the  general  law  at  the  time  of  her  remarriage,  February 
25, 1890,  and  had  been  paid  pension  to  December  4,  1889.  In  her 
behalf,  on  March  26,  1898,  the  appellant  filed  a  declaration  for  pay- 
ment to  her  of  pension  from  December  4,  1S89,  to  the  date  of  her 
remarriage,  certificate  issued  April  22, 1898,  for  this  purpose.  No  fee 
was  certified  to  Mr.  Rosser  for  his  services;  hence  this  appeal. 

It  appears  that  the  entire  pension  was  paid  to  Mrs.  Zellers.  She  has 
been  requested  by  the  Bureau  to  refund  ten  dollars,  that  the  same  may 
be  paid  to  appellant,  but  she  has  not  complied  with  this  request. 

There  is  no  published  case  directly  in  point.  It  appears,  however, 
that  the  Bureau  has  exhausted  all  legal  means  to  correct  the  error  that 
it  has  made,  and  no  fund  has  been  secured  from  which  a  fee  can  be 
certified  to  the  appellant.  He  contends,  in  substance,  that  a  fee  should 
be  certified  to  him,  whether  there  is  any  pension  due  or  to  become  due 
to  Mrs.  Zellers.  It  is  only  necessary  to  say  that  there  is  no  fund  at  the 
disposal  of  the  Commissioner  of  Pensions  from  which  the  fee  can  be 
certified.     It  has  been  held  that — 

As  but  one  fee  can  be  certified  on  each  issue  to  allow  pension  in  a  claim  where  an 
attorney  refuses  to  refund  a  fee  which  was  erroneously  paid  him,  action  refusing 
another  fee  to  the  attorney  entitled  to  the  one  so  paid  is  proper.  (Case  of  John  A. 
Burgess,  9  P.  D.,  170.) 

In  the  case  cited  the  claimant  was  in  receipt  of  current  pension; 
other  material  facts  are  recited  in  the  rule.  In  this  case  no  payments 
of  pension  are  to  be  made  and  no  fee  has  been  certified.  In  both  cases 
the  power  of  the  Bureau  to  recover  the  money  which  should  have  been 
certified  to  the  attorneys  of  record  has  been  exhausted.  The  action  of 
the  Bureau  in  refusing  to  certify  a  fee  to  the  appellant  was  proper. 
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FEE  AGREEMENTS— ATTORNEYS- MINORS. 

Minor  of  Henry  Elberson  (claimant). 
James  F.  Rusling  (attorney). 

A  claim  for  pension  under  the  general  law  in  behalf  of  one  as  minor  child  of  a  sol- 
dier, when  antagonistic  to  a  claim  in  behalf  of  others  as  minor  children  of  the 
same  soldier  to  whom  the  entire  pension  has  been  paid,  is  an  original  claim  for 
pension  within  the  meaning  of  the  act  of  July  4, 1884,  and  when  valid  fee  agree- 
ments are  filed  in  such  a  claim  the  law  directs  that  they  shall  be  recognized. 

Assistant  Secretary  F,  Z.  Campbell  to  the  Commissioner  of  Pensions, 

November  SO,  1900. 

James  F.  Rusling,  of  Trenton,  N.  J.,  on  May  31,  1900,  entered  an 
appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the  issue 
of  September  29,  1899,  in  the  claim  for  pension  under  the  general 
law,  of  Emma  F.  Elberson  (now  Bennett),  as  minor  child  of  Henry 
Elberson,  deceased,  who  served  in  Company  G,  Eleventh  New  Jersey 
Volunteer  Infantrv. 

On  January  11, 1867,  certificate  issued  under  the  general  law  to  allow 
pension  to  William  H.  and  Hope  Elberson  as  minor  children  of  the 
soldier.  The  younger  of  said  children,  Hope  D.,  attained  her  six- 
teenth year  on  December  8,  1877,  on  which  date  payment  of  pension 
ceased. 

On  January  15, 1897,  the  appellant,  in  behalf  of  Emma  F.  Elberson 
(now  Bennett),  filed  a  declaration  for  pension  as  minor  child  of  the 
soldier  by  his  first  wife.  The  child's  birth  is  alleged  as  on  Septeml>er 
5, 1855,  and  her  mother's  death  on  February  22, 1858.  Appellant  tiled 
January  15,  1897,  articles  of  agreement  for  a  fee  of  $25,  and  subse- 
quently filed  the  evidence  adduced  in  the  claim. 

Certificate  issued  September  29, 1899*  to  allow  pension  to  the  claim- 
ant as  a  minor  child  of  the  soldier.  On  said  issue  the  appellant  was 
certified  a  fee  of  $10.  On  appeal  he  contends  for  the  allowance  of  a 
fee  of  $25,  under  said  articles  of  agreement. 

The  Bureau  refused  to  recognize  the  fee  agreements  upon  the  ground 
that  the  claim  was  not  one  of  such  difficulty  and  trouble  as  to  warrant 
the  recognition  of  fee  agreements,  nor  an  original  claim  for  pension. 

In  the  case  of  Samuel  W.  Frink,  deceased  (35  Fee  P.  L.  Bk.,  139), 

certificate  No.  30295,  decided  January  31,  1900,  the  Department  held 

that— 

A  claim  for  pension  under  the  general  law  in  behalf  of  one  as  minor  child  of  a 
soldier,  when  antagonistic  to  a  claim  in  behalf  of  others  as  minor  children  of  the 
same  soldior,  to  whom  the  entire  pension  has  been  paid,  is  an  original  claim  for  infu- 
sion within  the  meaning  of  the  act  of  July  4,  1884,  and  when  valid  fee  agreements 
have  been  filed  therein,  the  law  directs  that  they  shall  lxi  recognized. 

The  facts  in  the  case  under  consideration  are  like  those  arising:  in 
the  fuse  cited  in  all  essential  particulars.     In  said  decision  the  Depart- 
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ment  stated  fully  the  reasons  why  claims  for  pension  of  the  class 
described  are  original  claims  for  pension. 

It  is  urged  by  the  Bureau  in  this  case,  as  it  was  formerly  urged  ini 
the  case  cited,  that  the  claim  in  behalf  of  a  child,  when  its  share 
of  pension  has  been  paid  to  other  children  of  the  soldier,  is  proceed- 
ings in  the  claim  for  pension  of  such  other  children.  I  am  of  the 
opinion  that  it  has  been  clearly  stated  why  this  view  can  not  be  enter- 
tained. In  fact,  I  can  assign  no  more  reason  for  designating  the  claim 
of  such  a  child  as  a  part  of  the  claim  of  such  other  children  under  the 
conditions  set  forth  than  could  be  assigned  for  calling  said  proceed- 
ings a  part  of  a  claim  in  behalf  of  children  who,  in  fact,  were  not  the 
children  of  the  soldier,  but  who  had  been  allowed  pension  as  his  chil- 
dren. In  the  report  of  the  Bureau  it  is  stated  that  an  injury  to  the 
claimant  is  inflicted  should  a  fee  of  $25  be  certified.  The  question  is 
purely  a  legal  one,  and  it  is  not  presumed  that  the  law  is  unjust.  From 
a  moral  point  of  view  it  would  hardly  be  urged  that  the  payment  of  a 
fee  of  $25  to  Mr.  Rusling  for  the  services  he  has  rendered  this  claim- 
ant would  be  unjust  or  inequitable. 

With  more  reason  in  its  support  the  Bureau  suggests  that  there  can 
be  but  one  original  claim  in  behalf  of  the  minor  children  of  the  soldier. 
The  question  is,  what  proceedings  in  this  case  constitute  the  original 
claim,  those  instituted  in  behalf  of  the  children,  William  H.  and 
Hope  D.,  tinctured  with  fraud  as  they  were,  or  the  proceedings  insti- 
tuted in  behalf  of  this  claimant*    Were  the  question  to  be  determined 
from  these  facts  alone,  I  should  unhesitatingly  say  that  the  latter  con- 
stitutes the  original  claim  as  for  all  purposes  in  the  matter  of  fee. 
However,  considering  both  proceedings  as  parts  of  the  same  claim 
and  together  constituting  the  original  claim,  it  follows  that  a  fee 
should  be  certified  to  the  attorney  on  whose  shoulders  there  rests  no 
charge  of  practicing  a  deception  on  this   Government.     If,  as  the 
Bureau  states,  it  was  at  fault  in  not  taking  the  necessary  steps  to 
preclude  the  fraud  that  was  perpetrated,  it  follows  that  it  would  have 
been  error  to  have  certified  a  fee  on  the  first  issue  in  the  claim  when 
pension  was  paid  to  the  guardian  of  the  minor  children,  Hope  D. 
and  William  H.     This  being  true  there  is  no  reason  why  the  Bureau 
should  not  certify  a  fee  to  the  attorney  who  presented  all  the  facts  in 
the  case  and  such  fee  as  he  would  be  entitled  to  for  prosecuting  an 
original  claim  for  pension  in  accord  with  his  contract  with  the  claim- 
ant.    Action  reversed. 


pathological,  sequence— chronic  ascending  neuritis. 

Enoch  Alexander. 

« 

Appellant  is  now  pensioned  at  $36  per  month  on  account  of  a  gunshot  wound  of  left 
leg  and  resulting  total  disability  of  same.  The  right  leg  is  also  shown  to  be 
totally  disabled  and  it  is  claimed  by  the  appellant  to  be  a  result  of  the  condition 
of  his  left  leg. 
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It  is  satisfactorily  shown  that  the  total  disability  of  the  left  leg  was  caused  by  a 
chronic  ascending  neuritis,  produced  by  the  gunshot  wound,  and  that  the  disease 
has  crossed  over  and  involved  the  right  leg,  and  the  disability  resulting  from 
said  neuritis  is  such  as  would  warrant  the  allowance  of  a  higher  rate  of  pension 
than  he  now  receives.     Action  reversed. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Commissioner  of  Pensvms, 

December  5,  1900. 

Enoch  Alexander,  formerly  a  private  in  Company  C,  Twelfth  Indiana 
Volunteer  Infantry,  and  in  Company  G,  Twenty -second  Veteran  Reserve 
Corps,  is  a  pensioner  under  the  general  law  at  &36  per  month  on  account 
of  a  gunshot  wound  of  left  leg  and  resulting  total  disability  of  same. 
Certificate  is  numbered  15162. 

There  is  shown  to  be  total  disability  of  both  legs,  and  the  pensioner 
is,  in  consequence  thereof,  helpless. 

He  appeals,  March  11, 1890,  from  the  refusal  of  the  Bureau  to  accept 
the  condition  of  his  right  leg  as  a  result  of  the  gunshot  wound  of  the 
left  leg. 

Pension  was  originally  granted  August  10,  1863,  at  $4  per  month, 
but  his  name  was  dropped  from  the  rolls  because  he  again  entered 
(drafted)  the  military  service,  September  20,  1864;  but  pension  was 
subsequently  restored  at  $2  per  month,  and  the  rates  were  subsequently 
increased  from  time  to  time  until  the  present  rate  of  $36  was  allowed. 
This  last  allowance  was  based  upon  a  certificate  of  a  board  of  examining 
surgeons,  dated  April  13,  1887,  which  showed  that  the  wounded  leg 
was  totally  disabled  and  the  Bureau  decided  that  this  disability  resulted 
from  the  wround. 

The  character  of  the  wound  and  the  nature  and  history  of  the  disease 
as  revealed  b}T  the  record  and  certificates  of  medical  examination  in 
the  case,  which  have  been  accepted  by  the  Bureau  as  the  cause  of  the 
total  disability  of  the  left  leg,  areas  follows: 

The  missile  entered  the  leg  about  its  middle  and  remained  therein, 
as  shown  by  the  surgeon's  certificate  of  disability  upon  which  he  was 
discharged  from  his  first  service. 

This  certificate  shows  that  he  was  found  to  be — 

Incapable  of  performing  the  duties  of  a  soldier  because  of  gunshot  wound  of  the 
left  leg  received  at  battle  of  Richmond,  Ky. 

The  ball  entered  on  the  outside  of  the  limb  and  posterior  to  the  fibula  and  passing 
down  between  the  fibula  and  tibia,  from  which  place  it  has  not  been  extracted.  The 
limb  is  swollen  and  painful  and  cannot  be  used  without  the  aid  of  a  crutch,  not 
able  to  march  or  do  anv  efficient  military  duty.     Disability  one-half. 

The  first  certificate  of  medical  examination  in  the  case  is  dated  April 
2.5,  1803,  and  is  as  follows: 

The  above-mentioned  wound  must  have  lx»en  done  by  a  nearly  spent  ball  entering 
the  muscles  of  the  left  leg,  then  parsing  downward  about  JH  inches  and  lodged  pos- 
terior to  the  tibia.     The  injury  is  imperfect  motion  of  ankle. 
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He  was  next  examined  April  24,  1876,  when  the  surgeon  reported — 

This  man  received  a  ball  in  the  outer  part  of  the  calf  of  left  leg,  the  ball  entering 
behind  the  bones  without  touching  either  of  them,  and  is  still  lodged  in  the  leg. 
He  thinks  it  lies  3  or  4  inches  below  the  point  of  entrance,  and  says  in  walking  it 
produces  soreness  and  pain  in  the  tendo  Achillis.  The  limb  is  of  full  normal  size  as 
the  right  and  presents  no  appearance  of  weakness.  Wound  has  never  opened  or 
suppurated  since  it  finally  healed  in  1863.     General  health  tolerably  good. 

The  certificate  of  the  next  medical  examination  is  dated  May  1, 1878, 
and  states: 

Ball  entered  on  outer  aspect  of  left  leg  at  union  of  upper  and  middle  thirds  just  in 
front  of  gastrocnemius,  where  it  appears  to  be  encysted.  Complains  of  pain  in  limb 
on  much  walking.     Judiciously  pensioned. 

When  next  examined,  June  9,  1880,  the  board  certified  that  the  sol- 
dier "complains  of  pain  in  walking,  especially  in  the  ankle.  Slight 
atrophy/' 

A  rate  of  $6  per  month  was  allowed  from  the  date  of  this  certificate. 
The  next  medical  examination  was  made  January  12,  1881,  when  the 
examining  surgeon  found — 

*  *  *  the  gastrocnemius  muscle  is  contracted  and  the  heel  is  raised  about  2J 
inches  from  the  floor  when  the  patient  walks,  his  body  being  sustained  with  the  ball 
of  the  foot.    *    *    * 

On  April  5,  1882,  when  next  examined,  the  surgeon  certified  to  the 
following  conditions: 

The  ball  entered  about  the  middle  of,  and  a  little  back  of  center  of  lower  leg  in  the 
belly  of  the  muscles.  The  ball  still  remains  just  below,  and  owing  to  the  amount  of 
tenderness  just  below  and  as  far  down  as  the  ankle  I  would' judge  that  the  ball  is 
presring  on  the  nerve.  He  is  unable  to  put  the  heel  down  at  any  time,  especially  in 
the  act  of  walking.  The  scar  is  about  2  j  inches  long  by  1  inch  wide.  He  complains 
of  "great  numbness  from  the  knee  down  to  the  foot." 

The  rate  was  increased  to  $8  per  month  from  the  date  of  this 
certificate. 

The  next  examination  was  made  March  7,  1883,  when  the  board 
reported — 

There  is  contraction  of  the  tendo  Achillis.  He  walks  on  the  front  part  of  the  foot 
with  the  heel  2  inches  from  the  floor.  *  *  *  Claimant  says  the  appearance  of  the 
leg  has  not  changed,  but  that  he  has  more  pain. 

On  February  20,  1884,  when  next  examined,  the  board  found — 

Muscular  atrophy  with  contraction  of  tendo  Achilla,  and  the  heel  in  1|  inches 
from  the  floor.  The  limb  measures  1  inch  less  in  diameter  at  belly  of  gastrocnemius 
than  the  well  leg  at  a  corresponding  point.  We  are  unable  to  locate  the  ball,  but 
think  it  took  a  downward  course.  There  is  some  loss  of  tactile  sense  on  outer  side 
of  lt*g  and  considerable  loss  of  muscular  power.  He  complains  of  great  pain  in  the 
limb  and  is  quite  lame  in  walking.  *  *  *  There  is  loss  of  motion  in  foot  from 
miiH-ular  contractions  and  adhesions. 

From  February  18,  1885,  his  rate  of  pension  was  increased  to  $12 
p«»r  month,  based  upon  the  findings  in  a  certificate  ot  exxv\\\\\\aXX.ovv  cA 
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said  date.     The  board  making  this  examination  expressed  the  opinion 
that — 

The  ball  is  probably  pressing  on  the  popliteal  nerve  or  its  branches. 

The  board  also  found  atrophy  of  muscles  of  the  leg  and  stated  the 
soldier  moves  the  limb  with  evidences  of  pain  and  in  an  awkward 
manner. 

On  June  9,  1886,  when  next  examined,  the  board  certified: 

The  temperature  of  the  left  leg  is  lower  than  that  of  the  right,  Fatellar  retlex 
wanting  in  left,  right  normal.  Ankle  clonus  left  side  wanting.  Muscles  of  left  leg 
soft  and  flabby. 

From  the  date  of  this  certificate  a  rate  of  $16  per  month  was  allowed, 
and  from  the  date  of  the  next  medical  examination,  November  24, 1886, 
a  rate  of  $24  per  month,  third  grade,  was  allowed. 

The  certificate  made  on  this  latter  date  showed: 

All  the  muscles  of  thigh  and  leg  are  atrophied  and  flabby.  The  heel  is  elevated  by 
contractions  of  tendo  Achillis  1 J  inch.  Head  of  femur  is  partially  dislocated  upward 
and  backward  leaving  the  trochanter  quite  pronounced,  writh  apparent  shortening  ot 
the  whole  limb  of  3i  inches.  Nerves  of  sensation  are  normal,  but  moter  nerves  seen* 
paralyzed.  Patellar  reflex  is  greatly  diminished  on  left  side,  normal  on  right.  Get*" 
eral  health  appears  good.  In  our  opinion  the  dislocation  of  hip  is  due  to  paralysis  o% 
muscles  of  thigh. 

He  is  unable  to  walk  without  crutches.     The  whole  disability  is  the  result  of  guni~ 
shot  wound  of  leg.     *    *    * 

The  next  certificate  of  examination  in  the  case  is  the  one  on  which 
the  allowance  of  $36  per  month  was  based,  and  is  dated  April  13, 1887- 
The  board  making  this  examination  certified: 

•  *  *  *  The  limb  is  cold  to  touch,  and  the  muscles  are  soft  and  flabby,  with 
considerable  atrophy,  being  from  1  j  to  2  inches  smaller  than  its  fellow.  Pelvis 
tilted  upward  on  paralyzed  side  (trochanter  major  is  quite  prominent,  making  an 
apparent  shortening  of  the  limb  of  2  inches. 

There  is  entire  loss  of  powTer,  but  no  anchylosis  in  any  of  the  joints.  Sensation  is 
partially  lost  only.  There  can  no  use  be  made  of  leg  or  foot  in  walking  or  standing. 
There  is  total  disability  of  entire  limb. 

General  appearance  medium.  Mental  condition  good.  Heart  normal,  but  nervous 
in  action. 

Special  senses:  V= 10/20  per  Snellen;  hearing,  5/8.  Tongue  protruded  straight; 
speech  normal. 

Tendon  reflex  decreased.  Ankle  clonus  absent.  Skin  slightly  anaesthetic.  In 
spine  find  nothing  abnormal  except  a  slight  acquired  curvature  in  lumbar  region. 
Nutrition  only  fair. 

All  the  thoracic  and  abdominal  organs  are  healthy. 

The  ball  has  never  been  extracted,  so  he  says,  but  can  not  be  found  or  located  by 
board.  The  paralysis  is  confined  entirely  to  the  left  limb,  and  in  the  opinion  of  the 
board,  in  absence  of  any  other  discernible  cause,  is  due  to  reflex  irritation,  caused 
by  wound. 

This  progressive  disability  of  the  leg,  which  the  Bureau  has  deter- 
mined was  caused  by  the  gunshot  wound  is,  from  the  symptoms 
described  in  the  various  certificates  of  medical  examination,  clearlv  a 
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chronic  neuritis  involving  the  great  sciatic  nerve  and  its  branches, 
starting  probably  in  the  posterior  tibial  excited  by  the  pressure  of  the 
missile,  as  stated  by  the  examining  surgeons  in  April,  1882,  and 
February,  1885.     This  disease  is  known  as  chronic  ascending  neuritis. 

The  issue  in  this  case  is  whether  the  disease  continued  to  progress, 
until  it  crossed  over  to  the  right  leg  and  caused  the  total  disability  of 
said  leg,  as  contended. 

On  March  17,  1894,  the  soldier,  while  in  receipt  of  the  present  rate 
of  pension  of  $36  per  month,  filed  a  declaration  in  which  increase  was 
claimed  fcbon  account  of  the  right  leg  becoming  affected  and  resulting 
in  total  disability  of  same." 

It  does  not  appear  that  there  was  an  adjudication  under  this  declara- 
tion; that  is,  there  is  no  record  on  a  face  brief  to  this  effect,  although 
he  was  medically  examined  on  July  2,  1894,  when  the  examining  sur- 
geon found  complete  paraplegia,  and  expressed  the  opinion  that  same 
wns  the  result  of  the  gunshot  wound  of  the  left  leg. 

In  a  declaration  for  increase  filed  March  17,  1896,  the  pensioner 
alleged  that  he  believed  himself  to  be  entitled  to  increase  of  pension 
on  account  of  gunshot  wound  of  left  leg  resulting  in  total  disability  of 
same,  and  that  said  disability  had  affected  the  nerves  of  the  lumbar- 
region,  causing  total  disability  of  the  right  leg  in  December,  1893. 

He  was  examined  under  this  claim  on  May  7,  1896,  when  the  exam- 
ining surgeon  reported  as  follows: 

On  examination  of  gunshot  wound  of  left  leg,  I  find  cicatrix  8  inches  below  knee 

joint  on  surface  of  leg.     Cicatrix  is  1  inch  in  length  by  three-fourths  inch  in  breadth ; 

is  adherent  to  fascia  beneath  onlv.     There  is  considerable  loss  of  tissue  about  cicatrix. 

This  leg  measures  13  inches  at  point  of  injury,  while  the  opposite  measures  14J 

inches.    I  am  unable  to  locate  the  ball  and  can  not  find  evidence  of  its  exit.     There 

is  no  evidence  of  injury  to  bones,  which  are  easily  outlined  on  account  of  atrophy  of 

muscles.     Claimant  is  unable  to  move  either  limb  or  stand  up.     Muscles  are  soft  and 

flabby  in  each  and  give  every  evidence  of  not  having  been  used  for  a  long  time.    He 

is  unable  to  tell  how  many  points  are  touching  him  at  a  distance  of  4  inches  apart  in 

either  limb  from  hips  down.     I  find  no  tenderness  over  any  part  of  spine,  lumbar, 

or  sacral  region.     I  am  unable  to  account  for  this  paralysis.     There  is  no  evidence  of 

specific  trouble  or  vicious  habits.     He  is  especially  well  nourished  and  evidently 

enjoys  good  health  aside  from  paralysis. 

There  is  no  evidence  of  rheumatism.  There  is  a  slight  catarrh  of  nose  and  throat, 
but  no  worse  than  is  found  in  the  average  person  in  this  climate.  He  hears  ordinary 
conversation  at  6  feet  with  either  ear;  menibrana  tympani  in  each  ear  healthy. 

There  is  no  organic  disease  of  heart  found  to  exist.     Area  of  cardiac  dullness  and 
point  of  apex  normal.     Rhythm  regular. 
No  evidence  of  spinal  irritation  save  paralysis  of  the  legs. 

Claimant  has  total  disability  of  right  leg  as  well  as  left.  I  am  unable  to  say 
whether  the  paralysis  is  due  to  gunshot  wound  or  not.  *  *  *  As  to  why  he  is 
unable  to  travel  to  board,  would  say  that  his  only  method  of  traveling  is  in  a  hand- 
cart which  he  works  with  his  hands  and  is  able  to  wheel  himself  all  over  town.  I 
see  him  at  the  post-office  (just  across  the  street  from  where  the  board  meets)  almost 
every  day,  but  presume  he  is  unable  to  climb  stairway. 

There  is  little  the  matter  with  claimant  aside  from  paralysis  oi  \owex  <?*Vr?\\\\\\v**, 
for  which  he  requires  an  occasional  attendant  or  "  periodical." 
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By  medical  action  taken  December  2, 1896,  increase  was  rejected  and 
the  paralysis  of  the  right  leg  denied  as  a  result  of  the  pensioned  cause. 
Subsequent  to  this  action  the  pensioner  filed  on  many  occasions  much 
testimony  with  a  view  of  having  the  claim  reopened,  but  in  each 
instance  this  was  refused,  such  refusal  being  based  upon  the  statement 
of  the  medical  referee  contained  in  various  slips  filed  with  the  papers 
in  the  case,  to  the  effect  that  there  is  no  pathological  connection 
between  the  disability  for  which  pensioned  and  the  condition  of  the 
right  leg. 

The  reasons  for  this  holding  are  not  set  out  in  any  paper  filed  with 
the  case. 

Prior  to  the  date  of  the  last  slip  in  which  this  opinion  is  expressed 
the  pensioner  was  afforded,  the  benefits  of  another  medical  examina- 
tion under  special  instructions  prepared  in  the  medical  division  of  the 
Bureau. 

This  examination  was  made  May  11,  1898,  by  a  member  of  the  board 
of  examining  surgeons  of  Kokomo,  Ind.,  who  reported  in  reference  to 
his  condition  and  the  causes  leading  thereto,  as  follows: 

He  goes  about  the  street  in  a  wheeled  chair  which  he  propels  with  his  hands.  In 
the  house  he  has  a  rocking-chair  which  he  hitches  along  with  his  hands,  one  side  at 
a  time,  the  chair  pushing  the  feet  along.  There  is  a  linear  cicatrix  on  the  outer  side 
of  the  left  leg,  shown  on  diagram.  This  scar  is  an  inch  long,  vertical,  depressed, 
adherent,  dragging,  not  tender.  There  is  no  special  induration  of  tissues  in  calf.  I 
can  not  locate  the  missile.  The  injured  leg  is  an  inch  less  in  circumference  at  point 
of  injury  than  the  other.  There  is  a  very  slight  petella  tendon  reflex  in  both  legs, 
very  slight.  No  deformity  of  back  or  spine.  There  are  numerous  marks  of  cupping 
of  back.    The  nervous  system  seems  to  be  unaffected  from  hips  upward. 

Arms  not  paralyzed.  Auscultation  and  percussion  reveal  no  abnormal  condition, 
organic  or  functional,  about  the  heart.  The  history  of  the  case  indicates  that  the 
wound  of  left  leg  together  with  subsequent  suppuration  and  cicatrization  did  injury 
to  nerves  and  caused  continued  irritation,  which  gave  rise  to  ascending  neurotic 
derangement,  which  finally  resulted  in  paralysis,  first  of  left  leg;  afterward,  the  mor- 
bid process  involving  and  destroying  power  in  right  leg.  It  looks  like  a  case  of 
progressive  ascending  paralysis.  The  same  etiological  factors  concerned  in  causing 
the  paralysis  of  the  left  leg  no  doubt  operated  to  cause  paralysis  of  right  leg.  This 
condition  is  described  by  Ranney,  Westphal,  Rosenthal,  and  others.  And  while 
they  do  not  specifically  include  trauma  as  a  cause,  they  are  so  uncertain  about 
the  cause  that  I  think  a  long-continued  suppuration  as  followed  this  wound  might 
produce  it.  It  requires  some  faith,  but  I  am  inclined  to  think  in  this  case  the  gun- 
shot wound  of  left  leg  caused  the  paralysis  of  both  legs.  The  bladder  and  rectum 
are  not  paralyzed.  He  has  absolutely  no  power  to  use  either  leg;  can  not  move 
even  a  toe.  Has  not  the  slightest  voluntary  motion  in  either  foot  or  leg,  therefore 
can  not  stand  or  walk  alone.  Can  dress  and  undress  imself  and  can  feed  him- 
self, doing  these  things  with  hands  alone.  When  weather  is  good  and  he  is  other- 
wise well,  can  wheel  himself  to  closet;  can  drag  imself  upon  seat  by  his  hands, 
and  then  attend  to  calls  of  nature.  But  if  he  falls  and  is  not  within  reach  of  his 
chair  or  some  other  object  by  which  to  pull  himself  up,  he  is  helpless,  only  by 
crawling  with  his  hands  and  dragging  his  hips  and  legs  along.  In  icy  weather,  or 
when  there  is  snow,  he  can  not  go  about  with  any  safety  to  attend  the  calls  of 
nature.  From  these  facts  it  will  be  seen  that  he  requires,  probably,  the  regular  aid 
sujiI  attendance  of  another  person. 
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This  examining  surgeon  concludes  that  the  case  looks  like  a  case  of 
progressive  ascending  paralysis,  and  that  the  same  etiological  factors 
concerned  in  causing  the  paralysis  of  the  left  leg  no  doubt  operated  to 
cause  paralysis  of  right  leg;  that  he  is  inclined  to  think  the  gunshot 
wound  did  involve  the  nerves  and  set  up  the  ascending  neuritis.  He 
names  medical  authorities  who  have  described  the  condition,  yet  said 
authorities  do  not  specifically  include  trauma  as  a  cause.  However, 
the  bureau  has  already  accepted  the  paralysis  of  the  left  leg  as  a  result 
of  the  wound,  and  in  so  doing  has,  ipso  facto,  accepted  neuritis  as  the 
cause  of  the  paralysis,  because  there  could  have  been  no  other  patho- 
logical condition  which  would  have  brought  about  like  results  under 
like  conditions  and  circumstances. 

It  being  clearly  established  that  ascending  chronic  neuritis  affecting 
the  sciatic  nerve  was  the  cause  of  the  total  disability  of  the  left  leg,  and 
that  said  disease  was  caused  by  the  wound,  it  only  remains  to  be  deter- 
mined whether  or  not  the  neuritis  ceased  its  progress  upon  reaching  the 
«cral  plexus  or  spinal  cord,  or  passed  over  and  involved  the  nerves  sup- 
plying the  right  leg,  either  through  the  spinal  cord  (causing  a  transverse 
myelitis)  or  by  passing  along  the  communicating  branches  of  the  sacral 
plexus  to  the  sympathetic.     The  history  of  the  case  shows  that  the  dis- 
ease did  cross  over  by  one  or  the  other  route,  more  probably  by  the 
latter,  as  there  has  been  no  paralysis  of  the  rectal  or  vesical  sphincters. 
The  manifestations  of  the  involvment  of  the  cord  shown  by  paratysis 
of  the  left  arm  (same  side  as  the  wounded  and  paralyzed  leg)  in  Decem- 
ber, 1893,  the  time  at  which  the  paralysis  of  the  right  leg  developed, 
as  stated  by  the  claimant  and  his  physician,  did  not  long  continue,  and 
were  evidently  caused  by  irritation  of  the  cord  when  the  lesion  reached 
the  sacral  plexus.     However,  there  is  nothing  to  show  that  the  loss  of 
use  of  the  right  leg  was  due  to  any  other  cause  than  an  extension  of  an 
ascending  neuritis,  and    he  history  presents  nothing  unusual.     Prac- 
ticing physicians  are  called  upon  to  treat  just  such  cases,  while  authors 
of  medical  text-books  mention  this  tendencvof  the  disease. 

Bartholow  says  in  his  Treatise  on  the  Practice  of  Medicine,  of  this 
affection — 

It  is  important  to  note  that  when  inflammation  occurs  in  a  nerve,  it  may  extend 
from  the  point  first  diseased  upward  (neuritis  ascendent)  or  downward  (neuritis 
desoendens).  By  the  extension  of  an  ascending  neuritis  the  spinal  cord  may  be 
ultimately  affected. 

He  further  says  that  the  cause  of  neuritis  may  be  wounds,  injuries, 

and  the  transference  of  the  morbid  action  from  neighboring  inflamed 

tissue. 

Dr.  Morton  Price  says  (Disease  of  Spinal  Cord-Dercum) — 

By  some,  chronic  myelitis  is  thought  to  l>e  the  direct  sequel  of  an  ascending  neuritis. 

Osier  says — 

A  neuritis  limited  at  first  to  a  peripheral  nerve  may  extend  upwaxd — lYve  so-c»\\fc& 
ascending  or  migrating  neuritis — mid  involve  the  larger  nerve  trunks,  ot  e\*\\  t^^c\\ 
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the  spinal  cord,  causing  subacute  myelitis.  *  *  *  The  inflammation  may  extend 
to  the  other  side,  either  through  the  spinal  cord  or  its  membranes,  or  without  any 
involvement  of  the  nerve  centers,  the  so-called  sympathetic  neuritis.  (The  Princi- 
ples and  Practice  of  Medicine.) 

Erb,  in  treating  of  diseases  of  peripheral  cerebro-spinal  nerves, 

savs — 

Those  cases  are  more  intelligible  in  which  inflammation  creeping  along  the  nerves 
from  the  periphery — neuritis  ascendens — can  be  clinically  or  anatomically  demon- 
strated, and  which  ultimately  reaches  the  spinal  cord  and  produces  myelitis,  the 
result  of  which  is  paraplegia. 

And  again,  in  reference  to  inflammation  of  nerves,  he  says — 

A  point  of  special  importance  in  reference  to  the  course  of  neuritis  and  to  the 
whole  form  and  complexion  of  many  particular  cases  of  disease  is  one  noticed  by 
various  observers,  namely,  the  disposition  of  the  neuritis  to  propagate  itself  along 
the  nerve  in  a  centripetal  direction  and  to  extend  to  nerves  lying  at  a  higher  plane, 
and  even  to  the  spinal  cord.     Earlier  observers — Rokitansky,  Froriep,  and  others— 
had  already  admitted  such  a  centripetal  mode  of  propagation  of  neuritis.    Wier 
Mitchell  also  attributes  to  neuritis  a  great  disposition  to  extend  centripetally.    Ley- 
den  is  inclined  to  refer  the  myelitis  occurring  after  affections  of  the  urinary  and 
other  pelvic  viscera  to  a  lumbo-sacral  ascending  neuritis,  extending  to  the  spinal  cord, 
and  Kemak  also  regarded  the  paraplegia  occurring  in  such  cases  as  being  due  *° 
lumbo-sacral  neuritis.     (Cyclopaedia  of  the  Practice  of  Medicine,  Ziemssen.) 

It  would  then  appear  that  there  is  sufficient  authority  for  concluding 
that  an  inflammation  of  the  nerve  may  ascend  and  cross  over  to  tbe 
opposite  side  and  cause  the  conditions  shown  in  this  case. 

The  contention  of  the  appellant  is  regarded  as  well  based;  in  fact, 
there  appears  to  be  no  reason  whatever  to  ascribe  this  pensioners 
condition  of  paraplegia  to  any  cause  other  than  as  an  extension  of  the 
diseased  process  from  the  left  leg,  which  has  been,  as  before  stated, 
accepted  by  the  Bureau  as  due  to  the  gunshot  wound  of  that  leg. 

The  medical  examination  made  July  2,  1894,  first  after  filing  his 
<*laim  for  increase,  in  which  he  alleged  that  his  right  leg  had  become 
useless  by  reason  of  the  pensioned  causes,  shows  that  he  was  then 
suffering  with  absolute  paralysis  of  both  legs,  and,  of  course,  this 
condition  is  one  in  which  a  higher  rate  of  pension  than  he  now  receiver 
is  warranted. 

The  Department,  therefore,  directs  that  this  claim  be  readjudicated 
and  increase  allowed,  as  indicated.     Action  reversed. 


MARRIAGE  AND  DIVORCE-EVIDENCE-PRESUMPTIONS. 

Mary  M.  A.  Wood  (widow). 

The  claimant  being  unable  to  prove,  by  the  testimony  of  personal  acquaintances, 
that  she  was  never  married  prior  to  her  marriage  to  the  soldier,  or  to  furnish 
any  evidence  of  the  death  of  the  soldier's  first  wife,  except  a  sworn  statement 
made  bv  the  soldier  himself  less  than  a  year  before  his  death,  but  all  the  known 
facts,  as  well  as  the  presumptions  of  law,  being  favorable  to  the  validity  of  her 
said  marriage,  it  is  held  to  have  been  a  valid  marriage. 
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A**i*tant  Secretary  F.  L.  Campbell  to  the  Ctnnmiismoner  of  Pension*, 

December  o,  1900. 

Herewith  are  returned  the  papers  in  the  appealed  pension  case  (No. 
<$m\S7)  of  Mary  M.  A.  Wood,  alleged  widow  of  Matthew  Wood, 
deceased,  formerly  a  soldier  in  Company  K,  Thirty -eighth  Pennsyl- 
vania Infantry.  It  appears  that  the  said  Matthew  Wood  died  on  the 
:'l>t  of  January,  1896,  and  that  he  was,  at  the  time  of  his  death,  a 
pensioner  under  the  provisions  of  section  2  of  the  act  of  June  27, 1890. 
The  appellant,  on  March  11, 1896,  filed  a  claim  for  the  accrued  pension 
due  him  at  the  time  of  his  death,  and  also  a  claim  for  pension  under 
section  3  of  the  aforesaid  act,  as  his  widow.  Both  claims  were  rejected 
in  August,  1898,  on  the  ground  that  she  was  unable  to  prove  that  she 
was  the  soldier's  lawful  widow.  From  that  action  she  appealed  on 
September  19,  1898,  contending  that  her  title  as  the  widow  of  the 
soldier  has  been  fully  established. 

There  is  no  dispute  as  to  the  fact  that  the  claimant  and  the  soldier 
were  married,  by  a  minister  of  the  gospel,  at  Lawrence ville,  Pa.,  on 
July  2,  1868,  there  being  a  cotemporaneous  record  of  said  marriage 
made  by  the  officiating  minister,  a  duly  certified  copy  of  which  has 
been  filed.  Nor  is  it  disputed  that  the  parties  subsequently  lived 
together  as  husband  and  wife,  and  held  themselves  out  as  such,  and 
were  so  reputed  among  their  neighbors  and  friends,  up  to  the  time  of 
the  soldier's  death — a  period  of  more  than  twenty-seven  years.  The 
legality  of  the  marriage  is  questioned  solely  upon  the  ground  of  her 
inability  to  furnish  satisfactory  evidence  upon  two  points: 

1.  That  she  had  never  been  married  prior  to  her  marriage  to  the 
soldier. 

2.  That  a  former  wife  of  the  soldier  was  dead  at  the  time  said  mar- 
riage occurred. 

Upon  the  first  point  she  can  furnish  nothing  but  her  own  affidavit, 
for  the  reason,  as  she  says,  that  she  has  no  relatives  and  had  but  few 
acquaintances  in  the  place  where  she  and  the  soldier  were  married, 
having  lived  there  only  about  a  year,  and  does  not  know  of  anyone 
who  could  testifv  that  she  had  not  been  married  before.  It  should  be 
stated  that  she  has  for  many  years  lived  in  California,  thousands  of 
miles  from  the  places  where  her  early  life  was  spent. 

In  regard  to  the  death  of  the  soldier's  first  wife,  there  has  been  filed 
a  paper  purporting  to  have  been  subscribed  and  sworn  to  by  the  soldier 
himself  on  April  5,  1895,  in  which  it  is  stated  that  his  said  first  wife 
died  on  April  14, 1865,  in  Alleghany  City,  Pa.  This  statement  is  made 
on  a  printed  form  which  appears  to  have  been  prepared  by  the  attor- 
nevs  in  this  case  with  a  view  to  obtaining  from  ex-soldiers  certain  data 
which  might  be  useful,  in  case  of  the  death  of  such  ex- soldiers,  in  estab- 
lishing claims  for  pension  by  their  widows  or  depewdewi  \fc\sA\\^>, 
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The  part  of  the  paper  material  to  the  present  consideration  reads  iw 
follows; 

Full  name  of  wife:  Mary  Maud  Ann  Woods. 

Her  maiden  name  was  Norman. 

Where  married  to  her;  city  or  village:  Lawrenceville;  County ;  State,  Pa. 

Date  of  marriage  to  her:  July  2,  1868. 

Name  of  minister  or  magistrate  performing  the  ceremony:  Rev.  Win.  P.  Tenbroeek. 

Name  of  church  where  marriage  took  place  (or  of  which  the  minister  was  pastor): 
Rector  St.  John's  Church. 

If  any  prior  marriages  of  either  one,  soldier  or  his  tiife,  state  tliem,  and  where  the  word 
can  be  found  of  death  or  divorce  of  prior  husband  or  wife:  My  first  wife,  Emma  Hart, 
died  April  14,  1865,  in  Alleghany  City,  Pa. 

After  a  careful  examination  of  this  paper  I  see  no  reason  to  doubt 
that  the  written  statements  therein  responsive  to  the  printed  queries 
were  subscribed  and  sworn  to  by  the  soldier  on  April  5,  1895,  as 
represented. 

It  appears  that  no  record  of  deaths  was  kept  in  Alleghany,  Pa.,  in 
1865.  The  case  therefore  stands  thus:  The  claimant  swears  that  she 
was  never  married  prior  to  her  marriage  to  the  soldier;  the  soldier 
declared,  under  oath,  in  1895,  that  his  first  wife  died  in  1865.  No 
direct  evidence  corroborative  of  either  statement  can  be  furnished. 

It  may  be  stated,  as  a  general  proposition,  that  the  law  always  pre- 
sumes in  favor  of  the  validity  of  a  marriage  unless  the  contrary  is 
clearly  shown.  If  the  celebration  of  a  marriage  be  proved,  the  con- 
tract, the  capacity  of  the  parties,  in  fact,  the  validity  of  the  marriage, 
is  presumed.  (Stewart  on  Mar.  and  Div.,  sec.  125.)  So.  if  a  second 
marriage  is  proved,  the  dissolution  of  the  first  marriage  by  death  or 
divorce  may  be  presumed.     (lb.,  sec.  126.) 

And,  generally  speaking,  the  burden  of  proof  is  upon  those  who 
assert  the  invalidity  of  a  marriage  and  not  upon  those  who  assert  its 
validity  and  claim  its  benefits.  But  this  rule,  which  obtains  in  suits 
at  law  involving  the  rights  of  contesting  parties,  is  of  little  value  in 
the  adjudication  of  pension  claims,  for  the  reason  that  in  such  cases 
there  are  not,  ordinarily,  two  contesting  parties,  but  only  one  party 
claiming  certain  benefits  under  the  law,  and  upon  that  party  rests  the 
whole  burden  of  proving  everything  necessary  to  estabMsh  his  or  her 
title  to  the  benefit  claimed.  The  question  with  which  we  are  concerned 
in  this  case,  therefore,  is  not  as  to  where  the  burden  of  proof  lies,  for 
it  necessarily  lies  upon  the  claimant,  but  whether  the  evidence  adduced 
is  sufficient  to  entitle  the  claimant  to  recognition  as  the  widow  of  the 
soldier  in  the  allowance  of  pension. 

The  amount  of  evidence  which  may  properly  be  required  in  such  a 
case  is  manifestly  that  which  would  justify  a  careful  and  prudent  man 
in  paying  out  money  intrusted  to  him  for  the  benefit  of  certain  desig- 
nated persons.  He  must  be  reasonably  sure  that  he  is  paying  the 
proper  person,  for  if  he  is  not  he  may  be  called  upon  to  pay  it  over 
a^ain. 
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Where  a  claimant  seeks  pension  as  the  widow  of  a  soldier  it  is  a 
proper  and  reasonable  rule  which  requires  that  she  shall  show  not 
merely  the  fact  of  her  marriage  to  said  soldier,  but  also  whether  either 
of  them  had  been  previously  married,  and  if  so,  the  dissolution  of  such 
prior  marriage  by  death  or  divorce.  It  was  so  held  by  the  Depart- 
ment in  the  case  of  Mary  A.  Reynolds  (8  P.  IX,  287)  and  Mary  J. 
Stacker  (9  P.  D.,  506). 

It  does  not  follow,  however,  that  the  same  kind  and  amount  of  evi- 
dence of  no  prior  marriage,  or  of  the  dissolution  of  a  prior  marriage, 
is  necessary  in  every  case.  Regard  must  be  had  for  circumstances, 
and  claimants  should  not  be  required  to  perform  impossibilities.  All 
that  can  be  reasonably  required  in  any  case  is  that  the  claimant  shall 
furnihh  the  best  evidence  of  which  the  circumstances  admit,  and  that 
the  evidence,  viewed  in  the  light  of  such  circumstances,  shall  leave  no 
apparent  reason  to  doubt  that  she  is  the  true  widow  of  the  soldier  on 
account  of  whose  death  she  claims  pension. 

The  claimant  in  this  case  has  given  seemingly  valid  reasons  why  she 
can  not  furnish  the  testimony  usually  required  in  such  a  (rase.     She 
ha$  sworn  that  she  was  never  married  prior  to  her  marriage  to  the 
soldier.     Her  statement  is  certainly  entitled  to  some  weight.     It  is 
consistent  with  all  known  facts.     The  evidence  shows  that  she  was 
only  about  22  years  old  at  the  time  of  said  marriage.     There  is  less 
probability  of  a  previous  marriage  in  such  a  case  than  there  would  be 
in  the  case  of  an  older  woman.     The  church  record  shows  that  she  was 
married  under  the  name  of  Norman.     The  soldier  stated  in  his  affida- 
vit that  Norman  was  her  k*  maiden  name."     The  soldier's  affidavit  as 
to  the  death  of  his  first  wife  is  also  entitled  to  some  degree  of  credit. 
It  is  not  to  be  assumed  that  he  would  have  sworn  falsely,  nor  is  there 
any  reason  to  suspect  that  he  committed  bigamy.     The  presumption 
is  that  he  did  not.     It  is  worthy  of  note,  in  this  connection,  that  he  was 
married  to  the  claimant  in  the  same  locality  in  which  he  had  lived 
with  his  first  wife.     A  man  about  to  enter  into  a  bigamous  marriage 
would  probably  have  gone  to  some  place  where  he  was  not  known. 

In  addition  to  the  ordinary  presumption,  which  obtains  in  favor  of 
every  marriage,  and  the  circumstances  above  named  which  tend  to 
strengthen  such  presumption  in  this  case,  there  is  the  weight  to  be 
attached  to  the  fact  of  the  long  continuance  of  the  marriage  relation — 
until  the  death  of  one  of  the  parties — and  to  the  fact  that  nearly  five 
years  have  elapsed  since  the  soldier's  death,  during  which  no  other 
person  has  appeared  claiming  to  be  his  widow. 

In  view  of  all  these  facts  it  appears  to  me  that  the  chances  that  the 
appellant's  marriage  to  the  soldier  was  invalid  are  so  slight  that  they 
may  be  safely  disregarded.  In  the  case  of  Mary  C.  Buckley  (8  P.  D. , 
195)  the  claimant's  marriage  to  the  soldier  in  1877  was  shown  by 
record  evidence,  and  she  lived  with  him  as  a  wife  from  iW  \m\^  \Xifc 
p.  d. — vol.  11 11 
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ceremony  was  performed  until  his  death  in  1884,  and  bore  him  four 
children,  who  survived  the  soldier.  Applicant  was  never  married 
prior  to  her  marriage  with  the  soldier  and  no  evidence  appeared  in  the 
case  tending  to  show  that  the  soldier  was  ever  previously  married, 
but  all  the  witnesses  stated  that  they  never  heard  it  intimated  that  he 
had  been  previously  married,  but  prior  to  this  marriage  he  repre- 
sented himself  to  be  a  single  man,  and  they  believed  this  and  had  no 
reason  to  believe  otherwise.  Upon  this  showing  of  facts  Assistant 
Secretary  Reynolds  held  that  a  legal  marriage  between  the  claimant 
and  the  soldier  was  proved.  See  also  the  decision  in  the  case  of 
America  Hooker  (8  P.  D.,  210). 

For  reasons  above  stated  1  am  of  the  opinion  that  the  legality  of 
the  soldier's  marriage  to  the  claimant  in  this  case  should  be  admitted. 
The  action  of  the  Bureau  is  accordingly  reversed. 


J>ECL.ARATIOX—  ACT  JUXE  27,  18f>0— COMMENCEMENT. 

Mary  J.  Fisk  (widow). 

Pension  under  section  3  of  said  act  can  commence  only  from  date  of  filing  of  declara- 
tion subsequent  to  the  soldier's  death,  and  a  declaration  executed  by  the  wife 
prior  to  his  death  is  null  and  void. 

Assistant  Secretary  F.  L.  Camphell  to  the  Commissioner  of  Pe-n*!on*% 

Deeemhw  C>%  1900. 

This  appellant,  Mary  J.  Fisk,  in  June,  1898,  was  allowed  pension, 
certificate  No.  405877,  under  the  act  of  June  27,  1890.  as  the  widow  of 
John  Fisk,  who  was  a  member,  from  June  24,  1861,  to  August  16, 
1865,  of  Company  F,  Fourteenth  Massachusetts  Infantry  and  of  Com- 
pany M,  First  Massachusetts  Heavy  Artillery,  and  died  January  20. 
1897,  pension  commencing  December  8,  1897,  date  of  filing  claim 
subsequent  to  his  death. 

On  October  11,  1898,  she  filed  this  appeal,  contending  that  the  pen- 
sion should  commence  from  the  date  of  his  death,  because  she  then  had 
pending  under  said  act  a  claim,  filed  December  16,  1896,  for  pension  as 
his  widow  (such  claim  resting  upon  an  alleged  presumption  of  his 
death  by  reason  of  absence,  unheard  of,  for  many  years),  which  was 
rejected  in  August,  1897,  on  the  ground  that  his  death  could  not  be 
presumed,  because  he  is  shown  to  have  been  alive  October  13,  1893, 
when  he  was  examined  under  a  claim  filed  by  him  in  August,  1891. 

This  contention  by  the  widow  can  not  be  sustained.  By  the  express 
terms  of  the  act  of  June  27,  1890,  under  the  provisions  of  which  this 
pension  is  allowed,  the  pension  must  commence  from  date  of  filing 
of  declaration  only,  which  must  have  been  executed  subsequent  to  the 
soldier's  death.    The  declaration  of  December  16,  1896,  was  null  and 


DECISIONS    RELATING    TO    PEN8IONS.  163 

void.  A  wife  has  no  pensionable  status  on  account  of  her  living  hus- 
band's service,  and  can  not  execute  a  valid  declaration  for  pension  as 
his  widow  to  take  effect,  as  appellant  contends,  on  his  subsequent 
death,  for  a  divorce  from  their  marriage  or  her  own  death  may  inter- 
vene, so  that  she  may  never  become  his  widow,  and  hence  may  never 
acquire  any  pensionable  rights. 

In  order  that  a  person  may  execute  a  valid  claim  for  pension,  there 
must  be  a  present  pensionable  right  of  some  kind  to  which  claim  may 
be  made:  as  held  in  the  case  of  a  soldier  who  executes  his  declaration 
on  the  day  of  discharge,  as  in  the  case  of  William  H.  Hagarty  (10  P.  D., 
359).  It  was  held  in  that  case  that  a  soldier  can  not  execute  a  valid 
declaration  for  pension  so  long  as  he  is  in  the  service,  or  until  he  is 
actually  discharged  therefrom,  as  until  then  the  fact  of  his  discharge, 
which  is  an  essential  element  of  his  pensionable  title  (as  is  the  fact  of 
the  soldier's  death  in  the  case  of  a  widow),  can  not  be  alleged. 

The  commencement  of  pension  herein  was  entirely  in ,  conformity 
with  the  law  and  is  affirmed. 


servick— avar  with  mexico-act  .january  30,  1887. 

Alfred  Williams. 

This  soldier  enlisted  in  the  Regular  Army  of  the  United  States  on  April  22,  1848,  lees 
than  wxty  days  prior  to  the  termination  of  the  war  with  Mexico  on  May  30, 1848. 
Consequently  hie  service  during  said  war  did  not  fulfill  the  requirements  of  the 
act  of  January  29,  1887,  and  he  is  not  entitled  to  pension  thereunder. 

Amntant  Secretary  J\  L.  Campbell  to  the  Commissions  of  Pensions, 

December  5,  1900. 

Alfred  Williams,  late  a  private,  Company  G,  Eighth  United  States 
Infantry,  was  originally  pensioned  under  the  provisions  of  the  act  of 
January,  29,  1887,  as  a  survivor  of  the  Mexican  war  at  the  rate  of 
|8  per  month,  which  was  subsequently  increased  to  $12  per  month, 
under  the  provisions  of  the  act  of  January  5,  1893,  and  on  September 
22.  1894,  he  was,  after  due  and  legal  notice,  dropped  from  the  rolls 
upon  the  ground  that  he  did  not  serve  in  the  Army  of  the  United 
States  for  sixty  days  during  the  war  with  Mexico,  as  required  by  the 
act  of  January  29,  1887,  to  entitle  him  to  pension  thereunder. 

On  January  28,  1899,  said  soldier  filed  an  application  for  restoration 
of  his  pension,  which  was  rejected  on  April  4,  1899,  upon  the  same 
grounds  upon  which  he  had  been  dropped  from  the  rolls. 

From  this  action  appeal  was  taken  on  July  11,  1899. 

The  act  of  January  29,  1887,  provides  a  pension  for  the  surviving 
officers  and  enlisted  men,  including  marines,  militia,  and  voluT\tefcYs>  ot 
the  military  and  naval  services  of  the  United  States,  yjYio^  Wu\£  Au\^ 
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enlisted,  actually  served  sixty  days  with  the  Army  or  Navy  of  the 
United  States  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or   en 
route  thereto,  in  the  war  with  that  nation,  or  were  actually  engaged 
in  a  battle  in  said  war,  and  were  honorably  discharged,  and  such  other 
officers,  soldiers,  and  sailors  as  ma)r  have  been  personally  named  in  any 
resolution  of  Congress  for  an}'  specific  service  in  said  war. 

The  claim  of  this  appellant  for  pension  under  the  provisions  of  s«kl 
act  was  based  upon  the  allegation  that  he  had  served  in  the  Regular 
Army  of  the  United  States  for  sixty  days  en  route  to  and  in  Mexico 
during  the  war  with  that  nation. 

The  official  record  of  the  appellant's  service  in  the  United  Stated 
Army  shows  that  he  enlisted  as  a  recruit  for  the  Regular  Army  for  n- 
term  of  five  years  at  Baltimore,  Md.,  on  April  22,  1848,  was  assigned 
to  Company  G,  Eighth  United  States  Infantry,  and  served  therein 
until  April  2,  1853,  when  he  was  discharged  the  service  by  reason  of 
the  expiration  of  his  term  of  enlistment.     Since  the  appellant  enlistetf 
and  served  in  the  Regular  Army  of  the  United  States,  it  is  apparent 
that  his  military  service  during  the  war  with  Mexico  must  have  termi- 
nated with  the  termination  of  said  war.     It  has  long  been  held  by  this 
Department  that  the  legal  termination  of  the  war  with  Mexico  for 
pensionable  purposes  was  May  30,  1848  (McClelland,  Secretary,  in  iv 
Michael  Salmon,  3  L.  B.  P.,  9;  and  in  re  Thomas  Bruce,  4  L.  B.  P., 
261;  also  Assistant  Secretary  Reynolds  to  Commissioner  of  Pensions, 
7  P.  D.,  240),  and  since  this  date  is  less  than  sixty  days  subsequent  to 
the  date  of  the  appellant's  enlistment  in  the  Army,  April  22,  1848, 
the  whole  period  of  his  military  service  in  the  Army  of  the  United 
States  duringf  the  Mexican  war  was  necessarilv  of  less  than  sixty  days' 
duration. 

It  is  not  contended  that  the  appellant  was  actually  engaged  in  a  bat- 
tle in  the  Mexican  war,  or  that  he  had  been  personally  named  in  any 
resolution  of  Congress  for  any  specific  service  rendered  in  said  war; 
consequently  it  is  manifest  that  his  military  service  during  said  war. 
being  of  less  than  sixty  days'  duration,  did  not  comply  with  the 
requirements  and  conditions  of  the  act  of  January  29,  1887,  and  was 
not  sufficient  to  give  him  any  title  whatever  to  pension  under  its 
provisions. 

There  is  no  parallel  whatever  between  this  case  and  the  cases  of 
Geiger  (I*  P.  D.,  28)  and  Young  (Ibid.,  44),  referred  to  in  this  appeal. 
In  both  of  said  cases  a  period  of  more  than  sixty  days  elapsed  between 
the  date  of  the  soldiers  enlistment  and  the  date  of  the  termination  of 
the  Mexican  war;  in  this  case  there  was  a  period  of  but  thirty-eight 
days  between  the  date  of  the  appellant's  enlistment  and  the  date  of  the 
termination  of  said  war,  so  that  by  no  possibility  could  he  have  ren- 
dered sixty  days'  actual  military  service  in  or  during  the  Mexi- 
can war. 
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It  is,  therefore,  very  evident  that  the  original  action  by  which  this 
appellant  was  allowed  a  pension  under  the  act  of  January  29,  1887, 
was  erroneous  and  unauthorized  by  the  law  and  that  the  subsequent 
action  dropping  him  from  the  rolls  and  rejecting  his  application  for  a 
restoration  of  said  pension  upon  the  ground  stated,  from  which  this 
appeal  was  taken,  was  without  error,  and  said  action  is  affirmed 
accordingly. 

KATE— COMPOUNDING  RATES  -ttRADK  RATES. 

Niram  \Y.  Mallorv. 

The  claimant  was  pensioned  at  $17  per  month  for  disease  of  heart. 

Snlnequently  a  rei«?ue  was  made  to  include  deafness,  but  no  increase  of  rate  was 

allowed. 
The  next  higher  rate  to  that  which  the  claimant  was  receiving  is  third  grade,  $24  per 

month. 
There  i*  no  authority  of  law  under  which  specific  rates  and  general  rates  can  be  coin- 

fiounded  to  make  a  grade  rating. 

A**'i*t<ttit  Secretary  F.  L.  Campbell  to  the  Comm-i^Hum-cr  of  Perniom, 

December  5,  1900, 

Xiram  W.  Mallorv,  deceased,  Company  D,  Seventh  Minnesota  Vol- 
unteer Infantry,  certificate  No.  420732,  was  pensioned  under  the  gen- 
eral law  at  the  rate  of  $17  per  month  for  disease  of  heart  from  August 
7. 188!),  when  he  filed  a  claim  for  increase,  March  27,  1890,  alleging 
increased  disability  from  pensioned  cause  and  new  and  additional  disa- 
bility from  deafness  of  both  ears,  contracted  at  Selma,  Ala.,  June, 
1S(>5.    The  claim  was  rejected  July  15,  1892,  on  the  ground  of  no 
increased  degree  of  disability  from  pensioned  cause,  disease  of  heart, 
and  no  record  of  the  alleged  deafness  and  claimant's  inability  to  fur- 
nish satisfactory  evidence  connecting  the  same  with  the  service.     The 
claim  for  deafness  was  reopened  and  allowed,  and  a  reissue  was  made 
to  include  nearly  total  deafness  of  right  ear  and  slight  deafness  of  left 
ear,  as  an  additional  disability,  at  the  rate  of  $17  per  month,  the 
former  rate,  from  March  27,  1890.     It  is  from  this  action  that  the 
recognized  attorneys  appealed  September  20,  1898,  contending  that  it 
is  contrary  to  the  evidence  on  file;  that  it  is  error  to  hold  that  the 
claimant's  combined  disabilities  do  not  entitle  him  to  a  rating  of  at 
least  $24  per  month;  and  that  to  make  a  reissue  to  include  the  disa- 
bility, deafness,  and  at  the  same  time  not  allow  any  rating  on  account 
of  it  is  very  much  like  issuing  a  pension  certificate  that  carries  no 
payment  of  pension. 

In  discussing  the  additional  rate  of  pension  claimed  under  this  appeal 
the  sufficiency  of  the  rate  allowed  for  disease  of  heart,  independent  of 
any  other  disability,  can  not  enter  into  the  question,  for  the  veasow  i\val 
the  action  appealed  from  is  the  refusal  of  the  Bureau  to  com\>\we  \\\fc 
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general  rate,  $17  per  month,  on  account  of  disease  of  heart,  and  the 
specific  rate,  fifteen-thirtieths,  on  account  of  deafness. 

The  simple  question  before  the  Department  is  whether  there  is  any 
authority  of  law  under  which  specific  rates  and  general  rates  can  be 
aggregated  or  compounded  to  allow  a  grade  rate. 

In  the  case  of  Abram  McCullum  (6  P.  D.,  o.  s.,  Ill)  it  is  held  that: 

Unless  specifically  provided  for,  there  is  no  provision  of  law  by  which  disabilities 
can  be  considered  separately  and  compounded  so  as  to  allow  for  all  the  pension 
which  each,  considered  separately,  would  aggregate. 

In  the  case  of  Michael  Kelly  (3  P.  D.,  240)  the  Department  held: 

Claimant  was  pensioned  at  the  rate  of  $45  per  month  for  the  loss  of  a  leg  above  th<^ 
knee,  and  claims  also  for  the  loss  of  an  eye,  contending  that  he  is  entitled  to  $63  pe** 
month  for  the  combined  disabilities.  There  is  no  intermediate  rate  between  $45  an*'* 
$50  nor  between  $50  and  $72,  and  the  law  does  not  allow  the  compounding  of  rat  ^ 
ings  for  specific  disabilities,  thereby  creating  a  special  rate  for  a  special  disability  * 
and  to  entitle  claimant  to  a  higher  rate  than  $45  per  month  it  must  be  shown  tha  ^ 
the  combined  disabilities  have  resulted  in  permanent  total  helplessness,  requiring 
the  personal  aid  and  attendance  of  another  person. 

In  the  case  of  Albert  Marshall  (5  P.  D.,  226)  it  was  held  that: 

The  practice  of  the  Department  in  determining  pensionable  ratings  is  governed 
not  by  a  combination  of  separate  ratings  for  separate  disabilities,  but  by  the  sum 
total  of  the  disability  for  manual  labor.     *    *    * 

In  the  case  of  Mark  Davis  (10  P.  D.,  185)  it  was  held  that: 

Pensioner  was  receiving  a  rating  of  seventeen-eighteenths  for  neuralgia  and  slight 
deafness  of  both  ears,  result  of  catarrh,  said  rating  being  made  up  of  twro-eighteenths 
for  the  first-named  disability  and  fifteen-thirtieths  (the  schedule  rate  at  time  of  allow- 
ance) for  the  deafness  in  that  degree.  Afterwards,  when  rating  of  four-eighteenths 
was  allowed  for  additional  disability  from  chronic  diarrhea  and  piles,  the  total  rating 
was  continued  at  seventeen-eighteenths,  because  the  ratings  could  not  be  combined 
to  make  twenty -one  eighteenths,  a  rate  unknown  to  the  law.  Then,  again,  the  scht  d- 
ule  rate  for  slight  deafness  of  both  ears  has  been  reduced  to  six-thirtieths.  This  was 
recommended  in  the  last  certificate  of  result  of  diarrhea,  and  six-eighteenths  for 
pains  in  stomach,  chest,  and  head,  result  of  neuralgia.  Thus  the  combined  rate*, 
making  eighteen-eighteenths,  kept  the  total  pension  at  the  former  rate  of  seventeen- 
eighteenths  per  month. 

The  ratings  named  could  not  be  combined  to  make  the  third-grade  rate,  or  $24  a 
month,  even  if  they  would  amount  to  so  much  and  as  they  do  not  altogether;  and 
considered  as  a  whole  produce  a  degree  of  incapacity  to  perform  manual  labor  equiv- 
alent to  the  loss  of  a  hand  or  foot,  pensioner  is  not  entitled  to  said  third-grade  rate. 

So  in  this  case  the  claimant  was  pensioned  at  the  rate  of  $17  per 
month  for  disease  of  heart,  a  general  rate,  and  the  claim  for  nearly 
total  deafness  of  right  ear  and  slight  deafness  of  left  ear  was  subse- 
quently allowed  as  an  additional  disability,  and  the  rating  of  $15  per 
month  was  made  therefor,  in  accordance  with  the  rates  fixed  bv  the 
Commissioner  of  Pensions. 

The  rate  of  $17  per  month  for  disease  of  heart  had  been  fixed  and 
the  claim  disposed  of  by  the  Bureau  action  of  July  15,  1892;  and  it  is 
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not  contended  that  this  rate  was  insufficient,  but  that  the  specific 
rating  of  fifteen-thirtieths  should  be  added  to  the  rate  already  fixed  to 
make  a  grade  rating. 

As  there  is  no  authority  of  law  under  which  specific  rates  and  gen- 
eral rates  can  be  compounded  to  make  a  grade  rating,  I  am  of  the 
opinion  that  the  action  appealed  from  was  proper,  and  the  same  is 
hereby  affirmed. 


marriage  of  slaves-laws  of  virginia. 
Frank  Fitchett  (father). 

Claimant  wag  one  of  four  slaves  who  cohabited  with  one  Melinda,  also  a  slave,  she 
bearing  three  of  her  pseudo  huslwmds,  including  claimant,  a  child.  The  masters 
<>f  Melinda  and  claimant  refused  to  allow  a  ceremony  of  marriage  to  be  performed. 

Held:  The  connection  between  claimant  and  Melinda  was  illicit,  the  evidence  show- 
ing that  there  was  no  mutual  intent  on  their  part  to  consummate  a  bona  fida 
slave  marriage. 

The  act  of  February  27,  1866,  of  the  assembly  of  Virginia,  referred  only  to  such  col- 
ored persons  who  had  undertaken  and  agreed,  bona  fide,  to  occupy  the  relation 
to  each  other  of  husband  and  wife.  Mutual  intent  was  a  sine  qua  non  to  a  bona 
fide  moral  matrimonial  relation  between  slaves. 

The  decision  in  the  case  of  Daniel  Bird  (10  P.  D.,  105)  is  reaffirmed. 

Amjitajit  Secretary  F.  Z.  Campbell  to  the  Commissioner  of  Pensions, 

December  J,  1900. 

Frank  Fitchett,  alleged  father  of  Nathan  Fitchett,  formerly  a  pri- 
vate in  Company  B,  Tenth  United  States  Colored  Volunteer  Infantry, 
filed  his  declaration  under  the  general  law  as  amended  by  the  act  of 
June  27, 1890,  on  August  6, 1890,  claim  being  rejected  on  May  9, 1898, 
on  the  ground  that  claimant  had  no  status.  An  appeal  was  filed  by 
attorney  on  September  3,  1898,  which  is  so  intemperate  in  its  tone  and 
phrases  as  to  render  it  difficult  to  arrive  at  its  assignments  of  error. 
It  is  believed,  however,  to  contend  that  rejection  is  contrary  to  law. 
The  facts  in  the  case  are  as  follows: 

One  Melinda,  a  slave  owned  by  William  Cartan,  and  residing  on  his 
plantation  in  the  lower  end  of  Northampton  County,  Va.,  after 
living  with  two  negroes  and  bearing  each  of  them  a  child,  commenced 
living  with  the  claimant  herein,  who  was  then  eighteen  years  of  age, 
somewhere  about  the  year  1850,  and  bore  him  a  son  named  Nathan. 
Claimant  lived  on  an  adjoining  plantation,  and  stayed  nights  with 
Melinda.  They  thus  lived  and  slept  together  for  the  space  of  eighteen 
months  by  permission  of  their  owners,  who,  however,  refused  to  allow 
a  ceremony  to  be  performed,  when  the  claimant's  master  removed  to 
another  portion  of  the  county,  and  claimant  ceased  to  cohabit  with 
Melinda,  who  shortly  after  formed  a  connection  with  one  Robbins,  a 
slave,  and  died,  as  stated  by  witnesses,  "long  before  tYvs  \n*jlv"    T5&& 
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son  of  claimant  and  Molinda  went  into  tbe  United  States  service  during 
the  war  of  the  rebellion,  and  after  discharge  lived  and  cohabited  witfc1 
one  Louisa  Brickhouse,  a  married  woman,  until  his  death  in  188(5^ 
Claimant  is  without  property  of  an}'  kind. 

Upon  the  above  state  of  facts  Frank  Fitchett  asks  that  he  be  recog^ 
nized,  under  the  pension   laws,  as  the  dependent  father  of  Nathnm 
Fitchett. 

While  a  slave  was  incapable  of  contracting  a  legal  marriage  (see 
Hall  v.  United  States,  92  U.  S.,  27),  yet  slaves  did,  according  to  cus- 
tom, contract  marital  relations  so  far  as  they  were  able,  and  such  rela- 
tion carried  with  it  certain  moral  obligations  and  duties,  which  were 
clearly  and  well  defined.  Such  a  relation  did,  later  on,  in  the  slave 
States,  by  reason  of  remedial  legislation,  certain  facts  being  shown, 
resolve  itself  into  a  legal  marital  status.  (See  Stewart  on  Marriage  and 
Divorce,  sec.  74,  and  cases  cited.)  Such  a  relation  also  did,  in  some  slave 
States,  and  before  emancipation,  have  a  certain  clearly  defined  legal 
status,  based  upon  the  moral  obligation  assumed  by  the  parties  when 
they  entered  into  the  matrimonial  relation  so  far  as  they  were  able. 

It  is.  clear,  from  a  careful  study  of  the  decisions  in  the  various  former 
slave  States,  as  well  as  from  facts  of  history  not  disputed,  that  slaves 
were  allowed  and  encouraged  to  form  bona  fide  moral  matrimonial  con- 
nections, such  connection  being  evidenced  by  certain  facts.  These 
facts  were,  consent  of  the  owner  to  the  union,  a  ceremony  by  a  negro 
preacher,  the  master,  or  the  mistress,  or  some  other  suitable  person, 
consummation  of  the  matrimonial  intent  by  cohabitation,  and  the  recog- 
nition of  such  parties  as  quasi  husband  and  wife  by  the  white  and 
colored  persons  of  the  adjoining  country.  Such  slave  marriages  car- 
ried with  them  all  the  duties  and  obligations  of  the  marital  state  so  far 
as  such  duties  and  obligations  were  not  inconsistent  with  a  state  of 
slavery;  and  mutual  assent  to  be  husband  and  wife  was  as  obligatory, 
morally,  upon  the  parties,  as  it  was  legally  obligatory  upon  free 
persons. 

It  is  not  to  be  doubted  for  an  instant  but  that  the  moral  crime  of 
adultery  and  fornication  could  be  committed  by  slaves,  the  same  as  the 
same  legal  crime  could  be  committed  by  free  persons,  and  it  is  evident 
that  not  every  slave  negro  and  negress  who  slept  together,  and  had 
children,  were  husband  and  wife. 

It  was  held  by  this  Department,  in  the  opinion  in  case  of  Annie 
Hughes  (8  P.  D.,  455),  as  follows: 

There  can  be  no  question  but  that  slaves,  in  this  quasi  matrimonial  status,  could 
be  guilty  of  an  illicit  relation,  and  that  an  illicit  connection  between  a  male  and 
female  slave  could  as  well  exist  as  the  same  relation  could  exist  totween  a  free  male 
and  female.  It  is  the  intent  of  the  parties  in  such  cases  that  is  the  governing  factor. 
*  *  *  Two  things  were  of  almost  universal  occurrence  during  slavery,  when  male 
and  female  slaves  entered  into  a  bona  fide  moral  marital  state,  viz,  the  obtaining  of 
the  consent  of  the  owners  to  such  an  alliance  together  with  the  celebration  of  some 
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ceremony  wherein  the  intent  was  expressed  in  a  quasi  public  manner,  indicative  of 
the  fact  that  the  parties  proposed  from  that  date  to  sustain  the  moral  marital  relation 
fall  that  they  were  then  capable  of)  of  husband  and  wife. 

Such  propositions,  as  heretofore  stated,  are  borne  out  by  judicial 
decisions  in  the  former  slave  States,  as  well  as  bv  history  itself. 

In  the  case  at  bar  the  evidence  shows,  and  the  claimant  practically 
admits,  that  Melinda,  the  mother  of  the  soldier,  had  lived  with  two 
negroes  prior  to  living  with  claimant,  and  had  had  a  child  by  each 
negro.  She  then,  it  appears,  took  the  claimant,  then  a  youth  of  18 
years,  to  her  bed,  and  after  living  with  him  for  eighteen  months  and 
bearing  him  a  son  the  connection  was  broken  off,  and  she  espoused 
some  one  else. 

All  that  the  claimant  and  Melinda  can  be  held  accountable  for,  inas- 
much as  they  were  slaves,  is  the  moral  intent  on  the  part  of  each,  but 
such  moral  intent  can  be  and  should  be  sought  for  under  the  same 
rules  and  presumptions  as  would  a  legal  intent,  provided  they  were  not 
slaves;  and,  practically,  the  same  principles  which  would  govern  a 
common-law  marriage  are  necessary  to  support  this  alleged  slave 
marriage. 

Let  it  be  first  noted  that  Melinda  appears,  by  the  evidence,  to  have 
lived  as  the  mistress  of  two  negroes,  and  had  a  child  by  each.     She 
then  takes  up  with  claimant,  who  was  but  18  years  of  age,  with  the 
knowledge  of   their  masters,  but,  as  claimant  states,   their  masters 
would  not  allow  a  ceremonv  to  be  had.     These  facts  show  that  one  of 
the  usual  prerequisites  to  a  bona  fide  slave  marriage  is  absent  in  this 
case,  viz,  a  ceremony  according  to  custom.    And  this  leads  to  the  con- 
clusion, a  perfectly  logical  one  in  view  of  the  facts,  that  while  the 
masters  were  willing  that  those  two  slaves  should  sleep  together,  they 
were  not  willing  that  a  bona  fide  marriage  should  be  consummated. 
Such  a  withholding  of  permission  to  marry  would  seem  to  have  been 
entirely  proper  and  natural  in  view  of  the  fact  that  the  negress  had 
previously  sustained  the  relation  of  wife  to  two  other  negroes  in  the 
same  section  of  country. 

It  may  be  remarked,  as  a  safe  declaration,  that  where  two  parties 
in  slavery  assumed  the  bona  fide  moral  relation  of  man  and  wife,  the 
intent  and  its  natural  consequences  were  of  binding  moral  force  upon 
the  parties.  The  intent  to  remain  as  man  and  wife  was  incumbent 
upon  them,  save  only  as  to  those  things  which  were  incompatible  with 
their  state  of  slavery.  When  one  of  the  parties  was  removed  by  the 
master  to  a  distant  portion  of  the  country,  and  when  access  was 
physically  impossible,  the  duties  and  obligations  were  severed.  But 
when,  as  in  the  case  at  bar,  one  was  only  removed  to  another  portion 
of  the  county,  the  marital  duties  and  obligations  were  not  sundered. 
In  this  case,  however,  claimant  admits  that  upon  his  removal  to  a 
short  distance,  he  went  no  more  to  see  Melinda,  and  s\\e  tooV  \x\> 
another  wan. 
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Such  a  condition  of  affairs  points  clearly  to  the  reasonable  deduction 
that  there  never  was  any  intent  on  the  part  of  either  claimant  or 
Melinda  to  form  a  bona  fide  slave  marriage,  as  well  as  to  the  conclu- 
sion that  their  respective  masters  would  not  allow  one  to  take  place. 
The  connection  between  Melinda  and  claimant  was  an  illicit  slave  con- 
nection and  lacks  practically  all  of  the  elements  of  a  slave  marriage. 
This  being  true,  it  is  unnecessary  to  discuss  any  pensionable  rights 
that  the  claimant  might  have  as  being  the  putative  natural  father  of 
the  soldier  Nathan. 

Since  the  filing  of  the  appeal  the  attorney  has  filed  an  amendment 
in  which  he  calls  attention  to  the  act  of  February  27,  18U6,  of  the 
general  assembly  of  Virginia,  and  insists  that  the  terms  of  such  act 
put  claimant  in  the  position  of  the  legal  father  of  the  soldier.  The 
act  in  question  is  as  follows: 

1.  Be  it  enacted  by  the  general  axxemblv,  That  the  fourteenth  section  of  chapter  one 
hundred  and  eight  of  the  code  of  Virginia  for  eighteen  hundred  and  sixty  be,  and 
the  .same  is  hereby,  amended  and  reenacted  so  as  to  read  as  follows,  to  wit: 

2.  That  where  colored  persons,  before  the  passage  of  this  act,  shall  have  under- 
taken and  agreed  to  occupy  the  relation  to  each  other  of  husband  and  wife,  and  shall 
be  cohabiting  together  as  such  at  the  time  of  its  passage,  whether  the  rites  of  mar- 
riage shall  have  been  celebrated  between  them  or  not,  they  shall  be  deemed  husband 
and  wife  and  be  entitled  to  the  rights  and  privileges  and  subject  to  the  duties  and 
obligations  of  that  relation  in  like  manner  as  if  they  had  been  duly  married  by  law, 
and  all  their  children  shall  be  deemed  legitimate,  whether  born  before  or  after  the 
passage  of  this  act;  and  when  the  parties  have  ceased  to  cohabit  lief  ore  the  passage  of 
this  act,  in  consequence  of  the  death  of  the  woman  or  from  any  other  cause,  all  the 
children  of  the  woman  recognized  by  the  man  to  be  his  shall  be  deemed  legitimate. 
(Passed  February  27,  1866.) 

It  is  apparent,  without  discussion,  that  this  act  was  productive  of 
two  things:  First,  it  fastened  the  status  of  husband  and  wife  upon 
certain  colored  persons;  and,  second,  it  legitimatized  certain  children 
born  of  colored  parents. 

As  to  the  first  no  one  could  be  affected  save  those  who  were  cohabit- 
ing together  on  Februaiy  27,  lS6*b\  and  as  Melinda  was  dead  4iong 
before  the  war,v  she  could  not  be  cohabiting  on  said  date  with  the 
claimant. 

As  to  the  second,  the  condition  precedent  to  the  legitimatizing  of  the 
children  referred  to  was  that  thev  should  be  the  children  of  those  who, 
before  the  passage  of  the  act,  "shall  have  undertaken  and  agreed  to 
occupy  the  relation  to  each  other  of  man  and  wife." 

The  sleeping  together  by  a  male  and  female,  and  the  tearing  of 
children  by  such  female,  do  not  constitute  the  relation  of  husband  and 
wife.  Such  things  arc  but  links  in  the  chain  of  facts  which  go  to  prove 
that  persons  are  husband  and  wife.  Mutual  intent  is  a  sine  qua  non 
in  all  cases;  and,  as  has  been  seen  in  the  earlier  discussion  herein, 
mutual  intent  was  lacking  in  the  case  at  bar.  The  act  of  February  27, 
18(36,  therefore,  is  of  no  effect  upon  the  status  of  claimant. 
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The  peculiar  status  of  an  alleged  dependent  colored  father  who  claims 
by  reason  of  a  son  born  during"  the  time  that  the  claimant  was,  in  a 
state  of  slavery  was  fully  discussed  in  the  case  of  Daniel  Bird  (10 
P.  D.,  105),  and  the  principles  enunciated  in  said  case  are  applicable  to 
the  case  at  bar,  save  that  the  Bird  case,  supra,  originated  in  Mississippi. 
The  effect  of  sections  4702,  4704,  4705,  and  4723,  Revised  Statutes, 
upon  such  a  claimant,  as  discussed  in  said  Bird  case,  are,  however, 
fully  relevant  to  the  present  case. 

It  can  not  be  too  strongly  asserted,  such  assertion  being  based  upon 
sound  legal  principles  and  deductions,  that  there  is  no  law  which  author- 
izes the  bestowing  of  a  pensionable  status  as  dependent  father  upon  a 
former  skive  who  was  the  natural  father  of  male  issue  during  slavery, 
because  such  male  issue,  later  on,  enlisted  in  the  war  of  the  rebellion. 
"The  child  was  nullius  filius;  he  had  no  legal  father,  and  could  take 
no  rights  under  the  law  by  being  the  son  of  the  man  who  had  begotten 
him."  Whatever  pensionable  rights  said  child  now  has  are  bestowed 
upon  him  by  statute.     (See  Bird  case,  supra.) 

The  mere  fact  that  a  common-law  illegitimate  child  may  have  a  pen- 
sionable right  through  his  natural  soldier  father,  under  a  statute  to 
that  effect,  is  no  basis  for  conclusion  that  a  natural  father  may  have  a 
pensionable  right  through  his  soldier  son.  Different  beneficiaries  under 
the  pension  laws  stand  upon  various  footings,  and  unless  the  law  plainly 
and  clearly  bestows  a  pensionable  right  upon  a  person  or  class  of  per- 
sons, such  persons  have  no  pensionable  status. 

The  decision  in  the  case  of  Daniel  Bird  (10  P.  D.,  105)  is  reaffirmed. 

Action  affirmed. 


FEE-LIMITATIOX— DEPEXDKXT    PAHEXTS— ACT     JUXE     37,    180O,    AND 

SECTION  470T,  R.  S. 

Kathryne  A.  Ratcliffe  (Mother). 

1.  An  applicant  for  a  dependent  parent's  pension  may,  if  he  or  she  so  elects,  make 

and  prosecute  a  claim  under  the  provisions  of  section  4707,  Revised  Statutes, 
without  regard  to  the  provisions  of  section  I  of  the  act  of  June  27,  1890. 

2.  So  much  of  the  decisions  in  the  case  of  Elizabeth  Darling  (10  P.  D.f  244  and  2W) 

as  denies  the  existence  of  such  a  right  subsequent  to  the  passage  of  the  act  of 
June  27,  1890,  is  overruled. 

A**i*tant  Secretary  F.  L.  Campbell  to  the  CommixxioHrr  of  Pension^ 

December  8,  1900. 

Kathryne  A.  Ratcliffe  filed  on  January  20,  1899,  a  claim  for  pen- 
sion as  dependent  mother  of  Stephen  M.  Ratcliffe,  late  private,  Com- 
pany B,  First  Missouri  Volunteer  Infantry,  who  died  while  in  the 
service,  during  the  late  war  with  Spain,  on  August  15,  1898.  She 
appointed  W.  W.  Dudley  &  Co.,  of  this  city,  her  attorneys,  and  they, 
on  February  \±,  1900,  Sled  duplicate  copies  of  an  agYwuvfcwV  wvV^t 
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part  to  allow  them,  in  case  the  pension  was  granted,  a  fee  of  $25.  The 
claim  was  allowed  and  a  certificate  issued  to  the  claimant  on  July  16, 
1900.  The  agent  was  directed  to  pay  to  W.  W.  Dudley  &  Co.  a  fee  of 
only  $10.  From  that  action  the  attorneys  appealed  on  August  ti,  1900, 
contending  that  the}'  should  have  been  allowed  a  fee  of  $25  in  accord- 
ance with  their  contract  with  the  claimant. 

Upon  examination  of  the  papers  it  appears  that  the  fee  agreements 
in  this  case  were  not  properly  executed  in  that  the  signature  of  W.  W. 
Dudley  &  Co.  to  the  same  was  not  acknowledged  before  a  notary  pub- 
lic, or  other  officer  competent  to  administer  oaths,  as  required  by  law. 
This  defect  not  having  been  cured  prior  to  the  adjudication  of  the 
claim  the  contract  was  void.  (See  the  case  of  John  S.  Miller,  7  P.  D., 
347.)  If  there  were  no  other  question  involved  than  the  attorneys' 
right  to  a  fee  of  $25  in  this  case  the  duty  of  the  Department  in  the 
premises  would  be  discharged  by  the  dismissal  of  the  appeal.  Another 
and  a  much  larger  question  has,  however,  been  raised  by  a  new  or 
amended  appeal  filed  by  the  same  attorneys  on  October  5,  1900,  the 
preliminaries  to  which  require  a  few  words  of  explanation. 

The  refusal  of  the  Bureau  to  pay  the  fee  stipulated  for  in  this  case 
was  not  based  upon  the  informality  in  the  execution  of  the  fee  agree- 
ments, but  upon  the  ground  tha  the  case  was  not  one  in  which  a  con- 
tract for  a  fee  in  excess  of  $10  could  be  lawfully  recognized.  It  was 
held  that  the  claim  was  adjudicated  under  the  provisions  of  section 
4707  of  the  Revised  Statutes  as  amended  bv  section  1  of  the  act  of 
June  27,  1890,  and  that  section  4  of  the  last-named  act  prohibited  the 
allowance  of  a  greater  fee  than  $10  in  such  a  case.  In  effect  the  hold- 
ing was  that  the  claim  was  one  under  the  provisions  of  the  act  of  June 
27,  1890.  The  attorneys  contended  on  the  other  hand  that  the  claim 
was  made  and  prosecuted  under  the  provisions  of  the  Revised  Statutes 
without  reference  to  anything  contained  in  the  act  of  June  27,  1890, 
and  that  the  limitation  in  section  4  of  the  last-named  act  as  to  fees  in 
claims  allowed  thereunder  had,  therefore,  no  application. 

In  a  similar  case  (Rosa  Pedrotti,  mother  of  Cipriano  Pedrotti,  Fee 
P.  L.  Bk.,  35,  p.  231)  the  Department  held  that,  inasmuch  as  the  pen- 
sion secured  was  allowed  under  the  provisions  of  the  act  of  June  27, 
1890,  the  law  did  not  permit  the  certification  of  a  fee  in  excess  of  $10 
for  attorneys'  services,  and  that  the  action  of  the  Bureau  in  allowing 
pension  under  said  act  instead  of  under  section  4707,  Revised  Statutes, 
could  not  be  reviewed  under  an  appeal  relating  solely  to  the  amount 
of  the  attorneys'  fee. 

With  a  view  to  making  a  direct  issue  before  the  Department,  the 
attorneys  in  this  case,  on  September  13,  1900,  filed  with  the  Commis- 
sioner of  Pensions  a  request  for  a  readjudication  of  the  claim  and 
allowance  of  pension  under  the  provisions  of  section  4707,  Revised 
Statutes.     Their  request  was  refused  on  October  3,  1900,  the  refusal 
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being  based  on  the  ruling  of  the  Department  in  the  case  of  Elizabeth 
Darling,  mother  of  Franklin  Rickard  (10  P.  D.,  244  and  299).  From 
that  action  an  appeal  was  taken  on  October  5,  1900,  the  grounds 
assigned  being — 

1.  Error  of  law  in  holding  that  section  1  of  the  act  of  June  27,  1890,  is  applicable 
to  a  claim  filed  under  section  4707,  Revised  Statutes,  and  in  which  all  of  the  condi- 
tions required  to  give  title  under  said  section  are  fully  established. 

2.  Error  of  fact  in  holding  that  under  the  decision  of  the  Assistant  Secretary  of 
the  Interior  all  claims  of  dependent  parents  filed  subsequent  to  the  passage  of  the  act 
of  June  27,  1890,  are  filed  under  section  4707,  Revised  Statutes,  as  amended  by  sec- 
tion 1  of  the  act  of  June  27,  1890. 

It  was  held  in  the  Darling  case  (supra)  that  the  first  section  of  the 
act  of  June  27,  1890,  was  simply  an  amendment  of  section  4707, 
Revised  Statutes,  and  did  not  of  itself  convey  any  grant  of  pension. 
As  a  corollary  of  that  holding  it  was  further  held  that — 

A  claim,  therefore,  on  behalf  of  dependent  parents,  when  filed  subsequent  to  June 
27, 1890,  is  filed  under  section  4707  as  amended.  Claims  should  be  filed  under  the 
granting  act,  which  fixes  the  rate,  and  not  under  supplementary  amendments,  which 
do  not  affect  the  rate.     ( 10  P.  P. ,  346. ) 

Still  more  explicitly  it  was  said,  in  a  later  ruling  in  the  same  case: 

The  phraseology  of  your  inquiry  would  indicate  that  you  are  of  the  opinion  that  a 
dependent  parent  could  file  a  claim  subsequent  to  the  act  of  June  27,  1890,  under 
section  4707,  as  it  existed  prior  to  that  date.  Such  I  do  not  conceive  to  be  the  ca*»e, 
as  by  the  very  terms  of  the  amendment  of  June  27,  1890,  to  section  4707,  the  pension 
can  only  commence  from  the  date  of  filing  the  application;  and  so,  under  the  pro- 
visions of  section  2  of  the  act  of  March  3,  1879,  their  pensions,  unless  filed  prior  to 
July  1,  1S80,  must  commence  from  date  of  filing  the  application.  There  would, 
therefore,  be  no  period  of  time  for  which  a  dependent  parent  (not  insane)  could 
draw  a  pension  prior  to  filing  an  application.     *    *    * 

To  state  the  case  in  another  form:  All  applications  of  dependent  parents  filed  since 
June 27,  1890  (except  in  case  of  insane  parents),  are  filed  under  section  4707,  as 
amended,  and  there  is  no  authority  for  filing  a  dependent  parent's  claim  subsequent 
to  June  27,  1890,  under  section  4707  as  it  existed  prior  to  the  amendment  of  that 
date,  except  in  the  case  of  insane  parents. 

While  it  is  true  that  section  1  of  the  act  of  June  27,  1890,  does  not 
contain  any  express  words  of  grant  or  fix  any  rate  of  pension,  it  can 
not  be  disputed  that  its  effect  was  to  authorize  the  allowance  of  pen- 
sions to  a  large  class  of  persons  who  were  not  entitled  to  them  under 
preexisting  laws.  If  such  persons  are,  by  virtue  of  the  provisions  of 
said  section,  entitled  to  pensions  which  they  would  not  have  been 
entitled  to  otherwise,  is  it  any  misuse  of  language  to  say  that  pensions 
are  allowed  to  them  "under"  the  provisions  of  the  act  of  June  27, 
1890?  If  persons  who  have  no  title  under  section  4707,  Revised  Stat- 
utes, make  application  for  the  benefits  of  section  1  of  the  act  of  June 
27, 1890,  do  they  not,  in  effect,  make  application  " under"  said  act? 
The  act  itself  speaks  of  "  pensions  allowed  to  dependent  parents  under 
this  act,"  and  provides  that  they  shall  commence  fTOta  i\ifc  date  oi 
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tiling  "the  application  hereunder."  It  will  be  observed,  also,  that  the 
section  referred  to  does  not,  as  is  usual  with  amendatory  statutes, 
declare  itself  to  be  an  amendment  It  contains  no  reference  whatever 
to  section  4707,  Revised  Statutes. 

In  view  of  these  facts  it  seems  to  me  that  section  1  of  the  act  of 
June  27, 1890,  should  be  regarded  not  strictly  as  an  amendment  to  sec- 
tion 4707,  Revised  Statutes,  but  rather  as  additional  legislation  con- 
cerning dependent  parents  of  soldiers  and  sailors. 

Said  section  clearly  contains  no  express  repeal  of  anything  in  section 
4707,  Revised  Statutes,  and  there  can  be  no  implied  repeal  unless  the 
provisions  of  the  two  sections  are  repugnant,  so  that  both  can  not  stand 
and  be  executed  together.  I  am  unable  to  see  that  there  is  any  repug- 
nance. The  manifest  intent  of  the  act  of  June  27,  1890,  was  not  to 
take  away  any  existing  rights  to  pension,  but  to  establish  additional  or 
alternative  rights.  The  opening  of  a  new  and  easier  road  to  pension 
does  not  necessarily  preclude  applicants  from  taking  the  older  and 
more  difficult  route  if  they  conceive  it  to  be  to  their  advantage  to  do  so. 

It  is  conceded  in  the  Darling  decision  (supra)  that  section  4707,  in 
its  original  form,  is  still  in  force  as  to  claims  by  or  on  behalf  of  insane 
parents.  It  is  also  in  force  as  to  all  claims  of  dependent  parents  filed 
prior  to  June  27,  1890.  If  it  is  in  force  as  to  those  classes  of  parents, 
it  is  in  force  as  to  any  parents  who  may  desire  to  claim  its  benefits 
and  who  are  able  and  willing  to  comply  with  its  requirements. 

The  actual  pecuniary  benefits  to  be  obtained  by  proceeding  under 
said  action  may  be  no  greater  than  would  be  secured  under  the  act  of 
June  27,  1890 — they  may  even  be  less — nevertheless  the  law  imposes 
no  restriction  upon  the  applicant.  If  he  (or  she)  for  purely  sentimen- 
tal or  fanciful  reasons  prefers  to  make  and  prosecute  the  claim  under 
the  older  law,  he  has  an  undoubted  right  to  do  so.  In  the  case  of  a 
soldier  or  9  widow  applicant  this  right  is  not  questioned.  Why  should 
it  be  in  the  case  of  a  dependent  parent?  It  is  by  no  means  certain  that 
the  establishment  of  a  claim  under  the  provisions  of  old  law  rather  than 
under  those  of  the  new  may  not  at  some  time  result  in  pecuniary 
benefit  to  the  claimant.  Such  would  be  the  effect,  for  instance,  if  the 
limitation  upon  the  arrears  act  of  March  3,  1879,  should  be  repealed. 
But  even  if  no  substantial  benefit  could  ever  accrue,  I  find  no  authority 
for  coercing  the  choice  of  a  claimant  to  whom  the  law  permits  alterna- 
tive courses  of  action. 

It  appears  from  the  papers  in  the  case  now  under  consideration  that 
the  application  of  the  claimant  was  in  the  form  prescribed  for  an  appli- 
cation by  a  mother  under  the  provisions  of  section  4707,  Revised 
Statutes.  It  further  appears  that  she  was  called  upon  to  furnish  evi- 
dence of  her  dependence  upon  the  soldier  at  the  date  of  his  death  and 
of  his  contributions  toward  her  support,  as  required  by  said  section, 
and  that  she  furnished  such  evidence.     In  other  words,  the  papers  show 
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that  the  claim  purported  to  be  one  under  the  law  as  it  existed  prior  to 
June  27,  1890,  and  was  so  treated  by  your  Bureau  up  to  the  point  of 
adjudication,  but  is  held  to  have  been  adjudicated  under  the  provisions 
of  the  old  law  as  amended  by  the  act  of  June  27,  1890.  It  does  not 
appear  in  what  respect  the  adjudication  would  have  been  different  had 
it  been  made  under  the  old'  law  as  unamended,  except  in  the  matter 
of  the  attorneys'  fee. 

For  reasons  heretofore  stated  1  am  of  the  opinion  that  this  claim 
should  he  regarded  as  having  been  made  and  prosecuted  wholly  under 
the  provisions  of  section  4707,  Revised  Statutes,  and  as  unaffected  b}T 
anything  contained  in  the  act  of  June  27, 1890.  If  necessary,  a  readju- 
dication  should  be  made  and  a  new  certificate  issued.  So  much  of  the 
decisions  in  the  Darling  case  as  denies  the  right  of  a  dependent  parent 
to  file,  subsequent  to  June  27,  1890,  a  claim  under  section  4707  as  it 
existed  prior  to  that  date  is  hereby  overruled. 

It  is  not  intended  that  this  decision  shall  operate  so  as  to  permit 
claimants  to  be  misled  into  making  claims  detrimental  to  their  inter- 
ests for  the  benefit  of  their  attorneys.  You  are  therefore  respect- 
fully requested,  whenever  an  application  for  a  dependent  parents'  pen- 
sion shall  hereafter  be  filed  which  does  not  specifically  invoke  the 
benefits  of  the  act  of  June  27, 1890,  to  advise  the  claimant  fully,  before 
calling  for  evidence,  as  to  his  or  her  rights  and  privileges  under  both 
laws,  with  particular  reference  to  the  rate  and  commencement  of  the 
pension,  if  allowed,  the  proof  required,  and  the  fee  which  may  be 
demanded  by  the  attorney.  Such  applicant  should  then  be  given  an 
opportunity  to  elect  under  which  law  the  application  shall  be  prose- 
cuted. The  same  rule  may  be  followed  in  regard  to  pending  applica- 
tions filed  since  June  27,  1890,  in  which  the  claimant's  right  to  pension 
under  the  provisions  of  section  4707,  Revised  Statutes,  has  not  been 
established. 


commexckment— sectioxs  47,10  axd  1713,  revised  statutes. 

William  McClain. 

Under  the  provisions  of  section  4713,  Revised  Statute  ,  pension,  if  allowed,  could  only 
commence  from  date  of  filing  the  last  mater.al  evidence  necessary  to  complete 
the  claim. 

A**I.Mt<tnt  Secretary  F.  L,   CamphM  to  the  Comritif*si<m<'r  of  VWv/V/;/.v, 

Ihcemht-r  <S\  1900. 

William  McClain,  of  Company  F,  First  Illinois  Volunteers,  Certificate 
No.  18190,  Mexican  war  series,  is  pensioned  under  the  acts  of  January 
29, 1887,  And  January  5, 1893,  at  the  rate  of  $12  per  month. 

He  filed  his  original  declaration  under  the  general  law  May  5, 1886^ 
alleging  dislocation  of  ri^ht  wrist    in  1848.     July  W25^VS^,W  *\*& 
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another  declaration  alleging  injury  to  wrist,  arm,  and  hand,  diarrhea, 
disease  of  digestive  organs  and  rectum,  and  rheumatism.     The  claim 
was  rejected  August  5, 1899,  on  the  ground  of  no  record  or  other  sat- 
isfactory evidence  showing  origin  in  service  of  injury  to  right  wrist, 
arm,  and  hand,  diarrhea,  disease  of  digestive  organs  and  rectum, and 
rheumatism,  and  no  medical  or  other  satisfactory  evidence  showing 
existence  at  discharge  or  for  a  long  time  thereafter,  and  claimant*^ 
inability  to  furnish  the  necessary  evidence  to  establish  the  case. 

From  this  action  the  recognized  attorney  appealed  September  1** 
1899,  contending  that  the  same  is  unjust,  the  evidence  showing  tlm* 
the  disabilities  alleged  wrere  contracted  in  the  service  and  line  of  dut>~  - 

The  records  of  the  War  Department  show  that  the  claimant  wa  ^ 
enrolled  Maj'  4,  1847,  and  was  mustered  out  October  18,  1848.  X<^ 
evidence  of  alleged  disabilities. 

The  returns  for  May,  1848,  show  captain,  second  lieutenant,  *2  ser- 
geants, and  14  privates  absent  on  an  expedition  against  the  Xavajcr 
Indians.     The  claimant  is  not  shown  absent  at  this  time. 

Charles  P.  Holdeh  and  David  A.  McCully,  comrades,  testify  in  pre- 
pared affidavits  filed  May  5,  1889,  that  they  were  informed  that  the 
claimant  was  thrown  from  a  mule  while  on  a  scout. 

In  a  subsequent  affidavit,  also  prepared  for  the  occasion,  filed  April 
4,  1899,  McCully  testified  that  the  claimant  also  contracted  diarrhea 
while  in  the  service.  In  reply  to  a  Bureau  letter  for  particulars  of  the 
alleged  injury  of  arm,  he  stated  that  he  did  not  see  the  injured  arm  and 
can  not  state  the  nature  of  the  injury. 

Jesse  Warren,  comrade,  also  testified  in  prepared  affidavits  filed  Feb- 
ruary 21,  1889,  and  September  14,  1898,  that  claimant  sustained  an 
injury  to  his  arm  by  being  thrown  from  a  mule. 

This  testimony,  filed  half  a  century  after  discharge,  is  not  of  a  char- 
acter that  would  warrant  the  presumption  that  the  alleged  injury  to 
right  arm  was  received  in  the  service  and  line  of  duty,  or  that  the 
alleged  diarrhea,  disease  of  digestive  organs  and  rectum,  and  rheuma- 
tism originated  in  the  service. 

This  claim  comes  under  the  provisions  of  section  4730,  Revised  Stat- 
utes United  States,  granting  pensions  to  the  soldiers  of  the  Regular  or 
Volunteer  Army  of  the  United  States  wTho  served  in  the  war  with 
Mexico. 

The  date  of  commencement  of  pension  in  this  class  of  claims  is  gov- 
erned by  section  4713,  Revised  Statutes  United  States,  which  reads  as 
follows: 

In  all  eases  in  which  the  cause  of  disability  or  death  originated  in  the  service 
prior  to  the  fourth  day  of  March,  eighteen  hundred  and  sixty-one,  and  an  applica- 
tion for  pension  shall  not  have  been  filed  within  three  years  from  the  discharge  or 
death  of  the  person  on  whose  account  the  claim  is  made,  or  within  three  years  of 
the  termination  of  a  pension  previously  granted  on  account  of  the  service  and  death 
of  the  same  person,  the  pension  shall  commence  from  the  date  of  filing  by  the  party 
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prosecuting  the  claim  the  last  paper  requisite  to  establish  the  same.  But  no  claim 
allowed  prior  to  the  sixth  day  of  June,  eighteen  hundred  and  sixty-six,  shall  be 
affected  by  anything  herein  contained. 

Hence,  even  if  pension  were  allowed  in  this  case,  it  could  only  com- 
mence from  date  of  filing  the  last  material  evidence  necessary  to  com- 
plete the  claim. 

I  am  of  the  opinion,  after  a  careful  examination  of  the  evidence  in 
this  case,  that  the  Bureau  action  of  rejecting  the  claim  on  the  grounds 
stated  was  proper,  and  the  same  is  hereby  affirmed. 


SBBVICB-ACT  JULY  87,  lSOS-SABOTE  INDIAN  WAR. 

R.  G.  English. 

The  Sabine  Indian  war  not  being  one  of  the  wars  named  in  the  act  of  July  27,  1892, 
the  soldiers  who  served  therein  are  not  entitled  to  pension  under  said  act. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions^ 

December  17,  1900. 

it  G.  English  filed  on  March  29,  1895,  an  application  for  pension 
under  the  provisions  of  the  act  of  July  27,  1892,  alleging,  as  the  basis 
of  such  application,  service  in  Captain  Walker's  company  of  Oldham 
Grays,  Hunt's  Regiment  Kentucky  Volunteers,  in  the  Sabine  Indian 
war.    His  application  was  rejected  in  May,  1895,  on  the  ground  that 
his  service  was  not  in  one  of  the  wars  named  in  the  act  of  July  27, 
1892.    He  was  granted  a  pension  of  $8  per  month  by  a  special  act  of 
Congress  approved  April  11,  1898.     He  appealed  on  October  3,  1898, 
from  the  rejection  of  his  claim  under  the  general  act  of  July  27,  1892, 
his  contention  being  that  said  act  was  intended  to  pension  the  survivors 
of  all  Indian  wars  between  the  years  1832  and  1842;  that  the  naming 
therein  of  certain  wars  was  not  a  limitation  of  its  provisions  to  the 
survivors  of  the   wars    specifically  named;   that  the  Seminole  war 
named  in  said  act  did  not  occur  between  the  dates  mentioned,  and  the 
survivors  of  that  war  are  therefore  not  pensionable  under  the  afore- 
said act;  and  that  it  is  clear  beyond  a  reasonable  doubt  that  the  word 
"Seminole"  as  it  occurs  in  said  law  was  a  clerical  error  and  evidently 
the  word  "  Sabine  "  was  intended. 

The  Auditor  for  the  War  Department  reports,  under  date  of  May  2, 
1895,  that  the  muster  roll  of  Capt.  John  E.  Walker's  company  of  Ken 
tucky  Volunteers  shows  that  R.  G.  English  was  enrolled  as  a  sergeant 
August  17,  1836,  and  discharged  September  18,  1836,  and  that  he  was 
paid  for  one  month  under  section  3,  act  of  March  1, 1837,  but  received 
no  travel  pay. 

A  report  from  the  Record  and  Pension  Office  of  the  War  Department, 
dated  April  10,  1896,  states  that  Captain  Walker's  company  ot  "Kan- 
tucky  Mounted  Gunmen,  in  service  from  August  17, 183$,  to  S^terai- 

p.  d. — vol.  11 12 
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ber  18,  1836,  was  called  out  for  the  protection  of  the  Sabine  fronti< 
(1836)  under  authority  of  General  Gaines,  approved  by  the  W»r 
Department. 

The  act  of  July  27,  1892,  is  entitled  "An  act  granting  pensions  t>^ 
the  survivors  of  the  Indian  wars  of  eighteen  hundred  and  thirty-tvr^> 
to  eighteen  hundred  and  forty-two,  inclusive,  known  as  the  Blac* 
Hawk  war,  Creek  war,  Cherokee  disturbances,  and  the  Seminole  war. 

The  enacting  clause  reads  as  follows: 

Be  U  enacted,  etc.,  That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authoi 
ized  and  directed  to  place  on  the  pension  roll  the  names  of  the  surviving  officers  anc- 
enlisted  men,  including  marines,  militia,  and  volunteers  of  the  military  and  nava 
sendee  of  the  United  States,  who  served  for  thirty  days  in  the  Black  Hawk  war,  th^^ 
Creek  war,  the  Cherokee  disturbances,  or  the  Florida  war  with  the  Seminole  Indians,, 
embracing  a  period  from  eighteen  hundred  and  thirty-two  to  eighteen  hundred  andL 
forty-two,  inclusive,  and  were  honorably  discharged,  and  such  other  officers,  soldiers, 
and  sailors  as  may  have  been  personally  named  in  any  resolution  of  Congress,  for 
any  specific  service  in  said  Indian  wars,  although  their  term  of  service  may  have 
been  less  than  thirty  days. 

The  act  confers  upon  the  Department  no  authority  to  pension  the 
soldiers  of  any  war  except  those  therein  named — the  Black  Hawk 
war,  the  Creek  war,  the  Cherokee  disturbances,  and  the  Florida  war 
with  the  Seminole  Indians.  The  designation  of  the  period  within 
which  said  wars  occurred  can  not  be  regarded  as  giving  the  act  a  wider 
scope,  or  as  manifesting  an  intent  to  include  all  wars  which  occurred 
during  that  period,  its  evident  purpose  being  rather  to  denote  more 
clearly  the  particular  wars  meant,  inasmuch  as  there  had  been  more 
than  one  war  with  the  Creek  Indians,  and  also  with  the  Seminole 
Indians  of  Florida. 

The  appellant  sa}rs  the  Seminole  war  did  not  occur  between  1832  and 
1842.  There  was  a  Seminole  Indian  war  in  1817-18,  but  there  was 
also  one  between  the  years  1835  and  1842,  and  it  is  the  latter  to  which 
the  act  of  July  27,  1892,  refers.  The  argument  that  the  word  "  Semi- 
nole" was  inadvertently  used  in  said  act  for  the  word  "Sabine"  is, 
therefore,  without  any  foundation. 

It  can  not  be  assumed  that  because  Congress  saw  fit  to  pension  the 
survivors  of  certain  wars  which  occurred  between  1832  and  1842  it 
intended  to  pension  the  survivors  of  all  wars  which  occurred  between 
those  dates.  There  is  no  apparent  reason  why  the  participants  in  wars 
occurring  during  that  period  of  time  should  be  favored  above  the  par- 
ticipants in  wars  occurring  during  any  other  period.  It  is  reasonable 
to  suppose,  therefore,  that  some  other  consideration  than  the  time  at 
which  the  wars  occurred  determined  the  action  of  Congress  in  pen- 
sioning the  survivors  of  the  wars  named.  It  is  probable  that  the 
Sabine  disturbance  was  not  regarded  as  of  sufficient  magnitude  or 
importance  to  warrant  its  inclusion.  However  that  may  have  been,  it 
was  not  included  either  by  express  words  or  by  necessary  implication. 
The  action  of  the  Bureau  is  affirmed. 
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DISABILITY- ACT  JUNE  87,  1890-AGE. 

J.  Louis  Will. 

The  fact  that  a  claimant  has  attained  the  age  of  65  years  does  not  entitle  him  to 
pension,  per  se,  under  section  2  of  the  act  of  June  27,  1890,  regardless  of  his 
mental  or  physical  condition,  and  such  was  not  the  view  expressed  in  the 
case  of  Francis  Frank  (9  P.  D.,  68) ;  but  the  evidence  in  this  case  disclosing 
the  fact  that  claimant  is  by  trade  a  pattern  maker,  and  that  by  reason  of  age, 
disease  of  heart,  limitation  of  motion  in  knee  and  shoulder,  enlarged  veins  of  leg, 
and  stiffness  and  limitation  and  atrophy  of  hand  he  is  unable  to  follow  said 
occupation,  the  action  rejecting  his  claim  was  error,  and  is  reversed.  (Charles 
Stone,  8P.D.,  477,  and  William  Featherly,  9  P.  D.,  106.) 

Assistant  Secretary  F.  L.  Campbell  to  tlie  Commissioner  of  Pensions, 

December  29,  1900. 

J.  Louis  Will,  Company  B,  One  hundred  and  seventy-first  Ohio 
Volunteer  Infantry,  filed  a  claim  July  28,  1892,  No.  1039255,  under 
the  act  of  June  27,  1890,  alleging  as  disabling  causes  malarial  trouble 
and  piles.  The  claim  was  rejected  April  20,  1892,  on  the  ground  of 
no  ratable  disability.  He  filed  another  claim  January  16,  1897,  alleg- 
ing malarial  poisoning,  disease  of  heart,  piles,  disease  of  rectum,  and 
disability  of  left  hand  and  rheumatism  as  disabling  causes.  This  claim 
was  rejected  April  1,  1898,  also  on  the  ground  of  no  ratable  disability 
under  the  act  of  June  27, 1890,  and  that  claimant  was  not  65  years  of 
age  at  date  of  filing  either  declaration. 

From  this  action  the  recognized  attorney  appealed  October  5,  1898, 
contending  that  a  pension  should  have  been  granted  to  this  claimant 
from  the  date  of  his  becoming  65  years  of  age  (June  27,  1897). 

The  certificate  of  medical  examination  of  August  4,  1897,  upon 
which  the  last  action  was  based,  shows  the  following  condition: 

Pulse  rate,  88;  respiration,  19;  temperature,  98.6;  height,  5  feet  8  inches;  weight, 
160  pounds;  age,  65  years.  His  tongue  is  heavily  coated  all  over  and  has  numerous 
short,  superficial  fissures.  His  state  of  nutrition  is  fair.  His  liver,  spleen,  and  other 
abdominal  viscera  are  normal.  His  heart's  action  is  rapid  and  weak  with  an  occa- 
sional irregular  intermission  with  an  upheaval.  Impulse  diminished ,  no  valvular  mur- 
murs, area  of  dullness  and  location  of  apex  beat  normal.  His  right  knee  measures  3 
inches  more  than  the  left,  is  swollen  and  very  tender;  motion  limited  one-half.  The 
left  shoulder  is  tender,  measures  1  inch  more  than  right;  motion  is  limited  alxnit  one- 
fourth.  He  has  a  few  enlarged  veins  on  both  legs,  not  giving  any  trouble.  All 
other  joints  and  tendons  normal  at  this  time  (except  left  hand).  His  anus  and  rec- 
tum are  normal  at  this  time.  The  first,  middle,  and  ring  fingers  of  left  hand  can  be 
flexed  only  to  within  1  inch  of  palm;  the  thumb,  within  1  inch;  little  finger  nor- 
mal. The  flexor  tendons  are  stiff  and  have  adhesions  to  prevent  normal  action. 
The  muscles  of  the  hand  are  soft  and  atrophied.     The  grasp  of  the  hand  is  weak. 

George  Kress  and  George  Adler,  fellow-workmen,  testify  in  affida- 
vits filed  January  16,  1897,  that  the  claimant  is  a  pattern  maker  in 
safes  and  locks  by  trade,  and  that  for  the  past  two  ye&T&\&  \ifc&  wo\» 
worked,  as  he  is  getting  old  and  crippled  up  with  ailments. 
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Dr.  T.  H.  Phillips,  in  an  affidavit  filed  in  the  Bureau  July  28, 1892, 
testified  that  claimant  came  to  him  September  7,  1878,  suffering  with 
inflammation  of  left  hand,  which  resulted  in  suppuration  of  both  the 
back  and  palm  of  the  hand;  that  the  inflammation  was  so  extensive 
that  adhesions  took  place,  and  that  the  hand  is  crippled  and  claimant 
is  unable  to  close  it  more  than  one-half. 

The  medical  referee  in  his  report  of  October  6,  1900,  states: 

A  careful  review  of  the  evidence  presented  by  the  claimant  and  the  certificates  of 
examination  in  the  case  fails  to  show  the  existence  of  a  permanent  disability  in  a 
degree  to  materially  impair  his  ability  to  earn  a  support  by  manual  labor,  and  does 
not  warrant  the  allowance  of  the  minimum  rate  under  the  act  of  June  27,  1890. 

There  is  no  authority  in  law  or  practice  for  the  allowance  of  pension  for  senility 
from  the  date  a  claimant  becomes  65  years  of  age,  but  if  he  had  attained  that  age 
prior  to  the  date  of  filing  his  claim  the  minimum  rate  could  be  allowed  from  the 
latter  date.  As  no  special  indications  of  senility  are  shown  in  this  case,  and  as  there 
is  no  date  from  which  pension  could  have  been  commenced  after  he  attained  the  age 
of  65  years,  there  was  no  warrant  for  the  allowance  of  a  rate  for  senility. 

The  last  declaration  was  filed  January  16,  1897,  and  the  claimant 
became  65  years  of  age  June  27,  1897. 

The  appeal  seems  to  proceed  on  the  theory  that  the  claimant  having 
attained  the  age  of  65  years  is  entitled  to  pension,  per  se,  under  sec- 
tion 2,  act  of  June  27, 1890,  regardless  as  to  what  his  mental  or  phys- 
ical condition  may  be;  and  there  appears  to  be  a  general  tendency  on 
part  of  claimants  and  attorneys  to  take  it  for  granted  that  this  theory 
is  conclusive.  Such,  however,  was  not  the  view  expressed  in  the  case 
of  Francis  Frank  (9  P.  D.,  68),  in  which  the  age  rule  was  laid  down. 

In  discussing  the  question  as  to  the  propriety  of  allowing  age  to 
enter  as  a  factor  to  show  inability  to  earn  a  support  within  the  mean- 
ing of  the  terms  of  the  act  of  June  27,  1890,  in  the  Frank  case, 
Assistant  Secretary  Davis  said: 

*  *  *  Age  alone  is  a  more  or  less  uncertain  basis  for  determining  title;  some 
men  are  senile  at  50,  while  others  are  comparatively  vigorous  at  a  later  age. 

I  therefore  hold  that  unless  the  evidence  and  medical  examinations  disclose  an 
unusual  vigor  and  activity  for  the  performance  of  manual  labor  (the  base  of  title 
under  the  statute) ,  a  claimant  for  pension  under  the  act  of  June  27,  1890,  who  has 
attained  the  age  of  65  years,  should  be  deemed  entitled  to  at  least  the  minimum  rate 
of  pension  provided  by  that  act. 

In  the  case  under  consideration  the  claimant  is  66  years  of  age.  He  was  found 
to  be  suffering,  at  least  in  a  mild  degree,  from  chronic  cystitis,  enlarged  prostate, 
rheumatism,  defective  eyesight  (arcus  senilis,  due  alone  to  effects  of  age) ,  and  lum- 
bago. 

The  holding  therein  was  evidently  based  upon  the  generous,  if  not 
gratuitous,  supposition  that  a  man  having  attained  the  age  of  65  years 
is  ordinarily  so  incapacitated  by  reason  of  senility  as  to  interfere  with 
his  earning  a  support  to  an  appreciable  extent. 

However,  in  meeting  the  issue  raised  by  the  attorney  the  question 
as  to  the  correctness  of  the  principle  involved  in  the  Frank  case  need 


DECISIONS   RELATING   TO   PENSIONS.  181 

not  be  discussed,  as  the  claimant  was  not  65  years  of  age  at  the  time 
of  filing  his  application;  and  as  pension  under  the  act  of  June  27, 
1890,  must  be  made  to  commence  from  the  date  of  filing  the  claim, 
there  is  no  date  from  which  pension  could  be  made  to  commence  on 
account  of  age. 

The  certificate  of  medical  examination  shows  the  right  knee  swollen 
and  tender,  and  measuring  3  inches  larger  than  the  left,  indicating  an 
inflamed  condition  of  the  knee,  which  is  limited  in  motion  one-half. 
The  thumb,  first,  middle,  and  ring  fingers  of  left  hand  can  be  flexed 
only  to  within  1  inch  of  the  palm,  and  the  left  shoulder  is  tender, 
measures  1  inch  more  than  the  right  and  motion  is  limited  one-fourth. 
There  are  also  some  large  veins  on  both  legs. 

These  disabilities  would  necessarily  interfere  with  and  diminish  con- 
siderably the  claimant's  ability  to  earn  a  support  by  manual  labor 
within  the  measuring  of  the  terms  of  the  act  of  June  27,  1890. 

In  the  case  of  William  Featherly  (9  P.  D.,  106)  the  Department  held 
that— 

The  claimant  is  by  trade  a  stone  mason,  the  condition  of  his  hand  being  such  as  to 
prevent  his  working  at  his  trade,  and  being  too  old  to  learn  another  it  is  held  that  he 
hag  a  pensionable  status  under  the  act  of  Jane  27,  1890.  (Reaffirming  departmental 
decision  in  the  case  of  Charles  Stone,  8  P.  D.,  477.) 

Upon  full  and  careful  consideration  of  the  case  in  hand  I  am  of  the 
opinion  that  a  degree  of  inability  to  earn  a  support  by  manual  labor 
has.  been  shown  to  exist  from  all  causes  described  that  entitles  the 
claimant  to  pension  under  section  2,  act  of  June  27,  1890. 

The  action  appealed  from  is  therefore  reversed  and  the  papers  in 
the  ease  are  herewith  returned  for  readjudication  of  this  claim,  allow- 
ing pension  from  the  date  of  filing  the  last  declaration  January  16, 1897. 


MARRIAGE  OF  COLORED  PERSONS-SECTION  4706,  REVISE1>  STATUTES- 
evidence. 

Lucinda  Harris  (alleged  widow). 

A  claimant  who  relies  upon  the  rule  of  evidence  provided  in  section  4705,  Revised 
Statutes,  must  show,  either  that  she  lived  with  the  soldier  up  to  date  of  enlist- 
ment, when  the  latter  died  in  the  service,  or,  if  otherwise,  that  she  lived  with 
him  up  to  the  date  of  death. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissixmer  of  Pensions, 

January  5,  1901. 

Richard  Harris,  colored,  formerly  a  slave  in  the  State  of  Mississippi, 
enlisted  at  Natchez  in  said  State,  on  October  19,  1864,  in  Company  B, 
Twenty-eighth  Illinois  Volunteer  Infantry,  from  which  organization 
be  was  honorably  discharged  on  March  15, 1866.  It  also  appears  that 
while  a  slave,  prior  to  the  war  of  the  rebellion,  he  was  \tv  sa\&  ^\aXfe 
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joined  in  marriage  to  one  Lucinda,  also  a  slave,  according  to  slave  cus- 
tom, by  a  ceremony  deemed  by  them  to  be  obligatory,  and  that  they 
habitually  recognized  each  other  as  man  and  wife,  and  were  so  regarded 
by  their  neighbors,  and  lived  together  as  such  up  to  the  date  of  his 
enlistment.  It  also  appears  that  the  said  soldier  has  never  been  seen 
or  heard  from  since  the  date  of  his  discharge,  and  no  intelligence  of 
of  his  existence  has  been  received. 

On  July  19,  1890,  Lucinda  Harris,  applied  for  pension  under  the 
provisions  of  the  act  of  June  27,  1890,  which  claim  was  rejected  on 
November  29,  1898,  on  the  ground  that  slave  marriages  are  not 
regarded  as  having  established  a  valid  relation  by  the  Bureau  of  Pen- 
sions, and  upon  the  further  ground  that  the  soldier  did  not  return  to 
the  claimant  subsequent  to  his  discharge. 

From  this  action  appeal  was  taken  on  December  28,  1898,  based 
upon  the  provisions  of  section  4705,  Revised  Statutes,  and  the  act  of 
March  13,  1896. 

There  are  two  essential  conditions  mentioned  in  said  section  relating 
to  the  validity  of  a  slave  marriage  as  it  is  therein  recognized  for  pen- 
sionable purposes,  which  are  set  forth  in  the  following  language: 
"And  lived  together  as  such  up  to  the  date  of  enlistment,  when  such 
soldier  or  sailor  died  in  the  service,  or,  if  otherwise,  to  date  of  death." 
It  will  be  observed  that  neither  of  those  conditions  is  present  in  the 
case  at  bar.  The  soldier  did  not  die  in  the  service,  nor  did  he  and  the 
claimant  live  together  as  man  and  wife  from  the  termination  of  his 
military  service  up  "to  date  of  death."  Congress  seems  to  have 
intended  that  proof  of  a  marriage  ceremony  alone  should  not  be  suffi- 
cient to  create  the  pensionable  status  contemplated  in  said  section, 
but  that  one  of  the  above-enumerated  conditions  should  constitute  an 
essential  element  in  the  marital  relations  therein  described.  Neither 
of  these  conditions  being  present  in  the  case  now  pending,  the  claim 
was  properly  rejected  on  that  ground. 

The  claimant  invokes  the  benefit  of  the  rule  of  evidence  provided 
in  the  act  of  March  13,  1896,  pointing  out  the  fact  disclosed  by  the 
evidence  that  no  intelligence  of  the  soldier's  existence  has  been 
received  since  the  termination  of  his  military  service  in  1866.  This 
evidence,  it  is  contended,  under  the  provisions  of  the  act  above  men- 
tioned, constitutes  sufficient  proof  of  death.  Under  the  peculiar  facts 
in  this  case  said  act  of  March  13,  1896,  can  not  avail  the  claimant,  foi 
the  reason  that  positive  proof  of  the  death  of  the  soldier  subsequent 
to  his  militarv  service  would  not  establish  the  claim.  The  claimant 
did  not  live  with  soldier  from  the  time  of  his  discharge  to  the  date  of 
his  death,  hence  one  essential  element  in  her  pensionable  status  is 
wanting. 

The  action  of  rejection  seems  to  have  been  proper  and  the  same  is 
hereby  affirmed. 
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SERVICE-COMMISSIONER  OF  BOARD  OF  ENROLLMENT. 

Lucros  De  Witt  Morse. 

This  appellant's  service  was  rendered  as  a  commissioner  of  the  board  of  enrollment 
of  the  Second  Congressional  district  of  the  State  of  Missouri'.  He  filed  an  appli- 
cation for  pension  under  the  provisions  of  the  general  pension  law  on  account  of 
disease  alleged  to  have  been  contracted  during  said  service;  and  also  an  applica- 
tion for  pension  under  the  provisions  of  the  second  section  of  the  act  of  June  27, 
1890,  on  account  of  said  service. 

EM,  That  there  is  no  provision  of  law  granting  pension  for  disease  contracted  while 
serving  as  commissioner  of  board  of  enrollment,  and  that  such  service  is  not  a 
pensionable  service  under  the  provisions  of  the  second  section  of  the  act  of  June 
27, 1890. 

Amstant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions, 

January  5,  1901. 

Lucius  De  Witt  Morse,  late  a  commissioner  of  the  board  of  enroll- 
ment for  the  Second  Congressional  district  of  the  State  of  Missouri, 
filed  in  the  Pension  Bureau  on  September  8,  1887,  an  application  for 
pension  under  the  provisions  of  the  general  pension  law,  based  on 
dysentery  and  resulting  chronic  diarrhea,  disease  of  intestines,  and 
general  debility,  alleged  to  have  been  contracted  in  line  of  duty  during 
his  service  as  such  commissioner  of  the  board  of  enrollment,  which 
was  rejected  on  February  7,  1889,  upon  the  ground  that  there  was  no 
provision  of  law  providing  a  pension  for  disease  contracted  during 
service  as  such  enrolling  officer. 

On  August  26,  1890,  he  filed  an  application  for  pension  under  the 
provisions  of  the  second  section  of  the  act  of  June  27,  1890,  alleging 
a  service  of  ninety  days  and  more  during  the  war  of  the  rebellion  as 
commissioner  of  board  of  enrollment,  as  aforesaid,  an  honorable  dis- 
charge from  said  service,  and  inability  to  earn  a  support  by  manual 
labor  from  chronic  diarrhea,  debility,  and  disease  of  urinary  organs, 
which  was  also  rejected  on  June  6,  1891,  upon  the  ground  that  his 
service  as  such  commissioner  of  board  of  enrollment  was  not  a  pen- 
sionable service  under  the  provisions  of  said  section. 

From  the  rejection  of  both  of  said  applications  for  pension,  as  afore- 
said, the  present  appeal  was  taken  on  October  13,  1898. 

The  only  service  originally  alleged  by  the  appellant  to  have  been 
rendered  by  him,  and  shown  by  the  record  evidence  filed  in  the  case, 
was  as  a  commissioner  of  the  board  of  enrollment  for  the  Second 
Congressional  district  of  the  State  of  Missouri,  from  June  2, 1863,  to 
May  5,  1865. 

The  only  provision  of  law  providing  a  pension  for  enrolling  officers, 
such  as  the  appellant,  is  contained  in  the  fifth  subdivision  of  section 
4693,  Revised  Statutes,  which  provides  that  any  provost-marshal^ 
deputy  provost-marsiaJ,  or  enroJJing  officer  disabled  by  t^»&oyi  oi  tok^ 
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wound  or  injury  received  in  the  discharge  of  his  duty  may  be  ] 
sioned  therefor.  • 

No  provision  whatever  is  made  by  any  law  for  granting  a  pen 
to  such  officers  on  account  of  disability  resulting  from  disease 
tracted  during  such  service,  and  it  has  uniformly  been  held  that 
ability  resulting  from  disease  contracted  under  such  circumsta 
was  not  pensionable  under  the  pension  laws. 

It  has  repeatedly  been  held  by  this  Department  that  service 
provost-marshal,  deputy  provost-marshal,  or  enrolling  officer  du 
the  war  of  the  rebellion  is  not  such  military  service  as  is  contempl 
by  the  provisions  of  the  second  section  of  the  act  of  June  27,  1 
such  persons,  having  been  employed  and  having  served  in  the 
branch  of  the  service,  are  not  included  within  the  terms  of  said  sec 
and  are  not  pensionable  thereunder.  See  decisions  in  the  case 
Andrew  J.  Shannon  (7  P.  D.,  64),  and  James  M.  Barnes  (8  P.  D., 
and  the  decisions  therein  cited,  wherein  this  subject  is  so  fully 
exhaustively  discussed  and  considered  as  to  require  no  further  e 
dation  or  comment  at  this  time. 

In  the  present  appeal,  this  appellant,  for  the  first  time,  asserts 
he  also  served  for  a  time  during  the  war  of  the  rebellion  as  surgec 
the  First  Regiment  of  Enrolled  Missouri  Militia,  and  files  with 
appeal  a  commission  from  the  provisional  governor  of  the  Stat 
Missouri,  dated  June  3,  1863,  appointing  him  surgeon  of  said  i 
ment.  There  is  no  sufficient  evidence  on  file  in  this  case  showing 
the  appellant  ever  served  in  the  Enrolled  Missouri  Militia,  as  alle 
but  even  if  there  was  it  would  not  benefit  him  or  improve  his  pens 
able  status  under  the  law  in  the  least,  since  the  First  Regiment  of 
Enrolled  Missouri  Militia  was  a  military  organization  in  the  exclu 
service  of  the  State  of  Missouri,  and  was  never  at  any  time  in 
military  service  of  the  United  States,  and  service  therein,  or  disab 
incurred  in  such  service,  would  confer  no  pensionable  status  or  tit 
pension  whatever  upon  the  appellant  under  the  provisions  of 
existing  law. 

In  view  of  the  foregoing  the  rejection  of  the  appellant's  applicat 
for  pension  upon  the  grounds  respectively  stated  was  clearly  wit] 
error,  and  said  action  is  affirmed  accordingly. 
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disability— pathoiiogicat,  sequence— mtopia. 

Adolph  Becker. 

The  certificate  of  medical  examination,  made  under  appellant's  claim  for  increase, 
shows  that  his  loss  of  vision  in  both  eyes  is  due  to  intraocular  changes  caused  by 
a  high  degree  of  myopia,  which  can  not  be  accepted  as  due  to  his  military  service. 

Action  affirmed. 

Amdant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions, 

January  5,  1901. 

This  appellant,  Adolph  Becker,  late  captain  Company  G,  Twentieth 
New  York  Volunteer  Infantry,  is  pensioned  by  certificate  No.  447326 
at  $20  (total  of  rank)  a  month,  under  the  general  law  for  partial  loss 
of  vision. 

His  application  for  increase,  filed  June  17, 1899,  in  which  he  alleged 
entire  loss  of  vision,  was  rejected  on  April  18,  1900,  for  the  reason 
that  the  present  condition  of  his  eyes,  including  total  blindness,  is  due 
to  excessive  myopia  not  attributable  to  the  service. 

The  attorney  in  the  claim  filed  an  appeal  from  this  action  on  April 
25, 1900,  and  alleged  that  the  action  of  the  Bureau  was  erroneous, 
because  while  in  the  service  he  had  incurred  disease  of  his  eyes, 
which  had  caused  the  partial  loss  of  vision  for  which  he  is  pensioned, 
and  that  disease  had  progressed  until  total  blindness  had  ensued. 

The  appellant  applied  for  a  pension  on  March  8,  1889,  and  alleged 
that  while  he  was  captain  of  Company  G,  Twentieth  New  York  Vol- 
unteer Infantry,  he  became  disabled  by  partial  loss  of  sight  of  both 
eyes,  about  June  30, 1862.     The  records  of  the  War  Department  show 
that  he  was  mustered  in  as  captain  of  said  company  on  July  6,  1861, 
and  was  mustered  out  with  his  company  on  June  1,  1863,  and  that  he 
was  not  reported  as  sick  during  that  term  of  service.     He  entered  the 
service  again  on  May  4,  1864,  as  captain  of  Company  D,  Forty  sixth 
New  York  Volunteer  Infantry,   was  promoted    to  the  lieutenant- 
colonelcy  of  said  regiment  on  December  5,  1864,  and  was  mustered 
out  on  July  28,  1865.     During  this  last  term  of  service  he  is  not 
reported  as  sick,  except  that  when  he  had  overstayed  his  leave  of 
absence  in  January,  1865,  he  furnished  the  certificate  of  a  civil  sur- 
geon, in  which  it  was  stated  that  he  was  unable  to  return  to  his  com- 
mand because  of  "oorumation(?)  of  his  breast." 

The  claim  was  originally  allowed  on  the  testimony  of  Hermann 
Bennecke,  late  captain  of  Company  F,  Twentieth  New  York  Volunteer 
Infantry,  and  Rudolph  Bentler,  late  first  lieutenant,  Company  G,  of 
same  regiment,  who  testified  that  appellant's  vision  was  good  when  he 
entered  the  service  in  1861,  and  that  about  June  or  July,  1862,  he 
began  to  complain  of  pain  in  his  eyes  and  impairment  of  vision.  The 
affidavit  of  George  W.  Ira  vers,  iieutenant-colonel  oi  ttafc  ¥ottj-«afia 
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New  York  Volunteer  Infantry,  was  also  furnished,  who  testified  tt 
he  saw  the  appellant  during  his  first  service  in  the  Twentieth  Ni 
York  Volunteer  Infantry,  who  told  him  in  the  winter  of  1862-63  tt 
his  vision  was  impaired  on  account  of  the  hardships  he  had  undergc 
during  the  seven  days'  fight  in  June  and  July,  1862.  The  evidence 
the  surgeon  of  the  Forty-sixth  New  York  Volunteer  Infantry  was  a 
filed,  who  stated  that  the  appellant  complained  of  impaired  visi 
during  his  service  in  that  regiment. 

The  first  medical  evidence  of  treatment  after  discharge  was  filed 
March,  1891,  in  which  the  physician  stated  that  he  had  been  appellai 
neighbor  and  family  physician  for  the  past  ten  years,  during  wh 
time  he  had  treated  him  for  disease  of  the  heart  of  a  grave  charact 
but  did  not  mention  disease  of  eyes. 

The  next  medical  evidence  filed  was  that  of  Dr.  Charles  J.  Kipp,  ^ 
stated  that  the  appellant  had  consulted  him  on  April  4,  1887,  and  t 
he  had  found  on  examination  that  the  left  eye  was  practically  bl 
from  sclero  choroiditis  posterior;  that  the  refraction  of  the  eye 
highly  myopic,  and  vision  so  much  reduced  that  he  could  count  fing 
only  at  10  feet;  that  the  right  eye  was  also  myopic  (M.  4,  5,  D.) 
its  sight  somewhat  impaired;  that  he  was  unable  to  use  his  eyes 
any  length  of  time  without  causing  pain,  and  was  therefore  unabl 
pursue  his  profession  of  a  teacher  for  many  hours  consecutively. 

When  the  officer  was  first  examined,  on  July  3,  1889,  the  be 
reported  that  there  was  dense  sclerosity  of  the  choroid  in  left  an< 
lesser  degree  in  the  right  eye;  that  vision  was  nil  per  Snellen's 
types  unaided  by  glasses;  with  glasses  vision  in  right  eye  was  20 
nil  in  left  eye.  With  the  left  eye  he  could  distinguish  light,  but 
objects;  with  right  eye  objects  could  be  seen,  but  not  clearly  detii 

The  rate  of  pension  was  determined  from  this  certificate,  and  a  j 
sion  of  $20  per  month  (total  of  rank)  was  allowed,  with  the  staten 
that  refractive  defect  was  excluded  in  rating. 

A  claim  for  increase  filed  March  22,  1890,  was  rejected  on  May 
1891,  with  the  statement  that  impaired  vision  was  principally  du 
refractive  error.  The  pensioner  was  examined  under  this  claim  bi 
oculist,  who  reported  that  there  was  total  blindness  of  the  right  < 
caused  by  complete  detachment  of  the  retina;  but  the  external  sti 
tures  of  the  eye  were  in  a  normal  condition  and  the  lens  was  tn 
parent.  In  the  left  eye  there  were  no  abnormalities  in  the  extei 
structures  or  in  the  lens,  but  there  were  large  floating  opacities  in 
vitreous;  the  optic  disk  was  grayish  and  the  choroid  adjoining  it  on 
nasal  side  was  atrophic  for  a  space  the  size  of  the  disk,  and  there  ^ 
also  atrophic  changes  on  the  temporal  periphery  of  the  choroid,- 
the  retina  was  transparent.  This  ejre  was  myopic  (M.  7  D),  and 
ion  with  —  7  D  glass  was  15/100. 

On  June  17, 1899,  the  pensioner  filed  another  application  for  increj 
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and  alleged  that  total  blindness  bad  ensued.  This  claim  was  rejected 
on  April  18,  1900,  with  the  remark  that  the  present  condition  of  eyes, 
including  total  blindness,  was  due  to  excessive  myopia,  not  attributa- 
ble to  service.  This  action  was  taken  after  another  examination  by  a 
specialist,  who  reported  that  the  external  parts  of  both  eyes  are  nor- 
mal; in  the  right  eye  the  cornea  and  aqueous  are  clear,  the  anterior 
chamber  is  deep,  the  pupil  is  larger  than  normal  and  does  not  react, 
the  iris  is  tremulous;  with  oblique  illumination  the  lens  is  of  a  dark 
color,  and  with  the  opthalmoscope  nothing  can  be  seen;  it  is  all  dark. 

In  the  left  eye  the  cornea  and  aqueous  are  clear,  the  anterior  cham- 
ber is  deep,  the  pupil  is  quite  large  and  does  not  react;  it  is  larger  than 
the  left  one;  the  iris  is  very  large  and  tremulous;  the  lens  is  slightly 
opaque;  there  is  a  large  detachment  of  the  retina;  at  the  situation  of 
the  optic  disk  some  very  small  blood  vessels  can  be  seen,  but  the  disk 
is  not  distinguishable;  the  tension  of  both  eyes  is  below  the  normal, 
and  both  are  totally  blind. 

Diagnosis:  Detachment  of  the  retina  and  dislocation  of  the  lens  of 
both  eyes  and  cataract  of  the  left. 

The  pensioner  filed  an  appeal  from  this  action  of  rejection  on  April 

J    25, 1900,  and  alleged  that  it  was  erroneous,  because  he  had  contracted 

a  disease  of  the  eyes  in  the  service  which  had  produced  the  partial  loss 

of  vision  for  which  he  is  pensioned,  which  had  progressed  until  total 

loss  of  vision  had  ensued. 

As  there  was  doubt  relative  to  the  nature  of  the  cause  of  the 
impaired  vision  for  which  the  appellant  is  pensioned,  the  case  was 
returned  to  the  Bureau  for  a  statement  setting  forth  the  nature  of  the 
disease  of  the  eyes  for  which  the  original  rate  was  allowed  and  the 
character  of  the  ocular  disease  which  was  ascribed  to  the  refractive 
error,  and  also  to  state  what  caused  the  intraocular  changes  described 
in  the  certificates  of  examination,  which  have  caused  the  loss  of  vision, 
and  to  give  the  reasons  for  refusing  to  admit  them  as  due  to  appel- 
lant's military  service. 

Under  date  of  July  16,  1900,  the  medical  referee,  in  a  communica- 
tion addressed  to  the  chief  of  the  board  of  review,  made  the  following 
reply  to  these  inquiries: 

When  the  original  action  was  taken  in  this  case,  in  1889,  the  testimony  showed 
that  claimant's  vision  was  materially  impaired,  but  the  cause  of  same  was  not  stated. 
The  certificate  of  examination,  then  in  the  case,  showed  some  changes  in  the  choroid 
coat  of  the  eyes,  reported  as  "sclerosity"  (?).  It  also  showed  refractive  error,  but 
foiled  to  state  the  nature  of  same.  The  next  examination,  also  made  by  a  board  of 
surgeons,  was  equally  indefinite,  said  board  ascribing  the  impaired  vision  to  changes 
in  the  lens  of  the  right  eye  and  opacity  of  the  cornea  of  the  left.  A  test  examination 
by  an  eye  expert  was  next  ordered,  and  the  certificate  of  said  examination,  made 
April,  7,  1891,  showed  for  the  first  time  since  filing  the  claim  the  actual  condition  of 
the  eyes.  A  completely  detached  retina  of  the  right  eye  was  shown  to  account  for 
the  loss  of  sight  of  this  eye,  and  there  were  atrophic  changes  near  tue  opWc  <&&>  wA 
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at  the  temporal  periphery  of  the  choroid,  with  seven  dioptrics  of  myopia,  to  account 
for  the  defective  vision  of  the  left  eye.  The  last  examination,  dated  December  7, 
1899,  also  made  by  an  oculist,  corroborates  the  findings  of  the  first  expert.  It  also 
shows  that  the  retina  of  the  left  eye  has  become  detached  and  that  the  lens  of  each 
eye  is  dislocated. 

It  appears,  therefore,  that  the  only  abnormal  conditions  of  the  eye  shown  in  this 
case  since  filing  the  claim  are  atrophic  changes  in  the  choroid,  detachment  of  the 
retina,  and  dislocation  of  the  lens  of  each  eye,  with  cloudiness  of  the  lens  of  the  left 
eye,  all  of  which  conditions,  and  in  the  order  named,  are  not  uncommon  results  of  a 
high  degree  of  myopia,  such  as  shown  in  this  case.  It  is  conceded,  however,  that 
there  may  have  been  some  disease  of  the  eyes  due  to  claimant's  military  service 
which  has  become  obscured  or  obliterated  by  the  destructive  changes  due  to  myopia. 

It  is  probable  that  the  rate  originally  allowed  in  this  case  was  for  the  changes  in 
the  choroid  reported  by  the  first  examination,  and  which  were  not  recognized  as 
characteristic  of  myopia  until  the  report  of  the  expert  who  examined  pensioner  in 
1891  was  filed  in  the  case.  This  pensioner  has  been  given  the  benefit  of  all  doubts, 
and  allowed  to  draw  the  rate  originally  granted,  although  no  abnormal  condition  of 
the  eyes  has  been  shown  since  filing  the  claim,  except  that  due  to  myopia,  which 
can  not  be  accepted,  from  a  medical  standpoint,  as  originating  from  claimant's 
military  service. 

The  blindness  is  due  to  detached  retina  of  each  eye,  which  is  a  result  of  the  high 
degree  of  myopia. 

.  It  may  be  proper  to  add  that  myopia  is  usually  due  to  an  elongation  of  the  visual 
axis  of  the  eye,  accompanied  by  stretching  of  the  coats  of  the  eyeball.  The  tendency 
to  such  elongation  is  congenital  and  very  often  inherited.  It  manifests  itself  or 
develops  during  adolescence,  shows  a  tendency  to  increase  in  degree  from  time  to 
time  as  a  result  of  eye  strain,  and  high  degrees  of  myopia  are  frequently  accompanied 
by  such  intra  ocular  changes  as  are  shown  to  exist  in  this  case. 

It  does  not  appear,  therefore,  that  any  injustice  has  been  done  this  pensioner.  The 
action  appealed  from  is  adhered  to. 

As  it  is  stated  in  this  opinion  that  the  blindness  is  due  to  detached 
retina  of  each  eye,  which  is  a  result  of  the  high  degree  of  myopia, 
which  can  not,  from  a  medical  standpoint,  be  accepted  as  originating 
from  claimant's  military  service,  and  as  some  of  the  original  witnesses 
had  testified  that  appellant's  vision  was  good  when  he  entered  the 
service,  the  action  of  the  Bureau  was  reversed  on  July  28,  1900,  and 
the  case  was  remanded  for  a  special  examination  to  ascertain  the  con- 
dition of  his  eyes  when  he  entered  the  service. 

The  special  examiner  was  unable  to  find  any  one  who  was  acquainted 
with  the  appellant  before  he  entered  the  service,  owing  to  the  fact  that 
he  had  been  in  this  country  but  a  short  time  before  the  war  began, 
and,  therefore,  took  the  testimony  of  those  only  who  became  acquainted 
with  him  soon  after  he  entered  the  Twentieth  New  York  Volunteer 
Infantry,  which  was  his  first  service. 

Rudolph  Bentler,  who  was  second  and  first  lieutenant  in  Company  G, 
of  the  Twentieth  New  York  Volunteer  Infantry,  of  which  the  appellant 
was  captain,  testified  before  the  special  examiner  that  he  remembered 
that  appellant  was  nearsighted  before  the  seven-days'  fight,  and  that 
this  condition  existed  in  1861. 
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Max  Weber,  who  was  colonel  of  said  regiment  in  1861,  and  held  that 
position  until  May,  1862,  when  he  was  appointed  brigadier-general, 
testified  before  the  special  examiner  that  he  knew  the  appellant  in  1861, 
before  he  was  appointed  captain,  and  that  he  remembered  that  his  eyes 
were  defective  and  that  he  wore  glasses. 

Henry  E.  Boehr,  who  was  first  sergeant  of  Company  I,  of  the  Twen- 
tieth New  York  Volunteer  Infantry,  and  was  afterwards  appointed 
second  lieutenant  of  Company  G,  of  which  appellant  was  captain,  tes- 
tified that  he  remembered  that  he  used  glasses  from  his  earliest  recol- 
lection of  him  before  he  (the  affiant)  joined  his  company,  and  that  he 
had  no  recollection  that  he  complained  of  any  pain  or  disease  of  eyes 
while  in  service. 

The  appellant  denies  that  he  wore  glasses  in  the  service  or  that  he 
was  shortsighted  until  many  years  after  the  war  had  closed. 

It  has  been  shown  by  the  testimony  of  Dr.  Kipp,  who  is  appellant's 
own  witness,  that  he  had  a  high  degree  of  myopia  in  1887,  when  he 
first  treated  him,  which  statement  has  been  confirmed  by  all  the  special- 
ists who  have  examined  him  since. 

After  considering  the  evidence  obtained  by  the  special  examiner  the 
Bureau  declined  to  recede  from  its  former  action  of  rejection  and 
referred  the  case  to  this  Department,  accompanied  by  another  opinion 
of  the  medical  referee  dated  October  6,  1900,  who,  after  quoting  the 
evidence  obtained  on  special  examination,  states: 

But  his  duties  were  not  such  as  to  require  close  application  of  the  eyes  during  the 
service;  he  had  no  constitutional  disease  which  would  account  for  any  ocular  trouble; 
he  describes  no  symptoms  of  acute  inflammation  of  the  eyes,  and  the  cause  which  he 
assigns  would  not  involve  any  special  eye  strain.  It  assuredly  was  not  adequate  to 
cause  myopia,  which,  independent  of  those  cases  resulting  from  acute  inflammatory 
lesions,  is  of  insidious  onset  and  slow  growth. 

******* 

It  thus  appears  that  the  testimony  obtained  by  the  special  examiner  is,  on  the 
whole,  adverse.  Only  one  officer  testifies  to  incurrence  at  the  time  alleged,  and  one 
to  a  defect  at  a  later  date;  two  testify  to  the  defect  at  an  earlier  date,  one  of  them  at 
enlistment,  while  another  has  no  knowledge  of  any  defect  at  any  time.  None  of 
them  show  any  acute  inflammatory  trouble  or  external  evidence  of  disease,  except 
General  Weber,  who  states  that  his  eyes  " looked  reddish"  at  the  time  he  joined  the 
regiment. 

The  appellant  may  have  had  but  a  mild  degree  of  myopia  prior  to  his  enlistment — 
perhaps  not  sufficient  to  make  the  use  of  glasses  essential  for  ordinary  work — but  the 
nature  of  the  disability  and  the  evidence  elicited  warrant  the  conclusion  that  it  had 
its  origin  prior  to  his  entry  into  the  Army  and  slowly  increased  until  eventually  total 
blindness  resulted.  The  absence  of  any  evidence  of  general  impairment  of  health  in 
the  service,  of  any  acute  inflammation  of  the  eyes,  and  of  any  other  cause  sufficient 
to  induce  ametropia  in  eyes  that  were  previously  emmetropic,  coupled  with  a  knowl- 
edge that  such  lesions  as  the  appellant's  eyes  present  are,  in  a  very  large  percentage 
of  cases,  due  either  to  inherited  or  congenital  defects,  or  arise  during  the  period  of 
adolescence  as  a  result  of  eye  strain,  are  deemed  sufficient  grounds  for  adhering  to 
the  adverse  action  in  the  claim  for  increase. 
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This  conclusion  of  the  medical  referee  is  in  accordance  with  the 
opinions  of  the  best  authorities  on  opthalmolbgy.  The  eye  strain  that 
aggravates  myopia  is  such  as  requires  the  work  to  be  brought  close  to 
the  eyes  and  causes  convergence  of  their  axes;  in  fact,  such  work  as  the 
appellant  pursued  for 'many  years  after  he  left  the  service,  when  he 
was  a  bookkeeper,  clerk,  and  teacher. 

Dr.  Edward  Jackson  of  Philadelphia  states  that — 

It  is  universally  recognized  that  prolonged  near  work  favors  the  incurrence  and 
increase  of  myopia.  Such  near  work  causes  physiological  hyperemia,  often  exagger- 
ated by  poor  light  or  excessive  minuteness  of  the  objects  looked  at;  faulty  position 
of  the  head,  leading  to  venous  congestion  of  the  eyes;  confinement  indoors  to  a  sed- 
entary occupation,  which  impairs  nutrition;  strain  of  accommodation;  and  excessive 
convergence  which  sooner  or  later  increasing  myopia  renders  necessary.  When  the 
eye  becomes  myopic  its  elongation  makes  convergence  abnormally  difficult,  and  the 
continued  use  of  the  eye  for  near  work,  because  it  can  not  be  used  for  distinct  distant 
vision,  increases  the  amount  of  convergence  required  of  it. 

See  An  American  Text-book  of  Diseases  of  the  Eyes,  Ear,  Nose,  and 
Throat,  W.  B.  Saunders,  Philadelphia,  1899,  page  220. 

This  increased  pressure  of  the  ocular  muscles  caused  by  the  constant 
attempt  to  sustain  the  convergence  necessary  for  distinct  vision  in- 
creases the  axial  myopia  already  existing  it  may  be  only  in  slight 
degree,  so  that  the  eyeballs  become  still  more  elongated  and  finall) 
the  sclera  yields  at  its  weakest  place,  which  is  in  the  vicinity  of  the 
entrance  of  the  optic  nerve  and  posterior  staphyloma  results  and  b\ 
the  stretching  of  the  coats  of  the  eye  the  retina  becomes  detachec 
from  the  choroid  and  the  vision  is  destroyed.  The  reports  of  th< 
specialists  show  that  this  has  been  the  cause  of  the  disease  in  this  case 
as  there  is  a  high  degree  of  myopia  (7  diopters)  and  detachment  of  tin 
retina  in  both  eyes. 

After  a  careful  consideration  of  all  of  the  facts  in  this  case  it  i 
believed  that  the  action  of  the  Bureau  in  denying  appellant's  right  U 
increase  of  his  rate  of  pension  was  correct  and  in  accordance  witl 
the  law  and  the  evidence.  It  appears  that  he  was  given  the  benefi 
of  all  the  doubts  in  his  case  when  it  was  first  allowed  and  that  th< 
progress  of  his  disease  would  seem  to  indicate  that  there  is  room  foi 
serious  doubt  as  to  whether  he  really  contracted  any  disease  of  tin 
eyes  during  his  military  service. 

The  action  of  the  Bureau  is  affirmed. 
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LINE  OF  r>ITTY~EVrDENCE--INCBEASE--ACCiPENTAXi  WOUND. 

PlNCKNEY  HOPPEK. 

The  certificate  of  medical  examination  made  under  the  claim  for  increase  does  not 
show  that  the  disabilities  from  pensioned  causes  have  increased.  The  evidence 
on  file  in  the  case  shows  that  the  newly  alleged  disability — gunshot  wound  of 
right  ankle — was  not  incurred  in  line  of  duty,  having  been  caused  by  the  acci- 
dental discharge  of  a  pistol  carried  by  claimant  at  his  own  risk. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions, 

January  5,  1901, 

This  appellant,  Pinckney  Hopper,  late  of  Company  I,  One  hundred 
and  nineteenth  Illinois  Volunteer  Infantry,  is  pensioned  by  certificate 
No.  270707,  at  $14  per  month,  for  right  inguinal  hernia  and  rheuma- 
tism. He  applied  for  a  pension  for  hernia  on  October  30,  1879,  and 
on  February  19, 1887,  he  filed  a  claim  on  account  of  disability  due  to 
an  accidental  gunshot  wound  of  the  right  ankle.  On  February  9, 
1891,  he  filed  a  declaration  for  additional  pension  on  account  of  rheu- 
matism. The  claim  for  hernia  was  allowed  in  1884,  to  date  from  dis- 
charge; the  claim  for  gunshot  wound  of  right  ankle  was  rejected  on 
July  18,  1890,  for  the  reason  that  it  was  not  incurred  in  the  line  of 
duty,  and  the  claim  for  rheumatism  was  allowed  on  April  12,  1894,  at 
which  time  he  was  allowed  a  rate  of  $4  per  month  for  that  disability, 
while  the  rate  for  the  hernia  was  increased  to  $10  per  month  from 
December  4,  1891,  under  the  provisions  of  ruling  No.  245. 

On  March  3,  1897,  he  applied  for  increase  of  pension  and  stated  that 
he  was  also  disabled  by  impaired  vision  and  by  a  partial  rupture  on 
the  left  side  as  a  result  of  the  hernia  on  the  opposite  side.  It  does 
not  appear  from  this  application  that  he  definitely  claimed  any  increase 
from  rheumatism. 

This  claim  for  increase  was  rejected  on  December  18,  1898,  on  the 
ground  that  there  was  no  increase  of  disability  from  the  right  inguinal 
hernia  (complete)  and  the  rheumatism  for  which  he  was  pensioned. 
The  board  of  surgeons  failed  to  find  any  disease  of  eye  or  a  hernia  on 
the  left  side,  and  they  were  rejected  for  the  reason  that  no  disability 
had  been  shown  from  those  causes. 

On  September  15,  1899,  the  attorney  in  the  claim  filed  an  appeal 
from  the  rejection  of  the  claim  for  increase  of  pension  for  accepted 
disabilities,  and  on  June  11, 1900,  he  filed  an  appeal  from  the  rejection 
of  the  claim  for  the  accidental  gunshot  wound  of  the  right  ankle. 

The  certificate  of  medical  examination  which  was  made  on  June  7, 
1897,  showed  that  the  pensioner  was  5  feet  10i  inches  in  height, 
weighed  165  pounds,  and  was  58  years  of  age,  with  normal  pulse  rate, 
temperature,  and  respiration.  The  board  stated  that  there  was  an 
incomplete  inguinal  hernia  on  the  right  side  which  passed  t\iTou£Y\\taa 
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internal  ring  only,  and  could  be  easily  reduced  and  was  retained  by  a 
truss.  The  board  also  stated  that  the  joints  on  the  left  side  of  the 
body  were  enlarged  and  tender  with  general  thickening  of  surrounding 
membranes  and  ligaments,  and  that  the  motion  and  power  of  joints 
were  impaired  one-third,  and  the  heart  was  normal. 

This  description  of  appellant's  condition  shows  that  the  disability 
from  the  hernia  has  decreased,  for  he  is  pensioned  for  a  complete  her- 
nia, the  rate  of  which  is  $10  per  month,  while  the  certificate  shows 
that  the  hernia  is  now  incomplete,  the  rate  for  which  disability  is  fixed 
at  $6  per  month  b}r  the  schedule.  A  comparison  of  the  description  of 
the  effects  of  rheumatism  with  that  given  in  the  next  prior  certificate 
shows  practically  the  same  condition.  The  board  states  that  there 
was  a  swelling  of  the  joints  of  the  left  side  of  the  body,  but  gives  no 
comparative  measurement  to  show  its  degree;  moreover,  a  swelling  of 
all  the  joints  of  one  side  of  the  body  from  rheumatism  could  not  exist 
without  a  very  considerable  increase  of  the  temperature  of  the  body, 
which  is  reported  to  be  normal  (98.5°). 

In  view  of  these  considerations  it  is  believed  that  if  there  is  any 
increase  of  disability  from  the  rheumatism  it  is  fully  covered  by  the 
excess  of  rate  which  the  appellant  is  receiving  for  the  hernia. 

The  action  of  the  Bureau  in  rejecting  the  claim  for  increase  is  there- 
fore affirmed. 

In  regard  to  the  wound  of  the  right  leg,  the  records  of  the  War 
Department  show  that  he  was  wounded  by  the  accidental  discharge  of 
a  revolver  in  Missouri  in  October,  1864,  and  that  he  was  treated  in  a 
general  hospital  in  Quincy,  111.,  for  an  accidental  gunshot  wound  of 
the  lower  third  of  the  right  leg,  apparently,  until  he  was  mustered  out 
on  June  22,  1865. 

It  appears  from  appellant's  statement  and  from  those  of  his  comrades 
that  while  he  was  engaged  in  cleaning  a  revolver,  which  was  his  own 
private  property,  it  was  accidently  discharged,  and  that  the  ball  entered 
the  right  leg  near  the  ankle.  It  is  not  shown  by  any  of  the  testimony 
filed  how  the  revolver  was  accidently  discharged,  nor  that  it  was  not 
due  to  appellant's  carelessness  in  handling  it. 

It  is  not  claimed  that  the  revolver  was  issued  to  appellant  by  any 
officer  of  the  Army,  nor  is  it  alleged  that  he  was  carrying  it  in  com- 
pliance with  the  order  of  any  of  his  officers. 

The  question  involved  in  this  case  has  been  repeatedly  considered 
by  this  Department,  and  it  has  been  decided  many  times  that  a  wound 
incurred  under  the  circumstances  detailed  was  not  received  in  the  line 
of  duty. 

In  the  case  of  Alexander  H.  Davis  (1  P.  D.,  O.  S.,  ±86),  Secretary 
Delano  held  that — 

The  yoldier — an  infantry  man — having  been  injured,  as  alleged,  by  the  accidental 
discharge  of  a  pistol  in  his  pocket,  is  not  ]>ensionable  on  account  of  such  injury,  tfiQ 
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Adjutant-General  holding  that  infantry  soldiers  are  not  armed  with  pistols,  and  such 
injuries  are  not  entitled  to  consideration. 

In  the  case  of  Daniel  Compton  (4  P.  D.,  O.  S.,  144),  Secretary 
Sehurz  held  that — 

Infantry  soldier  is  not  in  line  of  duty  when  wounded  by  the  accidental  discharge 
of  bis  own  pistol,  as  the  pistol  is  not  a  part  of  the  arms  of  an  infantryman. 

In  the  case  of  Robert  M.  Dick  (3  P.  D.,  333),  Assistant  Secretary 
Bussey  held  that — 

It  is  presumed  that  the  Government  supplies  its  troops  with  all  weapons  needed 
for  offense  and  defense  against  the  enemy,  and  if  they  choose  to  carry  other  weapons 
they  do  so  without  authority,  very  often  in  contravention  of  authority,  and  always 
at  their  own  risk,  and  injuries  thereby  are  outside  of  the  line  of  duty,  and  not  pen- 
sionable. 

The  same  principle  was  enunciated  in  the  cases  of  Arthur  Boyd 
(1  P.  D.,  105);  William  H.  Pike  (1  P.  D.,  253);  Alfred  P.  Remiek 
(3  P.  D.,  131);  Samuel  Emmett  (3  P.  D.,  281),  and  Elias  W.  Reidy  (7 
P.  D.,  132). 

It  appears,  therefore,  that  the  action  of  the  Bureau  in  rejecting  appel- 
lant's claim  for  the  accidental  gunshot  wound  of  right  leg  on  the 
ground  that  it  had  not  been  incurred  in  the  line  of  duty  was  correct, 
and  it  is  accordingly  affirmed. 

DESERTION- VOIDABLE  ENLISTMENT—MINORS. 

Stephen  F.  Monthony. 

In  1S61  the  enlistment  of  a  minor  under  the  age  of  IS  years  was  voidable,  and  a 
repudiation  of  such  enlistment  on  the  part  of  the  minor  by  the  act  of  desertion 
wonld  constitute  no  bar  to  pension  on  account  of  a  disability  incurred  during  the 
period  of  a  second  enlistment. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions, 

January  5,  1901. 

Stephen  F.  Monthony  enlisted  in  Company  K,  Second  New  York 
Veteran  Volunteer  Cavalry,  on  October  18,  1863,  from  which  organ- 
ization he  was  discharged  on  November  8, 1865.  From  the  date  of  his 
discharge  he  was  pensioned  under  the  provisions  of  the  general  law 
by  reason  of  a  disability  resulting  from  a  gunshot  wound  of  the  left 
shoulder  incurred  on  April  23,  1864.     (Certificate  No.  103153.) 

On  January  6,  1898,  he  was  notified  that  a  report  from  the  records 
of  the  War  Department  disclosed  the  fact  that  he  had  enlisted  on 
November  24,  1861,  in  Company  I,  Ninety-third  New  York  Infantry, 
from  which  organization  he  had  deserted  on  September  1, 1863,  which 
charge  of  desertion  had  not  been  removed.  In  accordance  with  the 
provisions  of  the  act  of  December  21,  1893,  he  was  given  thirty  days 
in  which  to  file  evidence  and  show  cause  why  he  should  not  be  dropped 
from  the  rolls.     On  February  19,  1898,  no  evidence  in  rebuttal  of  tha 
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said  records  having  been  filed,  his  name  was  dropped  from  the  rolls  on 
the  ground  of  desertion  from  a  prior  enlistment. 

On  February  3,  1899,  the  soldier  filed  an  application  for  restoration 
to  the  pension  roll,  based  upon  the  allegation  that  he  was  only  16  years 
of  age  at  the  time  of  his  first  enlistment,  and  that  there  was  no  law 
then  in  existence  which  authorized  the  enlistment  of  a  person  under 
the  age  of  18  years  with  or  without  the  consent  of  his  parents  or 
guardian,  by  virtue  of  which  his  said  first  enlistment  was  null  and  void 
under  the  law.  The  application  for  restoration  rested  upon  the  prin- 
ciple announced  in  the  case  of  Jasper  M.  Stine  (9  P.  D. ,  488). 

The  claim  was  denied  on  November  7,  1899,  on  the  ground  that 
the  claimant  was  not  shown  to  be  under  the  age  of  16  years  at  the  time 
of  his  first  enlistment,  and  for  that  reason  the  principle  announced  in 
the  above-mentioned  case  did  not  apply.  Subsequent  to  this  action 
the  claimant,  as  a  basis  for  reopening  his  claim  for  restoration,  on 
March  20,  1900,  filed  the  affidavit  of  his  mother,  Margaret  Monthony, 
who  testified  that  he  was  born  on  April  9,  1846,  which,  if  true,  would 
show  that  he  was  under  the  age  of  16  years  at  the  time  of  said  first 
enlistment.  This  evidence  upon  consideration  was  held,  on  May  28, 
1900,  to  be  insufficient  to  authorize  any  change  of  action. 

The  case  is  now  before  the  Department  on  appeal  taken  on  October 
5,  1900,  resting  upon  the  contention  that  the  claimant's  statement  at 
the  time  of  his  enlistment,  to  the  effect  that  he  was  then  16  years  of 
age,  is  overcome  by  the  testimony  of  his  mother. 

The  contention  in  the  appeal,  in  so  far  as  it  involves  an  inquiry  as 
to  whether  the  claimant  was  16  years  of  age  at  the  time  of  his  first 
enlistment  in  1861,  is  immaterial  for  the  reason  that  18  years  was  the 
minimum  age  for  enlistment  prior  to  July  4,  1864,  at  which  time  it 
was  determined  by  Congressional  enactments  that  no  minor  under 
the  age  of  16  years  shall  be  enlisted  or  mustered  into  the  military 
service  with  or  without  the  consent  of  his  parent  or  guardian.  This 
law  is  now  embodied  in  section  1116,  Revised  Statutes. 

Section  11  of  the  act  of  March  16,  1802,  entitled  "An  act  fixing  the 
military  peace  establishment  of  the  United  States"  (2  Stat.  L.,  132), 
fixes  the  minimum  and  maximum  ages  for  enlistment  at  18  and  35 
years,  respectively. 

Winthrop  on  Military  Law,  page  766,  enumerates  the  various  acts 
of  Congress,  including  that  of  April  30,  1790,  and  the  act  of  July  4, 
1864,  concerning  which  he  says  that — 

In  all  these  statutes  except  the  last  the  minimum  age  for  enlistment  is  fixed  at 
18  years?;  in  the  last,  enlistments  (with  consent)  ot  persons  as  young  as  16  are  legal- 
ized. The  latter  age  was  also  established  as  the  minimum  early  in  the  war  of  the 
Revolution,  by  resolution  of  Congress  of  January  17,  1776. 

The  above-mentioned  authority  also  says: 

The  commissioners  for  the  revision  of  the  statutes  decided  that  the  provision  of 
the  act  of  1802  fixing  the  maximum  at  35  yeata  v?aa  «W\\  \MMW£e&tad\  and  upon 
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this  provision  and  that  of  the  act  of  July  4,  1864,  as  establishing  a  minimum,  they 
stated  it  as  the  existing  law  that  recruits,  at  enlisting,  must  be  between  the  ages  of 
16  and  35  years;  and  it  was  so  enacted  in  section  1116  of  the  Revised  Statutes. 

In  the  Stine  case  it  was  material  to  inquire  only  whether  he  was 
under  the  age  of  18  years  at  the  time  of  his  first  enlistment  in  1861. 

The  authorities  therein  cited,  in  which  it  was  held  that  an  enlist- 
ment of  a  minor  under  the  age  of  16  years  is  voidable  at  the  election 
of  the  minor  himself  had  reference  to  acts  of  desertion  subsequent  to 
July  4,  1864.  In  1861,  when  the  claimant  in  the  case  at  bar,  as  well 
as  Stine,  deserted,  both  of  them  being  under  the  age  of  18  years,  their 
status  in  respect  to  the  minimum  age  of  enlistment  was  the  same  as 
that  of  a  minor  under  the  age  of  16  years  after  July  4,  1864.  Prior 
to  the  passage  of  the  last-mentioned  act,  therefore,  the  principle 
announced  in  the  Stine  case  was  applicable  to  the  case  at  bar. 

The  claimant,  it  appears,  was  pensioned  on  account  of  a  wound 
received  in  April,  1864,  during  the  period  of  his  second  enlistment. 

In  the  case  of  John  Norton  (9  P.  D. ,  382)  it  is  held  thatr- 

If  the  disability  was  incurred  in  the  service  under  a  subsequent  enlistment,  while 
the  claimant  was  a  deserter  from  a  prior  enlistment  which  had  not  terminated  prior 
to  such  reenlistment,  the  claim  should  be  rejected,  on  the  ground  that  the  disability 
was  not  incurred  in  the  line  of  duty,  but  while  claimant  was  absent  from  his  proper 
command  in  violation  of  his  former  contract  of  enlistment. 

In  the  case  of  Jasper  M.  Stine  it  is  held  as  follows: 

The  appellant  having  made  a  void  or  at  most  a  voidable  contract  of  enlistment  in 
1861  to  serve  three  years,  and  having  by  desertion  shown  his  intention  to  repudiate 
it,  was  no  longer  bound  to  serve  by  virtue  of  that  contract.  Hence  his  reenlistment 
in  1863  was  not  in  violation  of  his  former  contract,  and  he  was  not,  during  his  service 
under  such  reenlistment,  absent  from  his  proper  command  and  out  of  the  line  of  duty. 

This  case  is  controlled  by  the  last-mentioned  ruling,  in  view  of  which 
the  action  in  denying  the  claim  for  restoration  was  erroneous,  and  is 
hereby  reversed,  with  directions  that  the  same  be  readjudicated  in 
accordance  with  this  opinion. 


ISTOPPEL-MAKRIAGE-EVIDENCE. 

Claba  M.  Bennett,  alleged  widow  of  William  M.  Covekt. 

Claimant  herein  swore,  in  1864,  that  soldier  was  married  to  one  Sarah  Hutchinson, 
and  that  she  was  present  at  the  ceremony.  By  reason  of  such  statements,  the 
Government  granted  pension  to  said  Sarah  and  paid  it  to  her  during  her  life- 
time, and  thereafter  to  her  children  during  their  pensionable  minority. 

Held,  Claimant  is  estopped  from  now  setting  up  the  fact  that  she,  and  not  Sarah, 
was  the  wife. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissio?ic*r  of  Pensions, 

January  5,  1901. 

Clara  M.  Bennett,  an  alleged  former  widow  of  W\A\\am  M.  Con^-y^ 
hte  a  private  in  Company  i,  Eleventh  Indiana  Volunteer  Ca\a\x\  ,ft&& 
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her  application  under  the  general  law  on  September  26,  1898,  claim 
being  rejected  on  September  22, 1900,  on  the  ground  that  claimant  was 
never  the  widow  of  the  soldier  in  question.  An  appeal  filed  on  Octo- 
ber 19,  1900,  alleged  error  in  law  and  fact. 

Before  discussing  this  particular  claim  it  will  be  necessary  to  note 
certain  facts  which  are  divulged  by  the  papers  herein. 

It  appears  that  on  February  1,  1867,  due  proof  of  the  marriage  of 
the  above-named  soldier  with  one  Sarah  Hutchinson  having  been 
made,  a  certificate  was  issued  to  said  Sarah  as  the  widow  of  said  sol- 
dier in  behalf  of  herself  and  two  children.  Pension  under  this  cer- 
tificate was  paid  until  the  death  of  Sarah,  and  was  then  paid,  under 
another  certificate,  to  the  guardian  of  the  said  children  until  they 
arrived  at  pensionable  majority. 

Among  the  papers  in  the  claim  of  said  Sarah  are  found  two  note- 
worthy affidavits.  One  of  said  affidavits,  signed  by  said  Sarah,  recites 
the  facts  and  date  of  her  marriage  with  the  soldier  and  the  birth  of 
her  two  children.  This  document  also  contains  the  sworn  corrobora- 
tion of  witnesses  as  to  the  truth  of  such  statements  and  the  personal 
knowledge  of  said  witnesses  that  said  statements  were  true.  The 
claimant  herein,  Clara,  is  one  of  these  subscribing  witnesses.  The  sec- 
ond affidavit  of  importance  is  subscribed  and  sworn  to  by  the  said 
Clara,  and  contains  the  following,  viz: 

That  she  has  been  for  twenty  years  well  acquainted  with  Sarah  Covert,  his  widow; 
that  she  was  present  and  saw  said  parties  married  at  Avon,  Livingston  County,  N.  Y., 
and  that  she  believes  there  is  no  record,  either  public  or  private,  of  their  marriage, 
and  that  the  clergyman  who  married  them  is  dead;  that  they  were  married  on  the 
25th  day  of  June,  1853,  by  Rev. Campbell. 

The  foregoing  is  all  that  is  necessary  to  be  referred  to  in  the  orig- 
inal claim. 

The  claimant  herein,  in  the  affidavits  in  the  claim  which  she  has 
been  prosecuting,  swears  that  she,  claimant,  was  married  to  the  soldier 

"  in  the  spring  on  the day  of  1854,  A.  D.,  by  Rev. , 

a  Presbyterian  minister  at  East  Avon,  Livingston  County,  N.  Y." 

A  special  examination  was  held,  and  claimant  admitted  her  signature 
as  genuine  on  one  of  the  affidavits  referred  to  in  the  claim  of  Sarah, 
but  denied  her  signature  on  the  other  one.  It  may  be  remarked,  in 
passing,  that  if  one  of  these  signatures  is  genuine,  the  other  is,  or 
else  it  is  a  remarkable  piece  of  forgery.  Claimant,  during  her  exami- 
nation, admitted  that  the  community  supposed,  and  she  allowed  people 
to  suppose  and  believe  Sarah,  who  was  claimant's  sister,  to  be  the  wife 
of  the  soldier,  but  that,  in  fact,  she  was  not;  she,  claimant,  being  the 
real  and  lawful  wife. 

The  attorney  who  prosecuted  the  claim  of  Sarah  was  found,  and  he 

swore  that  these  two  sisters,  Sarah  and  Clara,  were  living  together  in 

the  same  town,  Lafayette,  Ind.,  when  he  filed  the  claim  for  Sarah  in 

1864,     That  the  .said  Clara  signed  both  ths  vtf^vmtem^Trtioived  herein, 
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and  that  she,  Clara,  was  the  "  moving  spirit"  in  working  up  the  claim. 
That  she  never  pretended  in  any  manner  that  she  had  any  conjugal 
rights  under  the  soldier,  and  that  she  uniformly  held  out  her  sister 
Sarah  to  be  the  widow  of  the  soldier. 

It  is  not  necessary  to  discuss  the  further  evidence  in  this  case,  which 
partakes  of  the  marvelous  and  improbable,  but  to  call  attention  to  the 
law  upon  such  a  condition  of  affairs. 

This  claimant  in  1864  twice  swore  to  the  fact  that  Sarah  was  the 
widow  of  the  soldier,  and  was  his  lawful  wife  during  his  lifetime.  She 
further  swore  that  she  was  present  and  saw  the  soldier  and  Sarah 
married. 

This  is  clearly  a  case  where  the  doctrine  of  estoppel  in  pais  applies. 
Mr.  Greenleaf,  in  discussing  this  doctrine  in  1  Greenl.  on  Evi.,  sec. 
207,  says: 

Admissions,  whether  of  law  or  fact,  which  have  been  acted  on  by  others,  are  con- 
clusive against  the  party  making  them,  in  all  cases,  between  him  and  the  person* 
whose  conduct  he  has  influenced. 

And  in  section  208,  the  same  author  says: 

It  makes  no  difference  in  the  operation  of  this  rule  whether  the  thing  admitted 
was  true  or  false;  it  being  the  fact  that  it  has  been  acted  on  that  renders  it  con- 
clusive. 

In  the  present  case  this  claimant  not  only  admitted  the  marriage  of 
Sarah  and  the  soldier,  but  she  swore  to  it  as  an  actual  fact,  stating 
that  she  was  an  eyewitness  to  the  ceremony.  If  her  simple  admission 
would  estop  her,  a  fortiori  her  unqualified  sworn  statement  that  she 
was  an  eyewitness  to  the  ceremony. 

It  matters  not  now  as  to  whether  claimant  committed  perjury  in 
1864.  She  then  swore  to  certain  facts  which  caused  the  Government 
to  acknowledge  Sarah  as  the  wife  of  soldier,  and  Sarah's  .children  as 
his  children.  She  will  be  held  to  the  legal  effects  of  her  statements, 
and  is  therefore  now  estopped  from  setting  up  the  fact  that  she,  and 
not  Sarah,  was  the  wife. 


EVIDENCB-PRESUMPTION  OF  DEATH— ACT?  MARCH  13,  1896. 

Mary  E.  Burke  (alleged  widow). 

The  soldier  abandoned  his  family  in  1882  in  the  city  of  Philadelphia,  Pa.,  without  any 
warning  or  previous  intimation  of  his  purpose,  and  remained  in  said  city  for  two 
years  thereafter  without  communicating  with  his  wife,  his  mother,  or  other  rela- 
tives. Held,  That  his  absence  from  fils  home  and  family  is  not  unexplained, 
and  that  there  is  no  reason  for  presuming  his  death. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Commissioner'  of  Pensions, 

January  18, 1901. 

On  June  30,  1898,  Mary  E.  Burke,  as  the  widow  of  3o\m^.^ta&fe* 
formerly  of  Company  A,  Nineteenth  Pennsylvania  CavaYty,  $\fe&  *      \ 
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declaration  for  pension  under  the  provisions  of  the  act  of  June  27, 
1890.  The  declaration  alleges  that  the  soldier  disappeared  from  their 
home  in  the  city  of  Philadelphia  about  sixteen  years  before  the  claim 
was  instituted,  and  that  about  two  years  thereafter  she  heard  that  he 
was  still  in  the  city;  that  for  the  last  fourteen  years  nothing  has  been 
heard  from  him,  nor  has  any  intelligence  of  his  existence  been  received. 

Her  claim  was  adjudicated  on  January  11,  1899,  and  rejected  on  the 
ground  that  the  evidence  on  file  is  insufficient  to  establish  the  death  of 
the  soldier  or  to  authorize  the  presumption  of  death  in  legal  contem- 
plation. 

Assigning  said  action  as  error,  appeal  was  taken  on  February  21, 
1899,  resting  upon  the  contention  therein  set  forth,  as  follows: 

The  claimant  appeals  for  a  reconsideration  of  her  claim  under  the  act  of  March  13, 
1896,  that  she  has  complied  with  all  the  conditions  of  said  act  of  Congress  and  she 
has  established  a  prima  facie  case  beyond  a  doubt;  she  has  not  only  sworn  that  her 
husband  has  been  absent  since  October  20,  1882,  but  his  present  whereabouts  are 
unknown  to  her  or  to  any  of  her  or  his  relatives  and  friends;  that  her  husband's 
mother  is  still  living  and  resides  with  the  claimant;  furthermore,  he  has  two  brothers 
and  a  sister  living,  and  they  have  no  knowledge  of  his  whereabouts;  none  of  them 
have  ever  heard  from  him  since  he  left  the  claimant  in  October,  1882;  that  he  has 
been  suffering  from  affection  or  an  injury  to  his  head,  and  it  is  the  belief  among  all 
his  friends  that  he  has  either  become  mentally  deranged  and  died  unknown  or  that 
he  has  died  years  ago  from  the  injury  to  his  head.  There  is  no  person  who  is  under 
the  impression  that  he  is  still  alive. 

The  claimant  has  furnished  the  affidavits  of  four  reputable  witnesses,  and  among 
the  four  was  the  testimony  of  her  husband's  mother. 

She  therefore  respectfully  asks  that  the  Secretary  of  the  Interior  Department  will 
call  for  all  the  papers  in  her  claim  and  will  give  the  same  careful  consideration, 
because  she  candidly  believes  that  she  has  established  a  prima  facie  case  under  the 
act  of  March  13,  1896,  and  that  she  is  justly  and  lawfully  entitled  to  a  widow's  pen- 
sion under  the  act  aforesaid  and  upon  the  evidence  that  she  has  already  filed  in  the 
claim. 

The  evidence  in  the  case  is  to  the  effect  that  the  soldier,  without  any 
warning  or  previous  intimation  of  his  purpose,  left  his  home  on  or 
about  October  20, 1882,  and  that  about  two  years  thereafter  the  claim- 
ant heard  that  he  was  still  in  the  city  of  Philadelphia.  Since  that 
time  it  appears  that  neither  the  claimant  nor  his  mother  nor  sister 
have  received  any  intelligence  of  his  existence.  The  claimant  testi- 
fies— and  in  that  respect  she  is  corroborated  by  other  witnesses — that 
the  soldier  was  a  confirmed  drunkard  and  was  cruel  in  his  treatment 
toward  her;  that  he  was  idle  and  shiftless  and  did  not  make  anything 
like  ample  provision  for  the  needs  of  his  family,  and  that  he  spent 
much  of  his  time  in  the  society  of  disreputable  women.  Claimant 
says  that  she  heard  a  rumor  to  the  effect  that  he  ran  away  with  a 
worthless  woman.  The  mother  of  the  soldier  testifies  that  when  he 
was  a  small  boy  he  was  kicked  on  the  head  by  a  horse  and  that  his 
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skull  was  fractured  by  the  blow.  The  witness  also  states  that  the  sol- 
dier incurred  a  sunstroke  during  the  period  of  his  military  service, 
and  was  afterwards  liable  to  be  irritated  by  a  merely  trivial  matter. 
The  claimant  and  two  of  her  witnesses  express  the  belief  that  the  sol- 
dier, by  reason  of  the  injury  to  his  head  and  his  vicious  and  immoral 
habits,  was  demented  or  partially  insane.  This  belief,  they  say,  is 
based  upon  the  fact  that  his  actions  were  queer  and  that  his  conversa- 
tion was  at  times  irrational. 

Some  of  the  witnesses,  including  the  mother  of  the  soldier,  say  that 
he  was  very  fond  of  her  and  of  his  children,  and  that  his  failure  to 
return  and  visit  them  can  not  be  reasonably  accounted  for  in  any  other 
way  than  by  the  supposition  that  he  is  dead.  This  contention,  how- 
ever, loses  much  of  its  force  in  the  light  of  the  fact  disclosed  by  the 
evidence  that  he  remained  in  the  city  of  Philadelphia  at  least  two  years 
after  the  abandonment  of  his  family,  during  which  time  he  paid  no 
attention  to  his  mother  or  his  children. 

The  claimant  invokes  the  benefit  of  the  rule  of  evidence  contained 
in  the  act  of  March  13,  1896,  wherein  it  is  provided  that  the  "con- 
tinued and  unexplained  absence"  of  an  "enlisted  man  or  officer"  for  a 
period  of  seven  years  may,  under  conditions  therein  mentioned,  con- 
stitute sufficient  proof  of  death.  The  evidence,  however,  very  clearly 
indicates  that  the  soldier  voluntarily  abandoned  his  family,  which  fact 
must  be  accepted  as  an  explanation  of  his  absence;  consequently  the 
rule  laid  down  in  the  act  of  March  13,  1896,  has  no  application  in  this 
case.  The  above-mentioned  act  enumerates  certain  facts  and  condi- 
tions under  which  seven  years  continued  and  unexplained  absence 
shall  constitute  sufficient  proof  of  death.  It  does  not  follow,  however, 
that  facts  and  circumstances  of  sufficient  strength  to  authorize  the 
inference  of  death  in  cases  of  explained  or  unexplained  absence  may 
not  be  shown.  Under  the  common  law  the  continued  and  unexplained 
absence  of  a  person  for  a  period  of  seven  years  may,  under  certain 
conditions  and  limitations  not  now  necessary  to  be  enumerated,  give 
rise  to  the  legal  presumption  of  death.  Under  the  act  of  March  13, 
1896,  the  same  facts  when  established  are  accepted  as  sufficient  proof 
of  death.  But  presumptions  of  fact  may  arise  without  regard  to  the 
limitation  in  respect  to  time  fixed  by  said  act  in  conformity  with  the 
rule  observed  at  common  law. 

In  First  Greenleaf  on  Evidence,  section  44,  the  author,  in  speaking 
of  presumptions  of  fact,  says: 

They  are,  in  truth,  but  mere  arguments,  of  which  the  major  premise  is  not  a  rule 
of  law;  they  belong  equally  to  any  and  every  subject  matter,  and  are  to  be  judged 
by  the  common  and  received  tests  of  the  truth  of  propositions  and  the  validity  of 
arguments.  They  depend  upon  their  own  natural  force  and  efficacy  in  generating 
belief  or  conviction  in  the  mind,  as  derived  from  those  connections,  which  are  shown 
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by  experience,  irrespective  of  any  legal  relations.  They  differ  from  presumptions 
of  law  in  this  essential  respect,  that  while  those  are  reduced  to  fixed  rules  and  con- 
stitute a  branch  of  the  particular  system  of  jurisprudence  to  which  they  belong, 
these  merely  natural  presumptions  are  derived  wholly  and  directly  from  the  dream- 
stances  of  the  particular  case,  by  means  of  the  common  experience  of  mankind, 
without  the  aid  or  control  of  anv  rules  of  law  whatever. 

A  legal  presumption  derives  its  force  from  the  law;  a  presumption 
of  fact  is  a  logical  deduction. 

The  real  issue  in  this  case  involves  an  inquiry  as  to  whether  the 
proven  facts  in  this  case  are  sufficient  to  create  the  inference  in  the 
mind  of  a  reasonable  man  that  the  soldier  is  dead.  There  is  no  evi- 
dence in  the  case  tending  to  show  the  condition  of  his  health  or  the 
state  of  his  constitution  at  the  time  of  his  abandonment,  nor  is  there 
anything  to  show  that  he  was  surrounded  by  circumstances  that  were 
menacing  to  his  life  or  health  when  last  heard  from.  A  report  from 
the  registration  department  of  the  health  office  of  the  city  of  Phila- 
delphia shows  that  he  was  21  years  of  age  at  the  time  of  his  marriage 
in  1867.  He  was,  therefore,  less  than  40  years  of  age  at  the  time  he 
left  his  family. 

After  a  careful  consideration  of  the  case,  I  am  unable  to  reach  the 
conclusion  that  the  proven  facts  do,  with  moral  and  reasonable  cer- 
tainty, authorize  the  inference  that  the  soldier  is  dead. 

Action  affirmed. 


fraud  a:nt>  mistakjc— reimbursement- evidence. 
Sarah  M.  Decker  (widow). 

The  evidence  obtained  by  a  special  investigation  having  clearly  shown  that  the 
diseases  of  which  the  Boldier  died  existed  prior  to  his  enlistment  and  that  the 
claimant  was  in  a  position  to  know  of  their  existence,  it  is  held  that  her  claim 
for  pension,  on  the  ground  that  said  diseases  originated  in  the  service,  was 
fraudulent,  and  that  the  pension  under  the  act  of  June  27,  1890,  was  properly 
withheld  for  the  purpose  of  recovering  the  amount  paid  upon  said  claim. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commmtumer  of  Pensions, 

January  31,  1901. 

Sarah  M.  Decker,  widow  of  Richard  B.  Decker,  formerly  a  soldier 
in  the  Fourth  Independent  Battery  of  New  Jersey  Light  Artillery, 
was,  in  July,  1876,  granted  a  pension  of  $8  per  month,  commencing 
January  4, 1875,  and  $2  per  month  additional  from  said  date  to  May  1, 
1875,  for  one  child  under  16  years  of  age.  Her  name  was  subse- 
quently dropped  from  the  pension  roll  upon  evidence  obtained  by 
special  examination  showing  that  her  husband's  fatal  disease  originated 
prior  to  his  enlistment.     She  was  paid  pension  to  September  4,  1879. 
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In  1891  she  was  granted  a  pension  under  the  act  of  June  27,  1890,  to 
commence  from  July  12,  1890.  In  1894  a  reissue  was  made  under 
which  the  pension  agent  was  directed  to  withhold  payment  of  the  pen- 
sion until  a  sufficient  amount  had  accumulated  to  reimburse  the  Gov- 
ernment for  the  pension  erroneously  paid  under  the  old  law  from  Jan- 
uary 4,  1875,  to  September  4, 1879.  From  that  action  the  pensioner's 
attorneys  appealed  on  October  14, 1898,  inviting  attention  to  a  decision 
said  to  have  been  "  recently  rendered"  to  the  effect  that  "unless  fraud 
on  the  part  of  the  claimant  is  established  it  was  an  error  to  withhold 
pension  under  the  old  law  to  reimburse  the  Government  for  erroneous 
payments  made  under  another  law." 

By  implication  it  is  contended  that  fraud  on  the  part  of  the  claimant 
has  not  been  established  in  this  case,  and  that  is  the  only  issue  before 
the  Department. 

The  soldier  was  in  the  military  service  from  December  29,  1863,  to 
April  7, 1864.  The  records  of  the  War  Department  show  that  he  was 
admitted  to  Emory  General  Hospital,  Washington,  D.  C,  February  11, 
1864,  with  pleurisy,  and  was  discharged  from  service  on  April  7,  upon 
a  surgeon's  certificate  of  disability  stating  that  he  was  incapable  of 
performing  the  duties  of  a  soldier  because  of  phthisis  pulmonalis,  which 
existed  previous  to  entering  the  service. 

The  soldier  filed  a  claim  for  invalid  pension  on  August  13,  1869, 
alleging  that  while  at  Camp  Instruction,  Washington,  D.  C,  about 
January  20,  1864,  he  contracted  rheumatism  and  disease  of  the  lungs, 
and  that  he  now  had  pulmonary  consumption.  He  died  on  the  3d  of 
January,  1875.  His  widow  filed  her  claim  February  23, 1875,  alleging 
that  he  contracted  the  disease  which  resulted  in  his  death  while  in  the 
service  and  line  of  duty.  Therewith  she  filed  testimony  to  show  that 
he  contracted  rheumatism  in  the  legs  and  hips  and  general  debility 
while  in  the  service,  and  on  March  6,  1875,  she  filed  medical  evidence 
showing  that  he  died  of  pleuro-pneumonia  and  rheumatic  pericarditis 
(acute).  Upon  this  evidence  and  some  testimony  as  to  prior  soundness 
filed  by  the  soldier,  in  support  of  his  claim,  the  widow's  claim  was 
allowed. 

Evidence  obtained  by  a  special  investigation  in  September,  1879, 
showed  beyond  any  reasonable  doubt  that  the  soldier  suffered  from 
both  rheumatism  and  lung  disease  prior  to  his  enlistment.  The  appel- 
lant was  married  to  him  in  December,  1842. 

In  view  of  all  the  facts  it  can  hardly  be  believed  that  she  was  igno- 
rant of  the  existence  of  the  aforesaid  diseases  before  enlistment 
(although  she  still  denies  that  they  then  existed),  or  that  she  filed  her 
claim  for  pension  in  1875  in  good  faith,  honestly  believing  that  the 
diseases  which  caused  his  death  were  contracted  while  in  the  service. 

Actual  or  positive  fraud  has  been  held  to  include  "the  misrepre- 
sentation by  word  or  deed  of  material  facts,  by  w\iic\i  oufc  qh&tcy&y^ 
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reasonable  discretion  and  confidence  is  misled  to  his  injury,  whether 
the  misrepresentation  was  known  to  be  false,  or  only  not  known  to  be 
true,  or  even  if  made  altogether  innocently."    (1  Story,  Eq.  Jur.,c.  6.) 

It  is  not  necessary,  in  order  to  establish  fraud,  that  deceptions  or 
fraudulent  concealment  be  proved  by  the  claimant's  own  admissions. 
It  may  be  proved  by  circumstantial  or  presumptive  evidence.  If  the 
evidence  is  sufficient  to  satisfy  the  mind  and  conscience  of  the  exist- 
ence of  the  fraud  it  will  suffice,  although  it  does  not  lead  to  a  connec- 
tion of  absolute  certainty.  The  fraud  need  not  be  proved  beyond  a 
reasonable  doubt.  It  is  usually  a  question  for  the  jury,  unless  the 
facts  are  undisputed,  when  it  may  become  a  question  of  law  for  the 
court  to  determine.     (Am.  and  Eng.  Ency.  of  L.,  vol.  8,  pp.  654-656.) 

After  careful  consideration,  I  am  of  the  opinion  that  the  facts  estab- 
lished in  this  case  are  sufficient  to  justify  the  imputation  of  fraud. 
The  action  of  the  Bureau  in  withholding  payment  of  pension  under  the 
act  of  June  27,  1890,  in  order  to  recover  money  erroneously  paid 
under  former  laws,  is  therefore  affirmed. 


FEE— FEE  AGBEEMEXTS-RERATINO. 

Samuel  Bennison  (claimant). 
Milo  B.  Stevens  &  Co.  (attorneys). 

In  the  absence  of  valid  fee  agreements,  an  attorney  is  entitled  to  a  fee  of  $10  for  his 
services  for  the  successful  prosecution  of  a  claim  for  rerating. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions, 

January  31,  1901. 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  May  31, 1899,  entered 
an  appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the 
issue  of  April  13, 1899,  in  the  claim  for  pension  under  the  general  law, 
of  Samuel  H.  Bennison,  who  served  in  Company  H,  Fifty -sixth  Penn- 
sylvania Volunteer  Infantry. 

Mr.  Bennison  was  in  receipt  pension  (rank  first  lieutenant)  at  the 
rate  of  $9  per  month  under  the  general  law  on  account  of  disability 
from  hydrocele  of  left  side,  when  on  May  4,  1897,  in  his  behalf  the 
appellants  filed  a  declaration  for  increase  on  account  of  increase  of 
disability,  and  for  rerating,  in  which  it  was  alleged  that  the  claimant 
was  serving  as  captain  at  the  time  of  incurrence  of  hydrocele. 

Certificate  issued  April  13, 1899,  to  correct  the  claimant's  rank  from 
first  lieutenant  to  captain,  to  allow  pension  at  $10  per  month  from  dis- 
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charge,  to  May  25,  1898,  date  of  medical  examination,  and  $20  per 
month  thereafter  on  account  of  disability  due  to  hydrocele. 

On  said  issue  the  appellants  were  certified  a  fee  of  $10  for  their 
services  in  securing  an  allowance  of  pension  in  said  claims  for  rerating 
and  increase.  They  contend  that  they  are  entitled  to  a  fee  of  $10  for 
securing  rerating,  and  a  fee  of  $2  for  securing  straight  increase. 

In  the  report  of  the  Bureau  it  is  stated,  in  substance,  that  the  fee 
in  a  claim  for  rerating  under  the  general  law  is  such  amount  as  the 
Commissioner  may  see  fit  to  allow,  not  exceeding  $25;  that  in  this 
claim  for  rerating  a  fee  of  $8  is  fully  commensurate  with  the  services 
rendered  by  the  appellants  therein,  and  accordingly  said  amount  was 
certified  to  them,  together  with  the  sum  of  $2  for  their  services  in  the 
claim  for  increase. 

Section  4786  Revised  Statutes,  as  reenacted  and  amended  by  section 
4  of  the  act  of  July  4,  1884,  provides,  among  other  things,  that: 

In  all  cases  where  application  is  made  for  pension  *  *  *  and  no  agreement 
is  filed  with  the  Commissioner  as  herein  provided  the  fee  shall  be  ten  dollars  and  no 
more. 

The  proceedings  for  rerating  instituted  by  appellants  in  behalf  of 
the  claimant  may  properly  be  termed  an  application  for  pension,  as 
their  object  was  to  secure  for  the  claimant  an  allowance  of  pension. 
(See  case  of  Davis  v.  Davis,  10  P.  D.,  409,  text.)    In  the  absence  of 
articles  of  agreement  the  law  directs  that  the  Commissioner  of  Pensions 
certify  a  fee  of  $10  to  an  attorney  for  his  services  in  prosecuting  an 
application  for  pension.     The  amount  to  be  certified  is  specified  in  the 
act    The  question  to  be  determined  by  the  Commissioner  of  Pensions 
Ls  whether  the  proceedings  constitute  an  application  for  pension.     If 
they  do  constitute  such  an  application,  then  he  is  to  certify  the  fee 
that  the  law  directs  to  be  certified  in  the  absence  of  fee  agreements 
for  the  successful  prosecution  of  an  application  for  pension,  viz,  $10. 
There  is  no  question  for  the  Commissioner  to  determine  as  to  the 
amount  of  fee  to  be  certified  under  the  conditions  recited.     If  he  cer- 
tifies a  fee,  the  amount  is  that  specified  by  the  law. 

The  appellants  are  entitled  to  a  fee  of  $10  in  the  claim  for  rerating, 
and  a  fee  of  $2  in  the  claim  for  straight  increase — in  all,  the  sum  of 
$12.  Accordingly  the  action  of  the  Bureau  in  refusing  to  certify  a 
fee  of  $10  in  the  claim  for  rerating  is  reversed.  The  decision  of  the 
Department  *n  the  case  of  George  Aab,  deceased  (9  P.  D.,  377),  in  so 
far  as  it  conflicts  with  the  rule  here  laid  down,  is  overruled. 
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marriage— evtoencb-presumption. 

Elizabeth  Henderson  (alleged  widow). 

The  evidence  shows  that  the  soldier  had,  at  the  time  of  his  formal  marriage  to  this 

claimant  in  1874,  a  living  and  undivorced  former  wife,  who  died  in  1892,  having 

been  insane  since  1860. 
Held:  Said  marriage  in  1874  was  invalid  and  void,  and  a  valid  marriage  subsequent 

to  the  death  of  his  lawful  wife  in  1892,  his  own  death  occurring  in  1896,  is  not 

presumable  from  the  circumstances  shown. 

Assistant  Secretary  F.  L.  Campbell  to  tlte  Commiwrioner  of  Peimon&i 

January  10,  1901. 

This  appellant,  Elizabeth  Henderson,  on  November  30,  1896,  and 
February  26, 1897,  filed  claims,  No.  644620,  for  pension,  under,  respec- 
tively, the  act  of  June  27, 1890,  and  the  Revised  Statutes,  as  the  widow 
of  Hamilton  Henderson,  who  was  a  member,  from  March  13,  1864,  to 
July  12,  1865,  of  Company  A,  Fourteenth  Illinois  Cavalry,  and  died 
November  11,  1896. 

Both  claims  were  rejected  in  September,  1898,  on  the  ground  that 
the  claimant  is  not  the  lawful  widow  of  the  soldier,  because  at  the  time 
of  their  formal  marriage  in  1874  he  had  a  former  wife  living  and  undi- 
vorced. 

The  claimant  appealed  September  30,  1898,  contending  that  a  valid 
marriage  between  herself  and  soldier  arose  eo  instanti  on  the  death  in 
1892  of  his  former  wife. 

Shortly  after  the  filing  of  this  appeal  the  appellant  died,  and  the  appeal 
is  prosecuted  by  one  Elleanor  J.  Thayer  for  the  purpose  of  reimburse- 
ment for  funeral  expenses  of  appellant,  there  being,  it  is  stated,  no 
child  of  hers  under  16  years  of  age. 

There  is  record  evidence  of  this  claimant's  marriage  to  the  soldier 
January  1,  1874,  in  Fabius,  Marion  County,  Mo.,  and  it  is  testified  by 
several  that  they  cohabited  thereafter  as  husband  and  wife  until  his 
death. 

In  the  claim  of  minors  of  James  M.  Cox,  Company  H,  Eighty-ninth 
Ohio  Infantry  (No.  178319),  whose  widow  was  alleged  to  have  remar- 
ried the  soldier  in  this  case  in  1866  or  1867,  there  was  filed  record 
evidence  also  of  the  marriage,  in  1852,  of  this  soldier  to  one  Frances, 
who  was  shown,  also  by  record  evidence  in  that  claim,  to  have  been,  in 
1860,  adjudged  insane,  the  insanity  being  due  to  disease  of  liver,  of 
seven  months'  duration,  and  not  hereditary,  as  found  by  the  inquisi- 
tion, and  to  have  been  incarcerated  in  insane  asylums  or  almshouses 
continuously  thereafter  until  her  death  in  August,  1892,  said  Hender- 
son having  apparently  abandoned  her  entirely  on  her  becoming  insane. 

It  was  also  shown  in  that  claim  that  the  widow  of  Cox  lived  with  this 
soldier  Henderson  from  1866,  or  1867,  until  her  death,  which  was 
probably  in  1868,  and  she  was  supposed  by  some  to  have  married  him. 
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The  claimant  in  this  ease  then  testified,  however,  that  Cox's  widow  and 
Henderson  were  not  married,  but  lived  in  her  kitchen,  occupying  sep- 
arate beds;  and  as  he  then  had  a  living  and  undivorced,  although 
insane,  wife,  there  could  have  been  no  valid  marriage  either  between 
him  and  Cox's  widow  or  between  him  and  this  claimant  in  1874,  or 
prior  to  August,  1892,  when  his  insane  wife  died. 

Insanity  of  a  wife  or  husband  is  not  a  cause  for  divorce  either  in 
Missouri,  where  claimant's  marriage  in  1874  was  contracted,  or  in  Illi- 
nois, where  they  lived  thereafter  and  at  his  death,  although  when 
existing  at  the  time  of  a  marriage  it  may  be  ground  for  annulment  of 
such  marriage.  As  the  insanity  of  this  soldier's  first  wife  did  not  arise 
until  many  years  after  their  marriage,  it  could  not  have  been  ground 
either  for  annulment  of  such  marriage  or  for  a  divorce  therefrom,  and 
no  ground  whatever  for  a  divorce  appears,  unless  it  be  his  own  appar- 
ent desertion  of  her,  which  would  not  probably  have  been  available, 
in  this  case,  by  either  him  or  her. 

It  is  testified,  however,  that  no  divorce  from  his  marriage  in  1852 
was  ever  procured,  and  it  is,  in  fact,  tacitly  admitted  that  his  marriage 
to  this  claimant  in  1874  was  invalid  and  void,  as  it  clearly  was,  because 
of  such  prior  marriage,  the  contention  of  the  appeal  being  that  a  valid 
marriage  between  soldier  and  claimant  arose  on  the  death,  in  1892,  of 
his  wife  Frances. 

That  the  soldier's  relations  with  Cox's  widow  were  wholly  illicit  can 
not  be  doubted,  he  being  as  incompetent  to  contract  a  lawful  and  valid 
marriage  with  her  as  with  claimant;  and  his  first  relations  with  this 
claimant  can  not  be  characterized  by  any  higher  term,  for  she  seems 
to  have  been  fully  aware  of  the  existence  of  his  wife  Frances,  and  to 
have  associated  with  him,  and  allowed  him  to  associate  in  her  own 
house  with  the  widow  of  Cox  freely  and  openly,  notwithstanding  his 
unfortunate  absent  wife,  whom  he  so  flagrantly  neglected  and  aban- 
doned to  asylums  and  almshouses. 

If  she  was  willing  to  live  thus  illicitly  and  immorally  with  the  soldier 
during  the  eighteen  years  from  their  formal  marriage  in  1874  to  the 
death  of  his  wife  Frances  in  1892,  it  must  be  presumed  she  would  as 
readily  continue  living  with  him  without  any  valid  marriage  between 
them,  as  it  is  not  contended  that  any  actual  new  contract  of  marriage 
was  in  fact  entered  into  between  them  after  1892.  There  being  no 
pure  matrimonial  intent  before,  there  appears  to  be  no  reason  for  pre- 
suming any  after,  the  death  of  the  lawful  wife  Frances.  On  the  con- 
trary, the  presumption  is  that  the  illicit  relation  continued,  and  under 
the  circumstances  shown  it  must  be  held  that  there  was  no  valid  mar- 
riage between  them  at  any  time  and  that  she  was  not,  in  law,  his 
widow. 

The  action  appealed  from,  therefore,  is  affirmed,  and  all  papers  in 
the  case  are  returned  herewith. 
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service— discharge-act  op  .june  27,  1800. 

Martin  Collins. 

While  soldier's  discharge  and  a  report  from  th<?  War  Department  shov  that  he  served 
from  January  27  to  April  14, 1864,  other  records  show  him  present  with  his  com- 
pany, assigned  to  light  duty,  in  "  camp  sick,"  and  discharged  May  21, 1864,  it  is 
held  that  he  was  actually  in  the  military  service  from  enlistment  to  May  21, 1864, 
and  therefore  in  the  military  service  for  ninety  days  during  the  late  war  of  the 
rebellion. 

Assistant  Secretary  F*  L.  Campbell  to  the  Commissioner  of  Pension*, 

January  16,  1901. 

Your  communication  of  December  28,  1900,  inviting  attention  to 
and  suggesting  a  reconsideration  of  decision  of  this  Department  of 
August  31, 1899,  reversing  the  action  of  the  Pension  Bureau  rejecting 
the  claim  of  Martin  Collins,  late  a  private  in  Company  D,  Fifty-fourth 
New  York  Volunteer  Infantry,  for  pension  under  the  provisions  of  the 
second  section  of  the  act  of  June  27, 1890,  has  been  duly  and  carefully 
considered. 

Said  claim  was  rejected  upon  the  ground  that  the  claimant  did  not 
render  ninety  days'  military  service  during  the  war  of  the  rebellion, 
and  you  correctly  state  that  the  only  question  at  present  at  issue  in  the 
case  is  whether  an  actual  service  of  ninety  days'  duration,  within  the 
meaning  of  the  provisions  of  the  second  section  of  the  act  of  June  27, 
1890,  was  rendered  by  said  soldier. 

When  this  case  was  before  the  Department  on  appeal  the  only  evi- 
dence in  the  papers  bearing  on  this  question  consisted  of  the  reports 
of  the  War  Department,  dated  April  8,  1891,  and  June  27,  1893, 
respectively,  giving  the  military  history  of  the  soldier  as  contained  in 
the  official  military  records  on  file  in  that  Department,  and  the  sur- 
geon's certificate  of  disability  upon  which  he  had  been  discharged  the 
service. 

Both  reports  of  the  War  Department  and  the  certificate  of  disability 
showed  that  the  soldier  had  enlisted  on  January  27,  1864,  and  had  been 
discharged  on  April  14,  1864,  covering  a  period  of  but  seventy-nine 
days,  but  it  was  insisted  by  the  claimant  in  the  appeal  that  although 
the  muster-out  roll  and  the  certificate  of  disability  gave  the  date  of  his 
discharge  as  April  14, 1864,  he  was  not  actually  relieved  from  military 
duty  and  separated  from  the  military  service  until  sometime  in  the 
following  month  of  May,  when  his  discharge  was  delivered  to  him  and 
went  into  effect,  and  that  in  the  meantime  he  was  held  to  military 
service  and  was  on  duty  with  his  company.  This  contention  appeared 
to  be  fully  sustained  and  conclusively  borne  out  by  the  statement  in 
said  reports  of  the  War  Department  that  "  other  records  show  him"  on 
duty  with  his  company  on  March  16,  1864,  and  on  April  26,  1864 
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(twelve  days  after  the  date  given  in  the  certificate  of  disability  and  the 
muster-out  roll  as  the<lateof  his  discharge),  he  was  assigned  to  "  light 
duty"  with  his  company,  and  on  April  27,  May  1,  2,  3,  and  4, 1864,  he 
is  borne  on  the  rolls  of  his  company  as  in  "  camp  sick,"  and  on  May 
21, 1864,  he  is  reported  as  "discharged." 

These  records  unmistakably  and  clearly  indicate  that  the  soldier  was 
on  duty  with  his  company,  with  the  exception  of  the  days  he  is  reported 
as  sick  in  camp,  and  that  he  was  held  to  military  service  from  March 
16  to  May  21,  1864,  when  he  was  actually  discharged  from  his  com- 
pany and  separated  from  the  military  service,  notwithstanding  the  fact 
that  the  technical  date  of  his  discharge,  as  given  in  other  records,  was 
April  14,  1864.  This  conclusion  appears  to  me  to  be  inevitable  and 
conclusive  from  said  records,  and  the  facts  stated  therein  are  abso- 
lutely inconsistent  and  wholly  incompatible  with  the  presumption, 
suggested  in  your  communication,  that  during  the  period  intervening 
between  the  date  of  his  discharge  as  given  in  the  certificate  of  dis- 
ability and  the  muster-out  roll.  April  14,  1864,  and  the  date  of  dis- 
charge as  given  in  said  "other  records,"  May  21,  1864,  the  "soldier 
chose  to  remain  with  his  command  after  his  discharge  to  await  trans- 
portation north." 

So  far  from  such  a  presumption  being  "a  fair  and  reasonable"  one, 
it  seems  to  me  to  be  completely  and  conclusively  refuted  by  the  facts 
stated  in  said  "other  records,"  which  were,  presumably,  the  daily 
reports,  returns,  and  rolls  of  his  company,  and  are  equally  as  authori- 
tative as  to  all  facts  therein  stated  as  the  records  showing  that  the 
soldier  was  discharged  on  Apil  14,  1864. 

If  the  soldier  was,  as  you  suggest,  "  simply  a  hanger-on  at  hospital 
and  camp,  and  remained  in  camp  or  hospital  as  before  stated  after  his 
discharge  to  await  transportation  north  by  steamer,"  it  is  perfectly 
inexplicable  that  he  should  have  been  carried  on  the  rolls  of  his  com- 
pany during  this  period  as  present  for  duty  and  as  on  duty;  that  he 
should  have  been  assigned  from  regular  or  ordinary  duty  to  "light 
duty"  on  April  26,  1864;  that  his  absence  from  duty,  "  sick  in  camp," 
should  have  been  noted  on  the  rolls  on  April  27,  May  1,  2,  3,  and  4, 
1864;  and  that  he  should  have  been  reported  as  finally  and  actually 
discharged  the  service  and  relieved  from  military  duty  only  on  May 
21, 1864.  There  is,  besides,  not  a  word  of  testimony  nor  a  particle 
of  evidence  of  any  kind  in  the  case  to  sustain  such  a  presumption  or 
tending  in  any  way  to  show  that  the  soldier  remained  about  the  camp 
of  his  command  after  he  was  actually  discharged  and  relieved  from 
military  duty  with  his  company  for  any  period  of  time  whatever, 
either  to  await  transportation  north  by  steamer  or  for  any  other  pur- 
pose, or  showing  that  he  was  ever  in  hospital  at  any  time  during  his 
military  service. 
Neither  am  I  able  to  concur  in  your  conclusion  that  thfc  \>yo\\&\o\v& 
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of  section  4701,  Revised  Statutes,  were  not  "  designed  to  apply  to  the 
case  of  a  soldier  discharged  on  individual  muster-out  roll  where  a 
discrepancy  or  interval  occurred  between  the  date  of  discharge  and 
the  date  of  the  soldier's  actual  separation  from  the  service."  It  seems 
to  me  that  the  language  of  said  section  necessarily  applies  directly  to 
and  was  intended  to  cover  the  case  of  a  soldier  who  was  technically 
discharged  or  mustered  out  of  the  service,  but  who,  as  a  matter  of 
fact,  was  held  in  the  service  for  a  longer  period,  and  not  actually 
separated  therefrom  or  relieved  from  military  duty  and  control  until 
a  subsequent  date.  The  words  used  in  said  section,  "or  until  their 
actual  discharge  for  other  cause  than  the  expiration  of  the  service  of 
such  organization,"  can  only  refer  to  the  actual  release  of  the  soldier 
from  military  duty  and  control  and  his  actual  separation  from  the 
service  as  a  matter  of  fact. 

I  am,  therefore,  clearly  of  the  opinion  that  the  conclusion  announced 
in  the  decision  of  the  Department  in  this  case  was  fully  warranted  and 
justified  by  the  facts  shown  by  the  record  at  that  time  in  the  papers 
and  considered  by  the  Department,  and  upon  which  said  opinion  was 
based. 

It  appears,  however,  that  since  this  case  was  before  the  Department 
on  appeal  the  soldier  has  been  called  upon  to  furnish  his  discharge 
certificate,  and  that  the  same  was  filed  in  the  Pension  Bureau  on 
October  16,  1900.  This  certificate  states  that  the  soldier  was  dis- 
charged the  service  of  the  United  States  on  April  14,  1864,  and  cor- 
responds with  the  date  of  discharge  given  in  the  certificate  of  disability 
and  the  muster-out  roll.  Furthermore,  on  October  27,  1900,  said  dis- 
charge certificate  and  all  the  other  papers  in  the  case  bearing  on  the 
question  of  the  soldier's  discharge  were  resubmitted  to  the  authorities 
of  the  War  Department,  for  their  consideration,  and  on  October  29, 
1900,  the  same  were  returned  by  the  Chief  of  the  Record  and  Pension 
Office  of  the  War  Department — 

*  *  *  with  the  information  that  it  has  been  determined  by  this  Department 
from  the  records  and  from  the  discharge  certificate  of  Martin  Collins,  Company  D, 
Fifty-fourth  New  York  Volunteers,  that  he  was  discharged  the  service  April  14, 1864, 
by  reason  of  disability. 

The  Auditor  of  the  Treasury  for  the  War  Department  was  also  called 
upon  on  November  10  and  17,  1900,  for  information  whether  the  sol- 
dier had  been  paid  for  any  period  of  service  subsequent  to  April  14, 
1864,  and  replied  on  November  23,  1900,  stating  that  the  records  of 
his  office  failed  to  show  that  any  payment  was  ever  made  to  the  soldier 
for  any  period  of  his  service  in  said  organization. 

So  far  as  I  am  able  to  discover,  these  additional  matters  that  have 
been  introduced  into  the  case  since  it  was  formerly  considered  by  the 
Department  do  not  change  its  status  in  any  important  respect,  and  add 
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nothing  material  to  the  evidence  bearing  upon  the  question  of  this 
soldiers  "actual  discharge"  from  the  service. 

The  date  of  discharge  given  in  the  discharge  certificate  was  evidently 
taken  from  the  date  given  in  the  certificate  of  disability  and  the  muster- 
out  roll,  and  does  not  afford  any  explanation  whatever  of  the  fact  that 
the  soldier  is  shown  by  the  official  records  of  his  company  to  have  been 
on  duty  and  to  have  been  held  to  military  service,  and  not  actually 
relieved  therefrom  nor  released  from  military  control  and  actually 
separated  from  the  service  and  discharged,  for  a  period  of  about  thirty- 
seven  days  after  that  date. 

The  communication  from  the  War  Department  of  October  29, 1900, 
contains  merely  a  deduction  or  conclusion  of  the  officers  of  that  Depart- 
ment, drawn  from  the  same  facts  and  based  upon  the  same  records 
that  were  in  evidence  before  the  Pension  Bureau  and  this  Department, 
and  is  in  no  sense  binding  upon  this  Department  in  the  determination 
of  the  length  of  this  soldier's  pensionable  service  under  the  provisions 
of  the  pension  laws.  The  facts  shown  by  the  records  of  the  War 
Department  relative  to  the  soldier's  service  and  discharge  are  binding 
and  conclusive  upon  this  Department,  but  the  deductions  and  conclu- 
sions of  the  officers  of  the  War  Department  drawn  therefrom  are  not, 
and  have  never  been  held  to  be,  although  such  opinions  are  strongly 
persuasive  and  are  always  to  be  treated  with  due  consideration  and 
respect. 

The  reply  of  the  Auditor  for  the  War  Department  shows  that  there 
is  no  record  of  any  payment  whatever  having  been  made  to  the  soldier 
for  any  period  of  his  military  service,  and  therefore  adds  nothing 
material  to  the  case,  and  serves  to  throw  no  light  whatever  upon  the 
question  of  the  date  of  the  soldier's  actual  discharge. 

As  long  as  the  records  of  the  soldier's  company,  showing  that  he 
was  actually  on  duty,  that  he  was  under  military  control  and  was  not 
released  therefrom  nor  separated  from  the  military  service  as  a  matter 
of  fact  from  April  14,  1864,  to  May  21,  1864,  stand  unexplained, 
undisputed,  and  are  to  be  considered  authoritative,  I  am  constrained 
to  hold  that  said  latter  date  must  be  accepted  as  the  date  of  his  "  actual 
discharge"  from  the  service,  and  that  under  the  express  provisions  of 
section  4701,  Revised  Statutes,  the  period  of  his  pensionable  service 
will  extend  to  that  date,  notwithstanding  the  fact  that  the  other  records 
hereinbefore  mentioned  show  his  discharge  on  April  14,  1864. 

The  foregoing  views  relative  to  the  construction  to  be  given  the 
words  "actual  discharge,"  as  used  in  section  4701,  Revised  Statutes, 
and  as  to  what  constitutes  the  "actual  discharge"  of  a  soldier  from  the 
military  service,  are  fully  sustained  by  the  opinion  of  the  Judge- 
Advocate-General  of  the  United  States  Army,  cited  in  full  in  the  case 
of  Elizabeth  H.  Poland,  widow  (8  P.  D.,  266),  and  which  is  cited  and 
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approved  by  the  Department  in  the  case  of  David  H.  Dyer  (9  P.  D., 
87),  wherein  the  question  herein  involved  is  exhaustively  and  elabor- 
ately discussed. 

For  the  foregoing  reasons  the  decision  in  this  case  of  August  31, 
1899,  will  be  adhered  to,  and  you  are  requested  to  proceed  with  the 
readjudication  of  this  claim  upon  its  merits  as  heretofore  directed. 

The  papers  in  the  case  are  herewith  returned. 


DECLARATION&-^rCTRISI>ICrriON-EXECUTION. 

Samuel  Berry. 

The  declaration  purports  to  have  been  made  on  August  10,  1888,  before  the  deputy 
clerk  of  the  circuit  court  of  Macomb  County,  Mich.,  but  the  evidence  shows 
that  the  same  was  executed  in  Grand  Traverse  County,  of  said  State. 

Held,  The  declaration  is  invalid. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pension^ 

January  31,  1901. 

On  August  10,  1888,  Samuel  Berry,  formerly  of  Company  E,  First 
California  Cavalry,  filed  a  declaration  for  pension  under  the  general 
law,  based  upon  a  disability  alleged  to  be  the  result  of  an  injury  to 
the  back  and  rheumatism.  On  June  7, 1890,  he  filed  a  similar  declara- 
tion, based  upon  substantially  the  same  allegations. 

On  June  25,  1898,  before  action  was  taken  upon  the  merits  of  the 
claim,  the  first  declaration  was,  on  account  of  certain  facts  disclosed 
upon  special  examination,  held  to  be  invalid  and  materially  defective- 

The  declaration  purports  to  have  been  executed  in  the  county 
Macomb,  State  of  Michigan,  before  Orlando  N.  Devereaux,  dep* 
clerk  of  the  circuit  court  of  said  county.     To  the  declaration  fr 
affixed  the  seal  of  the  circuit  court  of  Macomb  County,  St 
Michigan.     On  December  20,  1897,  the  Bureau  of  Pensions  iD    ^ated 
proceedings  indicated  by  the  following  letter: 

To  the  Chief  of  tiie  Special  Examination  Division. 

Sir:  Herewith  are  transmitted  the  papers  in  the  claim  of  Samuel  Berry,  formerly 
of  Company  E,  First  California  Cavalry,  No.  667901. 

A  declaration  in  this  case  filed  August  10, 1888,  purports  execution  by  the  claimant 
on  July  31,  1888,  in  Macomb  County,  Mich.,  before  Orlando  N.  Devereaux,  with 
M.  A.  Densmore,  of  Traverse  City,  Mich.,  and  P.  F.  Simmonds,  of  Maple  City,  Mich., 
as  identifying  witnesses. 

You  are  requested  to  place  these  papers  in  the  hands  of  a  special  examiner  whose 
district  includes  Benzie  County,  Mich.,  with  instructions  to  take  the  deposition  of 
the  claimant  at  Osborne,  Mich.,  who  should  be  interrogated  as  to  where  and  before 
whom  said  declaration  was  executed;  whether  or  not  he  was  in  Macomb  County, 
Mich.,  on  or  about  the  date  said  paper  was  executed,  and  any  circumstances,  within 
his  recollection,  connected  with  the  execution  of  said  declaration. 

The  depositions  of  M.  A.  Densmore  and  P.  F.  Simmonds,  wrho  resided  at  Traverse 
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City  and  Maple  City,  respectively,  should  be  taken,  and  they  should  be  interrogated 
as  to  where  and  before  whom  the  declaration  was  executed:  whether  thev  were  in 
Macomb  County,  Mich.,  on  or  about  the  date  of  execution,  and  any  other  circum- 
stances connected  with  the  execution  of  said  declaration  within  their  recollection. 

This  case  should  be  made  special,  and  upon  the  completion  of  the  investigation 
the  papers  should  be  returned  to  the  law  division,  this  letter  appearing  as  an  exhibit 
to  the  examiner's  report. 

In  accordance  with  the  directions  contained  in  the  above-mentioned 
letter  a  special  examination  was  conducted  in  the  month  of  January, 
1898,  at  which  time  it  was  disclosed  bj^  the  evidence  of  the  claimant 
and  others  that  the  said  declaration  was  not  executed  in  Macomb 
County,  Mich.,  but  in  Traverse  City,  Grand  Traverse  County,  io  said 
State.  It  appeal's  that  on  the  last  of  July  and  first  of  August,  1888, 
there  was  a  reunion  of  soldiers  and  sailors  assembled  at  Traverse  City, 
/and  that  during  the  encampment  one  J.  L.  Starkwether  occupied  a 
tent  upon  the  grounds  as  a  pension  attorney.  At  this  time  and  place 
said  attorney  prepared  the  declaration  in  question,  which  was  then  and 
there  executed  in  full.  The  claimant  thinks  that  the  name  of  the 
person  who  administered  the  oath  was  Thornton,  but  he  is  not  sure  of 
that    He  is  not  acquainted  with  Orlando  N.  Devereaux. 

In  the  light  of  the  facts  thus  disclosed  said  declaration  was  held  to  be 
invalid,  as  hereinbefore  mentioned. 

Assigning  said  action  as  error,  appeal  was  taken  on  September  19, 
1898,  resting  upon  the  contention  that  the  claimant  was  quite  unaware 
of  any  irregularity  touching  the  manner  in  which  the  declaration  was 
prepared  and  that  he  should  not  be  held  amenable  for  the  blunder  of 
a  pension  attorney. 

This  contention  is  untenable.  A  client  is  bound  by  the  acts  of  his 
attorney  so  long, as  they  are  confined  to  the  legitimate  scope  of  his 
duty  and  obligation  under  the  contract  of  employment. 

Under  the  law  as  it  stood  when  the  declaration  in  question  was 
executed,  as  set  forth  in  section  4714,  Revised  Statutes,  the  same  had 
to  be  made  "  before  a  court  of  record  or  before  some  officer  thereof 
having  custody  of  its  seal."  This  declaration  purports  to  have  been 
executed  before  the  deputy  clerk  of  a  court  of  record  of  Macomb 
County,  in  the  State  of  Michigan,  but  the  evidence  shows  that  it  was 
really  made  in  Grand  Traverse  County,  in  said  State.  The  jurisdiction 
of  said  court  was  limited  to  the  county  of  Macomb,  and  consequently 
its  acts  or  the  acts  of  its  officers  outside  the  limits  of  said  county  do 
not  import  verity,  and  are,  therefore,  void  for  want  of  jurisdiction. 

The  action  seems  to  have  been  proper,  and  is  hereby  affirmed. 
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MARRIAGE— EVIDENCE— PRESUMPTION   OF  DEATH— NEW  TORK  LAWS. 

Annie  Notman  (widow). 

Appellant  was  married  to  one  David  King  in  1852,  in  Scotland.  Between  1855  and 
1856  said  King  came  to  the  United  States,  leaving  his  wife  in  Scotland;  there- 
after he  sent  for  her,  and  in  July,  1857,  she  joined  him  at  Cohoes,  N.  Y.,  where 
they  lived  as  man  and  wife  until  October  of  that  year,  when  on  account  of  the 
closing  of  the  mill  in  which  he  was  employed  he  left  home  for  the  purpose  of 
procuring  work  and  has  never  been  seen  or  heard  from  since  by  appellant  In 
December,  1865,  claimant  married  James  Notman,  who  died  May  26,  1892,  leav- 
ing her  without  property  or  means  of  support 

Held,  That  claimant  was  the  legal  widow  of  James  Notman  under  the  laws  of  New 
York  and  that  her  claim  as  such  is  sufficiently  proved  under  the  law  as  stated 
in  the  case  of  Davie  v.  Briggs  (97  U.  S.,  628),  and  that  under  the  evidence  she  is 
entitled  to  pension  as  the  widow  of  said  James  Notman  under  the  act  of  June  27, 
1890. 

The  cases  of  Lavanchia  L.  Salisbury  (7  P.  D.,  247)  and  Spicer  v.  Spicer  (16  Abb. 
Prac.  Repte. )  referred  to  and  distinguished. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pension*, 

January  31, 1901. 

James  Notman  enlisted  as  a  private  of  Company  G,  Fifth  Pennsyl- 
vania Volunteer  Cavalry,  August  10,  1861,  and  was  honorably  dis- 
charged therefrom  as  a  sergeant  August  7,  1865.  February  21, 1881, 
he  was  pensioned  at  $3  per  month  on  account  of  loss  of  left  index 
finger,  and  afterwards  his  pension  was  increased  to  $4  per  month,  which 
amount  he  received  to  the  time  of  his  death,  which  occurred  on  May 
26,  1892. 

June  25,  1892,  the  claimant  herein,  under  the  name  of  Annie  Not- 
man, filed  two  applications  for  pension,  one  under  the  general  law  and 
one  under  the  act  of  June  27,  1890,  as  the  widow  of  said  James  Not- 
man. Both  claims  were  rejected  by  the  Bureau  on  September  30, 1893, 
on  the  ground  that  claimant  had  no  title,  having  failed  to  prove  the 
death  of  her  former  husband  prior  to  her  marriage  to  the  deceased 
soldier. 

March  22,  1894,  claimant  appealed  therefrom  to  the  Department, 
and  on  October  30,  1894,  the  action  of  the  Bureau  in  rejecting  hei 
claim  was  affirmed. 

September  21,  1896,  claimant  filed  a  certificate  of  the  register  oi 
deaths  of  Philadelphia,  Pa.,  showing  that  on  January  15, 1859,  a  mat 
by  the  name  of  Dickson  King  died  at  that  city,  aged  30  years. 

January  8, 1897,  the  Bureau  held  that  this  certificate  could  not  Ik 
accepted  as  proof  of  the  death  of  claimant's  first  husband,  whose  nam* 
was  David  King. 

November  15, 1897,  attorney  for  claimant  filed  an  affidavit  of  Letitii 
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Herron,  a  sister  of  David  King,  claimant's  first  husband,  stating  that 
as  far  as  she  knew — 

David  King  is  dead  and  believe  that  he  is  the  person  buried  in  Philadelphia,  Pa., 
in  1859,  and  is  on  the  register  of  the  health  office  as  Dickson  King.  I  have  not 
heard  of  him  since  hearing  of  his  death  in  1859. 

March  8, 1898,  the  Bureau  held  that  the  showing  made  was  not  suffi- 
cient to  warrant  any  change  in  the  action  rejecting  claimant's  claims, 
and  October  14,  1898,  claimant's  attorney  appealed  from  the  action  of 
the  Bureau. 

Prior  to  claimant's  marriage  to  the  deceased  soldier  she  was  married 
to  one  David  King,  and  the  material  question  presented  by  the  appeal 
is  whether  her  marriage  to  the  soldier  was  such  in  character  as  would 
entitle  her  to  a  pension  as  his  widow. 

The  undisputed  testimony  in  the  case  shows  that  in  July,  1852, 
appellant  was  married  to  said  King  in  Scotland,  and  they  lived  there 
together  as  man  and  wife  for  about  three  years  and  a  half,  when  the 
husband  came  to  this  country,  leaving  his  wife  there.  He  located  at 
Cohoes,  N.  Y.,  where  he  was  employed  in  a  cotton  mill.  About  a 
year  and  a  half  after  his  arrival  in  this  country  he  sent  for  his  wife, 
and  in  July,  1857,  she  joined  her  husband  at  Cohoes,  where  they  lived 
as  husband  and  wife  until  some  time  in  the  fall  of  that  year,  when  the 
mill  at  which  he  was  employed  was  closed  on  account  of  the  financial 
stringency  prevailing  at  that  time,  and  her  husband  was  thrown  out 
of  employment.  In  October,  N1857,  her  husband  went  away  for  the 
purpose  of  procuring  work,  and  claimant  has  never  seen  or  heard  any- 
thing definite  from  him  since  that  time.  There  was  no  disagreement 
nor  trouble  between  them  prior  to  or  at  the  time  he  left  home.  His 
sole  purpose  in  going  away  was  to  find  employment.  Claimant 
remained  at  Cohoes  and  worked  away  from  home,  washing  and  such 
other  work  as  she  could  get  to  do,  and  supported  herself  and  two 
children  she  had  by  King.     She  states  that  she — 

looked  forward  to  the  time  when  he  would  return  or  write  for  me  to  come  to  him 
but  no  word  ever  came,  and  after  years  of  absence  I  concluded  he  was  dead,  or  some 
one  would  have  seen  him  or  I  would  have  heard  from  him.    *    *    * 

Some  years  after  her  husband  went  away  a  tramp  told  her  that  her 
husband  was  dead;  that  he  died  in  a  hospital  somewhere  in  Pennsyl- 
vania. 

Before  Notman  enlisted  in  the  Army  he  was  acquainted  with  claim- 
ant's husband  King,  and  after  his  return  from  the  Army  he  boarded 
at  the  house  where  claimant  worked  until  they  were  married,  in 
December,  1865.  Before  thev  were  married  thev  talked  over  the 
matter  of  King's  absence,  and  both  believed,  as  he  had  been  gone  for 
over  seven  years  and  nothing  had  been  heard  from  him,  that  he  was 
dead.    At  the  time  claimant  married  Notman,  King  had  beerv  ab^ewt 
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for  over  eight  years,  and  from  the  evidence  in  the  case  it  is  clear  that 
both  parties  to  the  latter  marriage  believed  that  her  former  husband, 
King,  was  dead,  and  acted  in  good  faith  in  the  premises.  James  Not- 
man  died  May  26,  1892,  leaving  claimant  in  straitened  circumstances 
and  without  means  of  support  or  property. 

The  attorney  for  appellant  refers  to  the  case  of  Frances  E.  Wyant 
(unreported),  decided  by  the  Department  May  19,  1894,  and  contends 
that  it  should  govern  this  case. 

Among  other  things  in  said  case  it  is  said: 

In  England  it  has  long  been  settled  as  a  rule  of  law  that  a  man  is  presumed  to  be 
dead  at  the  expiration  of  seven  years  from  the  time  he  was  last  known  to  be  living; 
and  this  principle  has  been  followed  and  adopted  by  nearly  all  the  courts  of  the 
several  States  of  this  country.  The  statutes  of  New  York  declare  that,  "  If  any  per- 
son whose  husband  or  wife  shall  have  absented  himself  or  herself  for  the  space  of 
five  consecutive  years  without  being  known  to  such  person  to  be  living  during  that 
time  shall  marry  during  the  lifetime  of  such  absent  husband  or  wife,  the  marriage 
shall  be  void  only  from  the  time  its  nullity  shall  be  pronounced  by  a  court  of  com- 
petent authority.' '     (Sec.  6,  chap.  8,  art.  1,  vol.  3,  p.  2332,  N.  Y.  R.  S.) 

In  cases  like  this,  section  2  of  the  act  of  August  7,  1882,  provides 
that  marriages  shall  be  proven — 

to  be  legal  marriages,  according  to  the  law  of  the  place  where  the  parties  resided  at 
the  time  of  marriage  or  at  the  time  when  the  pension  accrued.     *    *    * 

Appellant  was  married  to  Notman  in  the  State  of  New  York,  and 
resided  in  that  State  when  she  applied  for  pension.  Under  the  statute 
of  New  York  and  the  circumstances  disclosed  by  the  evidence,  her 
marriage  to  Notman  was  authorized,  and  therefore  could  not  be  said  to 
be  invalid.  It  is  true  that  such  marriage  might  have  been  inquired 
into  by  a  court  of  competent  jurisdiction,  and  upon  a  proper  showing 
might  have  been  pronounced  void  by  such  court;  but  so  long  as  the 
marriage  remains  undisturbed  by  a  court  it  must  retain  all  the  char- 
acteristics of  a  valid  marriage.  More  than  thirty-five  years  have 
elapsed  since  said  marriage  occurred;  and  so  far  as  the  testimony  shows 
its  validity  has  not  been  questioned,  and  there  is  no  presumption  that 
it  ever  will  be  annulled.  Under  these  circumstances  there  is  no  good 
reason  for  holding  that  said  marriage  was  illegal  and  thereupon  deny- 
ing claimant  a  pension,  if  she  is  otherwise  entitled  to  one  under  the 
pension  laws.  Stated  in  another  form,  the  effect  of  the  statute  of 
New  York  in  cases  coming  within  its  provisions  is  to  create  the  pre* 
sumption  that  the  husband  who  is  absent,  unheard  of  for  live  years  in 
succession  is  dead.  This  presumption  having  been  established  by  the 
evidence  in  the  case  must  be  held  to  continue  until  it  is  rebutted  or 
overcome  by  sufficient  evidence. 

The  question  of  the  validity  of  the  claimant's  marriage  to  Notman 
was  considered  when  the  case  was  here  on  the  former  appeal,  and 
decided  adversely  to  her  upon  the  authority  of  Lavanchia  L.  Salisbury 
(7  I*.  D.,  247)  and  Spicer  r.  Spicer  (16  Abb.  Prae.  Repts.,  N.  S.,  112). 

llwso  cnses  arc  clearly  not  in  point,  vis  they  differ  from  the  case  at 
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bar  in  their  essential  facts.  In  the  Salisbury  case  the  claimant  had 
previously  been  married,  which  marriage  she  claimed  had  been  "  dis- 
solved by  mutual  consent."  At  the  time  of  claimant's  marriage  to  the 
soldier  she  had  a  husband  living  from  whom  she  was  not  divorced. 

In  Spicer  v.  Spicer  the  plaintiff's  claim  was  based  upon  the  allega- 
tion that  she  was  the  widow  of  John  Spicer,  and  the  court  found  that 
the  first  question  which  arose  in  the  case  was  "whether  the  plaintiff 
would  have  been  entitled  to  dower  in  lands  of  which  John  Spicer  might 
have  died  seised."  The  defense  was  that  the  marriage  to  Spicer  was 
void,  because  Miller,  the  absent  husband,  was  still  living,  and  said 
Miller  was  produced  as  a  witness  and  testified  upon  the  trial.  Under 
these  circumstances  the  court  held  that  the  plaintiff  would  not  be 
entitled  to  admeasurement  of  dower  as  the  widow  of  John  Spicer. 

It  thus  appears  that  in  each  of  these  cases  the  claimants  had  living 
husbands  by  former  marriages  from  whom  they  had  not  been  divorced 
at  the  times  they  contracted  marriage  with  the  persons  under  whom 
they  claimed  as  widows,  while  in  this  case  there  is  nothing  to  show 
that  claimant's  husband  King  was  living  when  she  married  the  soldier. 

Since  the  Department  decided  this  case  Congress  has  seen  fit  to  pass 
an  act  regulating  proof  of  death  in  pension  cases  providing: 

That  in  considering  claims  filed  under  the  pension  laws  the  death  of  an  enlisted 
man  or  officer  shall  be  considered  as  sufficiently  proved  if  satisfactory  evidence  is 
produced  establishing  the  fact  of  the  continued  and  unexplained  absence  of  such 
enlisted  man  or  officer  from  his  home  and  family  for  a  period  of  seven  years,  during 
which  period  no  intelligence  of  his  existence  shall  have  been  received.  And  any 
pension  granted  under  this  act  shall  cease  upon  proof  that  such  officer  or  enlisted 
man  is  still  living.     (Act  of  March  13,  1896.) 

This  practically  applies  to  all  pension  cases  the  common  law  rule  as 
laid  down  in  Davie  v.  Briggs.     (97  U.  S.,  628.) 

It  follows  that  the  Department  erred  in  its  former  decision  in  fol- 
lowing the  cases  cited,  and  it  also  follows  that  the  law  passed  since 
said  decision  covers  the  case  under  consideration. 

The  action  appealed  from  is  accordingly  reversed. 


FEE— REFUNDMENT— EVIDENCE— PRESUMPTION. 

Edward  W.  Stephens  (claimant). 
G.  W.  Mitchell  (attorney). 

After  the  lapse  of  several  years  from  the  date  of  an  action  of  the  Bureau  adjudging 
that  an  attorney  is  entitled  to  a  fee,  it  will  be  presumed,  when  it  appears  that 
aaid  attorney  performed  the  material  service  necessary  to  earn  a  fee,  that  he 
observed  the  rules  of  practice  as  regards  mere  formal  service. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  <>f  Pensions, 

Jan  uary  31,  1901. 

G.  W.  Mitchell,  of  Peabody,  Kans.,  February  7*  1900^  entered  an 
appeal  from  the  action  of  the  Bureau  in  the  matter  of.  fee  o\\\\v^,\^>\^ 
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of  October  29,  1895,  in  the  claim  for  pension  under  the  general  law 
of  Edward  W.  Stephens,  who  served  in  Company  G,  Eighty-ninth 
Illinois  Volunteer  Infantry. 

Edward  W.  Stephens  was  in  receipt  of  pension  under  the  general 
law  at  the  rate  of  $24  per  month,  on  account  of  gunshot  wound  of 
breast  and  lungs  and  resulting  disease  of  heart,  when  in  his  behalf,  on 
April  18,  1889,  a  claim  for  straight  increase  was  filed  by  Legg  & 
Davisson,  of  Topeka,  Kans. ,  which  contained  a  power  of  attorney  in 
their  favor.     Said  firm  was  composed  of  A.  M.  Legg  and  R.  A.  Davis- 
son.     The  firm  was  dissolved  July  17, 1889,  and  by  a  subsequent  agree- 
ment Mr.  Davisson  was  to  be  recognized  in  all  pension  claims  filed  in 
the  firm  name  at  the  time.     On  December  20,  1889,  the  claimant, 
through  a  member  of  Congress,  was  called  upon  for  evidence  showing 
total  inability  for  manual  labor  on  account  of  pensioned  disability. 
At  the  time  the  call  was  made  notice  to  a  claimant  was  notice  to  the 
attorney:  this  was  the  practice  until  December  30,  1894,  the  date  of 
the  decision  of  the  Department  in  the  case  of  Calista  M.  Hardy  (7  P.  D., 
39),  when  a  more  equitable  rule  was  laid  down.     However,  the  prac- 
tice at  the  time  said  call  was  made  was  to  require  the  evidence  noted, 
in  a  claim  for  straight  increase,  when  the  claimant  was  in  receipt  o1 
pension  at  the  rate  of  $24  per  month  for  other  than  specific  disability 
as  Mr.  Davisson  w^as  the  original  attorney,  it  was  his  duty  to  file  evi 
dence  showing  total  disabilit}7  for  performing  manual  labor  on  accoun 
of  accepted  cause.     He  did   not  file  such   evidence,  and  therefor* 
became  in  neglect  at  least  on  December  20,  1890,  one  year  from  th< 
date  of  the  aforementioned  call  of  the  Bureau,  if  not  at  an  earlier  date 
he  continued  to  call  up  the  case. 

A.  M.  Legg,  then  of  Topeka,  Kans.,  September  24,  1889,  and  Feb 
ruary  21,  1890,  filed  declaration  for  increase  of  pension  in  behalf  o 
Edward  W.  Stephens,  each  of  which  declarations  contained  a  powe 
of  attorney  in  favor  of  said  A.  M.  Legg.  Mr.  Legg  called  up  th 
case  many  times  during  the  years  1889,  1890,  1891,  1892,  1893,  1894 
and  subsequently. 

In  behalf  of  Edward  W.  Stephens,  the  appellant  filed  March  17, 1890 
a  declaration  for  additional  pension  and  for  straight  increase,  and  oi 
the  same  date  he  filed  evidence.  He  called  up  the  case  December  3 
1891,  July  28,  1892,  and  January  3,  1893.  The  declaration  contains 
a  power  of  attorney  in  favor  of  Mr.  Mitchell.  Of  the  fifteen  affidavit 
filed  by  the  appellant  on  March  17,  1890,  ten  of  them,  including  thre< 
medical  affidavits,  related  to  the  soldier's  impaired  physical  condition 
due  to  causes  accepted  as  of  service  origin,  and  tended  to  show  that  h* 
was  totally  incapacitated  for  the  performance  of  manual  labor  b; 
reason  of  disabilitv  due  to  said  causes. 

A  medical  examination  was  ordered  through  Mr.  Mitchell  and  hel< 
February  25,  1891. 
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On  October  29,  1895,  certificate  issued  to  allow  the  rate  of  $30  per 
month  on  account  of  gunshot  wound  of  left  breast  and  lung  and 
resulting  disease  of  heart,  from  date  of  holding  medical  examination 
February  25,  1891.  A  fee  of  $10  was  certified  to  him  for  his  services 
in  securing  an  allowance  of  straight  increase. 

On  January  22,  1900,  the  Bureau  requested  Mr.  Mitchell  to  refund 
the  fee  paid  him  on  the  issue  of  October  29,  1895,  upon  the  ground 
that  he  had  no  title  to  it;  that  Mr.  Legg  had  prior  rights  in  the  case 
and  the  fee  should  be  paid  to  him.  Mr.  Mitchell  has  refunded  the  fee 
under  protest  and  entered  an  appeal. 
1  It  is  very  manifest  that  A.  M.  Legg  has  no  title  to  the  fee,'  as  he 
never  rendered  any  material  service  in  securing  the  pension  allowed. 
He  filed  a  declaration  for  increase,  but  such  service  had  been  performed 
by  the  firm  of  Legg  &  Davisson.  Mr.  Legg  did  not  succeed  to  the 
rights  of  said  firm,  which  were  subsequently  forfeited  by  Mr.  Davis- 
son.  Mr.  Legg  filed  many  calls  for  status,  and  in  1894  a  firm  to  which 
he  belonged  filed  some  evidence.  However,  the  appellant  had  filed  all 
necessary  evidence  in  March,  1890.  Mr.  Legg,  therefore,  filed  only 
duplicate  evidence,  a  duplicate  declaration  and  calls  for  status;  such 
services  are  not  deemed  material,  and  in  this  case  were  in  no  way 
essential  in  securing  an  allowance  of  pension. 

The  appellant's  title  to  the  fee  is  denied  by  the  Bureau  upon  the 
ground  that  his  power  of  attorney  never  became  operative  in  the  claim 
for  straight  increase. 

The  powers  of  attorney  in  favor  of  Mr.  Legg  and  the  power  of 
attorney  in  favor  of  appellant  were  filed  at  a  time  when  Mr.  Davisson 
was  entitled  to  recognition,  and  therefore  were  inoperative  when 
filed.  Upon  the  default  of  Mr.  Davisson  the  Bureau  exercised  its 
prerogative,  under  the  practice  then  in  vogue,  and  recognized  a  new 
attorney,  though  his  power  was  filed  at  a  time  when  he  was  not  enti- 
tled to  recognition.  In  this  case  there  were  two  attorneys  who  had 
filed  powers  in  their  favor.  It  seems  that  the  Bureau  saw  fit  to  recog- 
nize the  last  attorney  appointed  by  the  claimant.  This  would  be  per- 
missible, as  no  attorney  had  any  prior  rights  in  the  case,  for  the  filing 
of  a  power  of  attorney  when  another  was  entitled  to  recognition  did 
not  at  the  time  in  question  create  an  inchoate  right  which  could  be 
perfected  by  calls  for  status.  So,  under  the  practice,  it  was  optional 
with  the  Bureau  to  recognize  the  appellant.  It  recognized  him,  and 
therefore  his  power  of  attorney  became  operative.  Hence  the  ground 
assigned  by  the  Bureau  for  requiring  the  appellant  to  refund  the  fee 
is  not  well  taken. 

My  attention  has  been  directed  to  the  fact  that  there  is  no  evidence 
that  Mr.  Mitchell  called  up  the  case  every  year  after  it  was  completed 
until  June  16, 1894,  the  date  of  the  decision  of  the  Department  in  the 
case  of  John  S.  Keisor  (7  P.  D.,  558).     There  is  no  ca\\  s\\\>  \\\  VW  easfc 
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bearing  an  indorsement  subsequent  to  January  3,  1893.  Failure  t< 
call  up  a  claim  for  increase  under  the  general  law  at  intervals  of  lea 
than  a  year  during  the  period  noted  would  work  a  forfeiture  of  rights 

There  is  nothing  to  show  that  Mr.  Mitchell  did  not  call  up  the  caai 
subsequently  to  January  3,  1893,  except  that  now  there  is  no  call  sli] 
in  the  case  indorsed  as  filed  by  him  after  that  date.  If  no  such  sli] 
was  on  file  at  the  time  the  claim  was  allowed,  its  absence  would  hav< 
been  noted.  At  least  it  must  be  presumed  that  the  Bureau  observe 
the  rules.  Inasmuch  as  the  filing  of  a  call  for  status  is  not  deeme< 
material  sendee  after  the  lapse  of  several  years  from  the  date  of  ai 
action  of  the  Bureau  adjudging  that  an  attorney  is  entitled  to  a  fee,  i 
will  be  presumed,  when  it  appears  that  he  performed  the  materia 
service  to  earn  a  fee,  that  he  observed  the  rules  of  practice  as  regard 
mere  formal  service. 

I  therefore  fail  to  discover  that  Mr.  Mitchell  forfeited  his  right 
to  the  fee  by  reason  of  neglect  of  the  case.  The  action  of  the  Bureai 
in  paying  the  fee  tp  appellant  should  not  have  been  disturbed  after  th 
lapse  of  so  many  years  as  had  passed  by  before  he  was  called  upon  t 
refund  the  fee  that  was  paid  to  him,  unless  it  clearly  appeared  tha 
some  person  had  better  title  to  the  fee  than  Mr.  Mitchell  had,  an 
whose  rights  had  been  ignored  by  the  Bureau.  The  Bureau  havin 
determined  title  to  the  fee,  it  should  not  question  the  judgment  therei 
unless  the  evidence  of  error  is  specific.  Any  person  who  deems  thi 
he  has  better  title  to  the  fee  than  the  person  to  whom  the  fee  was  pa: 
by  the  Bureau  has  his  remedy  by  appeal  to  this  Department.  In  tb 
case  it  appears  that  Mr.  Mitchell's  title  to  the  fee  is  perfect;  therefo: 
the  action  of  the  Bureau  in  requiring  him  to  refund  the  same  is  reverse^ 


service— mexican  war-act  january  20,  1887. 

Thomas  McGinniss. 

The  mere  fact  that  claimant  served  as  a  sailor  during  the  war  with  Mexico  is  r 
enough  to  entitle  him  to  a  pension  under  the  act  of  January  29, 1887,  but 
must  have  served  sixty  days  in  Mexico,  on  the  coasts  or  frontier  thereof,  or 
route  thereto,  or  actually  engaged  in  battle,  or  been  personally  named  b> 
resolution  of  Congress  for  specific  service  rendered  therein. 

Assistant  Secretary  F.  L.  Camphell  to  th-e  Commissioner  of  Penxiot 

February  11,  1901. 

February  15,  1897,  Thomas  McGinniss  filed  an  application  for  ape 
sion  under  the  act  of  January  29,  18S7,  as  a  survivor  of  the  war  wi 
Mexico,  alleging  that  on  or  about  the  8th  day  of  May,  1846,  he  enlist 
at  Boston,  Mass.,  as  a  seaman  for  the  term  of  three  years,  and  w 
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honorably  discharged  at  Gosport,  Va.,  February  27,  1849;  that  he 
actually  served  with  the  Navy  of  the  United  States — 

in  Mexico,  or  on  the  coast  or  frontier  thereof,  or  en  route  thereto  in  the  war  with 
that  nation,  which  service  was  as  follows:  I  served  on  the  guardship  Ohio,  was  sent 
to  United  States  frigate  United  States,  from  thence  to  Africa,  thence  up  the  Medi- 
terranean, back  to  Africa,  and  to  Gosport,  Va. ; 

that  he  was  67  years  of  age,  having  been  born  in  1830.  In  an  affidavit 
filed  November  27,  1897,  claimant  states  that  he  is  72  jrears  old  and 
wholly  disabled  for  the  performance  of  manual  labor. 

March  9,  1897,  your  Bureau  requested  the  Auditor  of  the  Navy 
Department  to  state  what  evidence  the  records  of  his  office  afford  of 
the  service  of  claimant,  and  May  11,  1897,  he  reported  that — 

Thomas  McGinnias,  O.  S.,  enlisted  on  the  Ohio  May  8,  1846,  and  served  to  May  21, 
1846,  and  was  discharged  from  the  United  States  February  27,  1849. 

January  24,  1898,  the  Bureau  rejected  McGinniss's  claim  on  the 
ground  that  the  ships  on  which  service  was  rendered  were  not  in 
Mexican  waters  during  claimant's  service. 

October  17,  1898,  claimant's  attorney  appealed  to  the  Department 
from  the  action  of  the  Bureau  rejecting  his  claim.  Said  attorney 
contends  in  the  appeal: 

That  having  enlisted  for  service  in  the  Mexican  war,  and  having  served  honorably 
for  over  two  years,  being  at  all  times  subject  to  the  orders  of  his  country  and  his 
officers,  it  would  be  unjust  and  lacking  in  equity,  and  bad  law  (in  my  opinion),  to 
hold  that  he  was  not  entitled  to  the  benefit  of  a  service  in  Mexican  war. 

The  facts  found  by  the  Bureau  that  the  ships  on  which  McGinniss 
served  were  not  in  Mexican  waters  during  his  service  are  not  in  any 
manner  called  in  question,  disputed,  nor  denied  in  the  appeal. 

The  act  of  January  29,  1887,  provides — 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  and  directed 
to  place  on  the  pension  roll  the  names  of  the  surviving  officers  and  enlisted  men, 
including  marines,  militia,  and  volunteers,  of  the  military  and  naval  sen-ices  of  the 
United  States  who,  being  duly  enlisted,  actually  served  sixty  days  with  the  Army  or 
Kavy  of  the  United  States  in  Mexico,  or  on  the  coasts  or  frontier  thereof,  or  en  route 
thereto,  in  the  war  with  that  nation,  or  were  actually  engaged  in  a  battle  in  said  war, 
and  were  honorably  discharged,  and  to  such  officers  and  soldiers  and  sailors  as  may 
nave  been  personally  named  in  any  resolution  of  Congress  for  any  specific  service  in 
said  war,  and  the  surviving  widow  of  such  officers  and  enlisted  men:  Prodded,  That 
such  widows  have  not  married:  Provided,  That  every  such  officer,  enlisted  man,  or 
widow  who  is  or  may  become  sixty-two  years  of  age,  or  who  is  or  may  become  sub- 
ject to  any  disability  or  dependency  equivalent  to  some  cause  prescribed  or  recog- 
nized by  the  pension  laws  of  the  United  States  as  a  sufficient  reason  for  the  allowance 
of  a  pension,  shall  be  entitled  to  the  benefits  of  this  act.    *    *    * 

The  evidence  in  this  case  clearly  fails  to  bring  the  claim  within  either 
the  spirit  or  letter  of  the  act  of  January  29,  1887.  There  is  nothing 
in  the  record  furnished  by  the  Navy  Department  to  show  that  either 
of  the  vessels  upon  which  claimant  served  had  any  direct  cQuwefctvwi 
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with  or  formed  any  part  of  the  military  or  naval  operations  in  the  war 
with  Mexico.     Said  record  shows  that  claimant  enlisted  on  the  Ohio 
May  8, 1846,  and  served  upon  it  for  thirteen  days,  and  was  discharged 
from  the  United  States  February  27,  1849.     The  mere  fact  that  claim 
ant  served  as  a  sailor  during  the  war  with  Mexico  is  not  enough  to 
entitle  him  to  a  pension  under  the  act  of  January  29,  1887.     Said  act 
requires  sixty  days'  service  in  Mexico,  on  the  coasts  or  frontier  thereof, 
or  en  route  thereto,  or  actual  engagement  in  battle,  or  personal  men- 
tion for  specific  service  in  said  war,  to  give  title  to  pension  thereunder. 
(See  Joseph  Shattuck,  7  P.  D. ,  54.)    These  requirements  have  not  been 
shown  in  this  case,  and  it  follows  that  there  was  no  error  in  the  action 
of  the  Bureau  in  rejecting  McGinniss's  claim,  and  the  same  must  be, 
and  hereby  is,  affirmed. 

DEATH  CAUSE— PATHOLOGICAL,  SEQUENCE— MENINGITIS. 

Rebecca  C.  Morgan  (widow). 

The  late  officer  was  pensioned  under  the  general  law  on  account  of  a  gunshot  wound 
which  destroyed  the  right  eye  and  fractured  the  bones  of  the  orbit.  His  death 
is  shown  to  have  been  due  to  disease  of  the  brain  or  meningitis. 

Held,  That  in  the  absence  of  any  other  more  probable  cause  for  infection  than  the 
continued  disease  in  the  orbit,  the  fatal  disease  was  caused  primarily  by  the  gun- 
shot wround.     Action  reversed. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Commissioner  of  Pensions^ 

February  7,  1901. 

Rebecca  C.  Morgan,  widow  of  Isaac  N.  Morgan,  late  second  lieu- 
tenant of  Company  B,  First  Maine  Heavy  Artillery,  filed  a  claim  for 
pension  under  the  general  law  on  the  28th  day  of  May,  1891,  alleging, 
among  other  things,  that  her  late  husband  died  on  the  1st  (31st)  day  of 
March,  1891,  from  the  effects  of  a  wound  received  in  the  military  serv- 
ice of  the  United  States. 

The  said  claim  was  adjudicated  September  11,  1893,  and  rejected  on 
the  ground  that  the  soldier's  death  resulted  from  acute  meningitis,  not 
shown  to  be  due  to  cause  which  has  been  legally  accepted  as  of  service 
origin,  to  wit,  loss  of  right  eye  and  injury  to  the  left  eye,  result  of 
a  gunshot  wound. 

An  appeal  therefrom  was  entered  on  the  19th  day  of  August,  1897, 
and  on  the  26th  day  of  November,  1897,  the  Commissioner  of  Pensions 
reported  to  this  Department  that  the  claim  was  reopened  for  further 
consideration  and  special  examination,  and  the  appeal  was  accordingly 
dismissed. 

The  claim  was  readjudicated  and  rejected  October  4,  1898,  on  the 
ground  that  the  soldier's  death  resulted  from  disease  of  brain,  not  due 
to  cause  which  has  been  legalbr  accepted  as  of  service  origin,  to  wit, 
loss  of  sight  of  right  eye  and  injury  to  left  eye,  result  of  a  gunshot 
wound. 


DECISIONS   BELATING    TO   PEN8ION8.  221 

This  appeal  was  entered  October  11,  1898,  wherein  the  appellant 
contends  that  according  to  the  recognized  medical  authorities  an  injury 
of  the  cranial  bones  is  the  most  frequent  cause  of  acute  meningitis,  and 
that  the  evidence  on  file  is  sufficient  to  prove  that  the  soldier's  death 
resulted  from  the  gunshot  wound  of  service  origin. 

The  soldier  was  pensioned  according  to  rank  on  the  25th  day  of 
October,  1864,  at  $10  per  month,  commencing  August  15,  1864,  on 
account  of  loss  of  right  eye  and  injury  of  left  eye,  result  of  gunshot 
wound.  On  the  8th  of  November,  1865,  the  rate  was  increased  to  $15 
per  month,  commencing  September  4,  1865,  and  on  the  12th  day  of 
December,  1884,  to  $24  per  month,  third  grade,  under  the  act  of  March 
3, 1883.  The  soldier  had  a  claim  for  increase  pending  at  the  time  of 
his  death,  March  31, 1891,  but  had  not  received  a  medical  examination 
under  the  said  claim. 

The  medical  records  show  that  the  soldier  was  treated  as  follows: 
May  22  to  June  3,  1864,  for  gunshot  wound  of  right  side  of  face,  the 
hall  entering  over  right  eye  and  making  its  exit  in  front  of  ear;  the 
wound  was  received  at  the  battle  of  Spottsylvania,  May  19, 1864;  fur- 
loughed  June  3, 1864;  returned  August  6, 1864;  transferred  August  8, 
18W;  August  8  to  17,  1864,  gunshot  through  orbital  process  of  right 
side;  frontal  bone;  discharged  from  service  August  17,  1864,  per  S. 
0.,No.  271,  A.  G.  O.,  August  15, 1864. 

Before  the  soldier  was  discharged  he  was  examined  by  a  board  con- 
sisting of  L.  P.  Graham,  brigadier-general  of  volunteers;  T.  Hendrick- 
son,  major,  of  the  United  States  Army,  and  G.  S.  Palmer,  surgeon,  of 
the  United  States  Volunteers,  at  Annapolis,  Md.,  and  on  the  10th  day 
of  August,  1864,  the  following  report  was  furnished: 

The  board  find  this  officer  (Isaac  N.  Morgan)  now  suffering  from  the  effects  of  a 
gunshot  wound  of  the  right  eyelid  and  frontal  bone;  the  eye  has  suppurated  and  is 
gone.  Several  fragments  have  been  discharged  from  the  frontal  and  temporal  bones; 
the  sight  of  the  left  eye  is  injured  by  sympathy.  The  wound  is  not  healed  and  the 
patient  suffers  much  pain.  The  board  is  of  the  opinion  that  this  officer  will  not  be 
fit  for  duty  again  in  the  field  and  they  recommend  that  he  be  discharged  from  the 
service. 

The  examining  surgeon  at  Bangor,  Me.,  September  5,  1864,  under 
the  original  claim  for  pension,  reported  as  follows: 

The  bullet  entered  above  the  inner  angle  of  the  eye,  fracturing  the  supraorbital 
ridge,  destroyed  the  eye,  and  was  removed  about  an  inch  in  front  of  the  ear.  The 
cicatrix  at  upper  edge  or  orbit  is  about  3  inches  long.  He  has  much  pain  through 
the  forehead  and  exercise  in  hot  sun  causes  giddiness  and  dimness  of  vision  in  the  left 
eye,  and  pain. 

At  the  next  examination,  September  15, 1865,  the  examining  surgeon 
made  the  following  statement,  after  describing  the  wound: 

He  has  much  pain  in  the  forehead  and  any  exposure  to  the  heat  of  the  sun  or  exer- 
cise causes  giddiness  and  severe  pain  in  the  other  eye  and  dimness  o(  vision.  The 
anterior  half  of  the  scalp  of  right  aide  of  head  is  numb. 
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At  the  next  examination,  January  4r,  1873,  the  following  report  was 
•  submitted: 

He  has  lost  the  eye  of  the  right  side;  the  bullet  was  extracted.  The  orbit  was 
badly  fractured  and  there  is  considerable  deformity.  There  is  a  constant  semipuru- 
lent  discharge  from  the  orbit.  The  left  eye  is  weak  and  the  power  of  adaptation  to 
different  distances  is  considerably  impaired,  though  the  appearance  of  the  eye  to  an 
ordinary  medical  observer  is  normal.  The  injury  is  equivalent  to  the  loss  of  a  hand 
or  foot  for  purposes  of  manual  labor. 

At  the  examination,  September  17,  1875,  and  September  4,  1877, 
the  soldier  was  reported  to  have  complained  of  pain  and  numbness  of 
forehead  and  giddiness. 

The  last  medical  examination  of  the  soldier,  December  15, 1886,  about 
four  years  and  three  months  before  the  fatal  attack,  was  reported  as 
follows: 

We  find  the  right  eye  has  been  removed,  stump  in  good  condition.  Find  cicatrix 
along  superior  border  of  right  orbit  from  supraorbital  notch  to  right  temple.  The 
supraorbital  notch  is  enlarged  and  the  bone  roughened  the  whole  length  of  superior 
border.  Right  temple  seems  very  tender.  Left  pupil  unusually  dilated,  but  reacts 
to  light.  Find  obstruction  of  left  lachrymal  duct,  causing  tears  to  run  over  margin  of 
lid.    *    *    *    Find  slight  deafness  of  right  ear.     Function  of  left  ear  normal. 

Dr.  F.  B.  Adams  stated  under  oath,  June  17,  1891,  that  he,  in  com- 
pany with  Dr.  Estabrook,  saw  the  soldier  in  his  last  illness,  and  at 
that  time  he  was  suffering  undoubtedly  from  inflammation  of  men- 
inges of  the  brain,  accompanied  with  typhoid  symptoms,  and  in  the 
affiant's  opinion  the  soldier's  death  was  due  to  inflammation  of  the 
brain  and  meninges. 

In  a  letter  under  date  of  December  8,  1892,  the  above-named  affiant 
made  the  following  statement: 

In  relation  to  claim  No.  514195  of  Rebecca  C.  Morgan,  as  widow  of  Isaac  H.Mor- 
gan, will  say  that  on  the  25th  of  March,  1890,  I  was  called  there  and  found  the  said 
Iaaac  N.  Morgan  suffering  from  severe  headache,  pain  in  the  back,  and  tenderness  in 
the  right  iliac  fossa,  and  his  temperature  at  that  time,  so  far  as  I  can  recollect,  was 
102.  On  the  27th  of  March  I  was  called,  and  found  him  very  sick,  temperature  at 
104,  and  somewhat  delirious  at  times,  complaining  of  considerable  pain  in  the  head. 
On  the  28th  I  was  called  again  to  see  him  in  consultation  with  Dr.  Williams,  of 
Rockland,  and  found  him  very  delirious  during  the  day,  at  that  time  so  that  he  didn't 
know  anything,  and  on  the  28th  Dr.  Estabrook  was  called  in  consultation,  and  we 
found  him  more  delirious  on  that  day  and  continued  so  to  the  day  of  his  death.  On 
the  30th  Dr.  Estabrook  was  called  again  in  consultation;  found  him  about  the  same 
on  that  day — delirious.  On  the  31st  Dr.  Home,  of  South  Thomaston,  and  Dr.  Loren- 
saeler,  of  Thomaston,  were  called,  and  on  that  day  he  died,  along  in  the  afternoon. 
He  was  delirious  all  the  time. 

I  think  the  immediate  cause  of  his  death  was  inflammation  of  the  brain  and  its 
meninges,  but  whether  or  not  it  was  originally  caused  by  the  wound  which  destroyed 
the  right  eyeball,  and  bone  inclosing  it,  I  am  unable  to  say  positively. 

When  this  witness  was  called  to  testify  on  special  examination, 
July  28,  1898,  he  stated,  among  other  things,  as  follows: 

I  attended  Isaac  N.  Morgan,  of  South  Thomaston,  Itotcv  ^YaxeYi  %to  Vta^A^Vu&&> 
sive,  1891,  when  I  called  to  see  soldier  and  iomid\i\mcotAue^\oV>^\^>«^^w^» 
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from  a  high  fever,  temperature  102  or  103  degrees,  complaining  of  pain  in  his  head. 
I  am  positive  as  to  the  pain  in  the  head.  He  was  delirious  at  times  during  his  sick- 
ness. There  were  typhoid  symptoms  present.  I  was  somewhat  in  doubt,  as  I  was 
young  in  practice,  so  I  called  in  consultation  Drs.  Estabrook  and  Williams.  Dr. 
Horn,  of  South  Thomaston,  and  Dr.  Lorensaeler,  of  Thomaston,  were  called  by  claim- 
ant, and  not  when  I  was  there.  Yes,  they  were,  too.  It  is  my  impression  that  the 
bowels  were  somewhat  swollen;  his  temperature  was  above  the  normal  right  along. 
Claimant  stated  that  at  night  the  soldier  was  so  delirious  that  he  had  to  he  held  in 
bed;  that  he  picked  the  bed  clothes,  especially  during  the  last  part  of  his  sickness. 

Q.  What  history  did  you  get  of  the  case  when  you  were  first  called  in? — A.  His 
wife  simply  told  me  that  he  complained  very  much  of  his  head  where  he  had  been 
wounded  over  the  eye,  as  I  now  recall.  I  made  no  examination  of  the  eye  or  its  sur- 
rounding parts.  I  think  it  was  Dr.  Estabrook*  s  opinion  that  soldier  was  suffering 
from  meningitis.  I  did  not  analyze  his  urine;  it  was  highly  colored.  Do  not  recall 
now  whether  the  quantity  was  normal  or  not.  The  last  day,  March  31,  he  died;  he 
was  in  a  comatose  state.  I  saw  him  in  the  forenoon  of  the  day  he  died.  I  do  not 
recall  his  temperature  that  day,  but  I  think  his  bowels  were  swollen.  I  could  not 
aay  whether  I  detected  any  symptoms  of  uraemia.  I  do  not  recall  that  he  had 
convulsions ;  no  smell  of  urine  about  him.  From  m y  subsequent  experience  in  typhoid 
fever  cases  I  should  say  that  all  the  symptoms  of  the  disease  were  not  present  in 
Morgan's  case,  as  I  now  remember.  It  wras  my  opinion  at  the  first  it  was  typhoid 
fever,  but  Estabrook  differed  from  me.  I  do  not  recall  what  opinion  Drs.  Williams 
and  Lorensaeler  expressed. 

Q.  Now,  Doctor,  can  you  give  me  the  grounds  on  which  you  base  the  opinion  that 
soldier  was  suffering  from  inflammation  of  the  brain? — A.  The  only  thing  that  I 
can  say  is  that  I  judged  from  the  duration  of  the  sickness,  only  about  a  week  or  ten 
days,  the  intense  pain  that  he  complained  of  in  the  head  in  his  lucid  moments,  and 
Dr.  Estabrook' s  opinion.     I  leaned  upon  said  physician,  as  I  was  young  in  practice.  • 

Dr.  Thomas  L.  Estabrook  made  the  following  statement  under  oath, 
%26,  1891: 

I  saw  Isaac  N.  Morgan  several  times  during  his  last  illness.  He  had  evidently 
been  suffering  from  inflammation  of  the  meninges  of  the  brain,  accompanied  with 
typhoid  symptoms.  I  think  the  immediate  cause  of  his  death  inflammation  of  the 
brain  and  the  meninges. 

On  the  5tb  day  of  December,  1892,  the  witness  made  the  following 
statement  in  a  letter  to  the  Commissioner  of  Pensions: 

I  was  but  a  consulting  surgeon  in  the  case  of  Isaac  N.  Morgan,  late  lieutenant  of 
Company  B,  First  Maine  Heavy  Artillery.  I  saw  him  but  three  times  before  he 
died.  His  symptoms  when  I  saw  him  were  as  follows:  He  had  complained  of  some 
pain  and  intolerance  of  light,  as  I  learned  from  the  nurse,  and  was  evidently  suffer- 
ing from  meningitis;  talking  incoherently,  picking  the  bedclothes,  very  restless, 
Pitching  and  delirious,  pulse  rapid,  only  lived  three  days  after  I  saw  him.  I  feel 
^Bured  that  he  died  from  inflammation  of  the  brain  and  its  meninges.  I  have  no 
loubt  in  my  own  mind  that  the  wound  which  destroyed  the  right  eyeball  and  part 
f  the  inclosing  bone  wTas  probably  the  cause  of  the  disease  of  the  brain  and  its  inen- 
nges  and  finally  the  cause  of  his  death. 

When  called  on  special  examination  July  28,  189S,  he  testified  as 
follows: 

My  books  show  I  visited  soldier  March  28,  1891,  in  consultation  mtYvTft.  K<\a.Tw&,  ^ 

tnd  again  March  30,  1891,  alone.     I  am  under  the  impression  W\«&  1  «a.^'  *fc\&\«t  ^ 

hree  times,  twice  in  consultation  with  Dr.  Adams. 
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When  I  first  saw  soldier,  March  28,  1891,  I  found  him  confined  to  the  bed  in  a 
semiconscious  state,  tossing  somewhat  about  the  bed.  He  had  all  the  symptoms  of 
typhoid  fever,  but  the  fullness  and  tenderness  of  bowels  were  lacking.  I  took  his 
temperature  by  inserting  the  instrument  in  his  mouth.  His  temperature  was  high 
above  the  normal,  but  can  not  give  the  degree.  His  wife  told  me  that  at  nights  he 
would  pick  at  the  bedclothes.  I  did  not  analyze  his  urine,  but  his  wife  showed  me 
the  urine  and  I  found  he  had  passed  the  normal  quantity  of  urine.  His  lungs  were 
normal.  I  do  not  think  Dr.  Adams  had  any  pronounced  opinion  as  to  the  disease  of 
the  patient.  I  thought  he  must  be  suffering  from  meninges  of  the  brain  from  the 
history  of  the  case  as  given  me  by  the  wife,  she  stating  he  suffered  intense  pain  in 
the  head,  over  the  eye,  where  he  was  wounded.  She  stated  he  had  been  working 
in  the  shop  at  night  and  took  cold.  I  made  no  examination  of  the  wounded  eye; 
as  I  recall  the  stump  looked  healthy.  When  I  saw  him  March  30  his  pulse  was 
very  rapid.  I  forget  his  temperature;  he  was  unconscious  at  times.  I  managed  to 
wake  him  up  for  a  minute,  but  he  relapsed  in  the  unconscious  or  comatose  state. 
He  had  no  convulsions  that  I  saw.  I  found  no  symptoms  of  uraemia.  *  *  *  Tak- 
ing all  the  facta  in  consideration  I  hardly  believe  the  soldier  had  typhoid  fever. 
*  *  *  I  can  give  no  other  grounds  than  stated  for  the  opinion  that  soldier  died 
from  meningitis,  which  may  have  been  due  to  the  wound  of  the  eye. 

Dr.  Horn  stated  on  special  examination,  June  27, 1898,  that  he  was 
then  unable  to  state  what  was  his  diagnosis  of  the  soldier's  fatal  disease. 

Dr.  Williams,  another  consulting  physician,  stated,  when  called  to 
testify  on  special  examination,  that  he  did  not  discover  marked  symp- 
toms of  typhoid  fever,  but  was  unable  to  recall  the  disease  from  which 
the  soldier  was  suffering  when  he  saw  him  in  his  last  illness. 

The  widow,  in  her  testimony  before  the  special  examiner,  stated,  i* 
reference  to  her  husband's  fatal  illness,  that  about  Saturday,  March  2^ 
1891,  he  commenced  complaining  of  his  head — a  pain  through  his  he^ 
especially  on  the  right  side,  where  he  was  wounded.  On  Sunday  ' 
still  complained  of  his  head,  and  on  Monday  he  took  to  his  bed  a>* 
soon  became  delirious.  She  remembers  that  when  he  was  delirio1 
blood  ran  out  of  the  wounded  socket;  that  he  tried  to  clutch  his  &2 
socket  trhile  delirious,  as  if  in  pain.  He  had  to  be  held  down  in  lr* 
by  main  force.  Every  little  sickness  he  had  in  the  past  seemed 
affect  his  head;  always  complained  of  his  head  paining  him. 

The  medical  referee  submitted  the  following  statement  November  < 
1900: 

The  appeal  in  this  case  relates  to  the  rejection,  in  1898,  of  the  widow's  claim  und< 
the  general  law.    The  claim  had  been  previously  rejected  in  1893,.  and  when  it  W* 
reconsidered  in  connection  with  the  previous  appeal  it  was  reopened  in  order  that 
special  examination  might  be  made  to  determine  definitely  the  conditions  whid 
preceded  the  fatal  illness,  the  nature  thereof,  and  the  immediate  cause  of  death. 

The  late  officer  was  pensioned  for  the  loss  of  his  right  eye  and  injury  of  left  eye 
results  of  a  gunshot  wound,  and  these  conditions  were  legally  accepted  in  the  widow'* 
claim.  His  death  occurred  March  31,  1891,  after  an  acute  illness  of  about  ten  days, 
during  which  febrile  and  cerebral  symptoms  were  most  marked.  There  appears  tc 
have  been  some  differences  of  opinion  among  the  several  physicians  who  were  called 
to  the  case,  and  the  affection  was  diagnosticated  as  typhoid  fever  by  some  and  acute 
meningitis  by  others,  while  still  another  physician  is  said  to  have  suggested  that  the 
trouble  was  uraemia.     The  evidence  adduced  by  the  special  examination  was  not 
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cooclosive  upon  this  point,  but  the'  history  of  the  case  warrants  the  conclusion  that 
in  any  event  there  was  no  pathological  relation  between  the  fatal  illness  and  the 
remote  gunshot  wound. 

In  the  appeal  reference  is  made  to  medical  authorities  as  showing  acute  meningitis 
is  frequently  caused  by  injuries  of  the  head;  but  the  fact  that  this  effect  is  immediate 
aad  not  remote  has  been  ignored. 

The  action  appealed  from  is  adhered  to. 

To  recapitulate,  the  late  officer  is  shown  to  have  received  a  gunshot 
wound  which  destroyed  the  right  eye  and  fractured  the  bones  of  the 
upper  part  of  the  orbit,  and  there  was  subsequent  loss  of  bone. 

It  is  further  shown  by  the  official  reports  of  the  examining  surgeons 
of  the  Bureau  that  as  late  as  January,  1873,  there  was  a  purulent  dis- 
charge from  the  wounded  orbit.  The  widow  states  that  during  the 
fatal  illness  there  was  a  bloody  discharge  from  this  part.  It  is  noted 
that  this  condition  was  not  mentioned  by  any  other  witness,  but  there 
is  no  evidence  that  such  was  not  the  fact. 

In  the  last  declaration  for  increase  filed  by  the  late  pensioner, 
November  8,  1890,  less  than  four  months  prior  to  his  death,  he  alleged 
that  he  suffered  with  pain  in  his  head  as  a  result  of  the  wound.  He 
was  not  examined  under  this  claim,  but  had  he  been  his  statement  as 
to  the  existence  of  pain  in  his  head  could  not  have  been  verified  by 
any  physical  condition.  This  allegation,  however,  has  value  in  deter- 
mining the  merits  of  the  claim. 

The  entire  history  of  the  case  indicates  that  at  no  time  was  the  late 
pensioner  free  from  symptoms  indicative  of  disease  in  parts  in  prox- 
imity to  the  wound,  and  it  has  been  concluded  by  the  medical  officers 
of  the  Bureau  that  death  resulted  from  cerebral  meningitis  or  disease 
of  the  brain. 

Idiopathic  inflammation  of  the  meninges  of  the  brain  must  be  a 
rare  condition;  indeed,  it  is  doubtful  if  it  ever  takes  place.  Focal 
Meningitis  or  encephalitis  may  be  unquestionably  caused  by  an  exten- 
sion from  some  neighboring  inflammatory  focus,  as  an  orbital  disease, 
or  by  the  invasion  of  pyogenic  organisms. 

In  the  absence  of  any  other  more  probable  cause  for  infection  than 
the  continued  disease  in  the  orbit,  as  evidenced  by  continued  pain  and 
discharge,  it  must  be  concluded  the  fatal  disease  was  caused  primarily 
V  the  gunshot  wound. 

For  the  reasons  stated  the  adverse  action  is  reversed  and  the  papers 
in  the  case  herewith  returned,  with  the  request  that  the  claim  be  read- 
judicated  and  allowed. 

P.  D. — VOL.  11 15 
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JURISDICTION— DIVORCE— DECREE-RECORD. 

Annie  M.  Shipp  (widow). 

The  widow's  claim  was  rejected  on  the  ground  that  her  husband  obtained  a  divorce 
from  her  in  the  State  of  Indiana  while  she  resided  in  Arizona.  The  transcript 
of  the  record  fails  to  show  affirmatively  that  a  copy  of  the  summons  in  the 
divorce  proceedings  was  mailed  to  her,  although  her  post-office  address  was 
known.  This  statutory  requirement  being  omitted,  it  is  fatal  to  the  jurisdiction 
of  the  court. 

Assistant  Secretary  F.  L.  Campbell  to  t/ie  Com?nissioner  of  Pensions, 

February  8,  1901. 

On  July  28,  1900,  the  Department  rendered  the  following  decision: 

William  T.  Shipp,  late  of  Company  K,  Ninth  United  States  Infantry,  died  on  Jan- 
uary 2, 1897,  being  at  the  time  borne  upon  the  pension  roll  under  the  general  law  at 
the  rate  of  $17  per  month  by  reason  of  a  disability  resulting  from  disease  of  heart  the 
result  of  rheumatism,  disease  of  the  rectum,  and  dyspepsia. 

On  December  8,  1898,  Annie  M.  Shipp  filed  a  declaration  as  the  widow  of  said 
soldier,  alleging  that  his  death  resulted  from  his  military  service.     (No.  716436.) 

Her  claim  was  adjudicated  on  July  6,  1900,  and  rejected  on  the  ground  that  the 
soldier  in  his  lifetime  obtained  a  divorce  from  her  in  the  State  of  Indiana,  on  Novem- 
ber 20,  1894. 

Assigning  said  action  as  error,  appeal  was  taken  on  July  14,  1900,  contending  that, 
after  having  made  her  application  for  pension,  claimant  was  informed  that  her  hus- 
band had  obtained  a  decree  of  divorce  from  her  in  the  State  of  Indiana,  and  that 
pension  was  being  paid  to  another  woman  who  claimed  to  be  his  widow;  that  claim- 
ant had  never  been  served  with  any  notice  of  a  divorce  proceeding  against  her  on  the 
part  of  her  husband,  and  that  her  husband  at  the  time  of  said  decree  had  not  been 
a  resident  of  the  State  of  Indiana  for  six  months,  whereas  the  law  of  said  State 
requires  two  years'  residence  in  order  to  give  the  courts  thereof  jurisdiction  to  render 
a  valid  and  legal  decree  of  divorce,  and  for  that  reason  it  is  contended  that  said 
decree  is  void  and  of  no  binding  force. 

It  appears  that  the  claimant  was  notified  in  writing  on  April  6,  1900,  by  the  Com- 
missioner of  Pensions,  as  follows: 

14  In  response  to  your  letter  of  February  3,  1900,  returned  herewith,  you  are 
advised  that  it  appears  of  record  in  this  Bureau  that  William  T.  Shipp,  late  a  cor- 
poral of  Company  K,  Ninth  United  States  Infantry,  was  divorced  from  Annie  Shipp 
on  November  20,  1894,  by  decree  of  the  circuit  court  of  Johnson  County,  Ind. ;  that 
he  remarried  Effie  Sandefer  in  Indiana  on  February  5,  1896,  with  wThom  he  lived 
until  his  death  January  2,  1897,  and  who  is  now  pensioned  as  his  widow.  The  evi- 
dence upon  which  Mrs.  Shipp1  s  claim  was  allowed  appears  to  have  been  regular  in 
ail  respects,  and  as  the  validity  or  invalidity  of  the  divorce  is  a  question  which  does 
not  come  within  the  jurisdiction  of  this  Bureau,  I  am  unable  to  afford  you  any  relief 
in  the  premises." 

It  appears  that  Mrs.  Effie  Shipp,  the  second  wife  of  the  soldier,  who  is  now  pen- 
sioned as  his  widow,  filed  her  claim  on  February  17,  1897,  shortly  after  his  death. 
Accompanying  her  declaration  is  the  following  document  offered  in  evidence  for  the 
purpose  of  establishing  the  existence  of  a  divorce  of  the  soldier  from  the  claimant  in 
the  case  at  bar: 

State  of  Indiana,  Johnson  County,  88: 

Be  it  known,  that  on  the  20th  day  of  November,  1894,  being  the  second  judicial 
day  oi  the  November  term,  1894,  of  the  circuit  court  of  Johnson  County  and  State  of 
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Indiana,  before  the  Hon.  W.  J.  Buckingham,  judge  of  said  court,  the  following  pro- 
ceedings were  had  in  the  cause  of  William  T.  Shipp  v.  Annie  Shipp,  No.  1681 — Divorce. 

Comes  now  said  plaintiff,  by  his  attorneys  Miller  and  Barnett,  and  shows  to  the 
satisfaction  of  the  court  by  the  notice  and  affidavit  of  A.  N.  Crecraft,  proprietor  and 
publisher  of  the  Franklin  Weekly  Democrat,  a  newspaper  of  general  circulation, 
printed  and  published  in  the  city  of  Franklin,  Johnson  County,  Ind.,  that  due  and 
legal  notice  has  been  given  said  defendant  to  answer  to  said  complaint  by  three  pub- 
lications in  said  paper,  the  first  of  which  was  on  Friday,  the  28th  day  of  September, 
1894,  and  the  last  on  Friday,  the  12th  day  of  October,  1894,  which  notice  and  affidavit 
reads  in  words  and  figures  as  follows,  to  wit.  (Here  insert. )  And  now  on  plaintiff's 
motion  the  defendant,  Annie  Shipp,  is  three  times  loudly  called  in  open  court  but 
comes  not,  but  wholly  makes  default  herein. 

Thereupon  this  cause  coming  on  for  trial  is  now  submitted  to  the  court  for  trial 
without  the  intervention  of  a  jury,  and  the  court,  having  heard  the  evidence  and  the 
argument  of  the  counsel  and  being  sufficiently  advised  in  the  premises,  now  finds  that 
the  bonds  of  matrimony  heretofore  and  now  existing  between  this  piai  tiff  and 
defendant  ought  to  be  dissolved,  set  aside,  and  held  for  naught,  and  that  said  plaintiff 
ought  to  be"  divorced  from  the  defendant. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court  that  the  bonds  of  matri- 
mony existing  between  this  plaintiff  and  defendant  be  and  they  are  hereby  dissolved, 
set  aside,  and  held  for  naught,  and  they  are  hereby  divorced  each  from  the  other. 

State  op  Indiana,  Johnson  County,  88: 

I,  Charles  Byfield,  clerk  of  the  circuit  court  of  Johnson  County,  in  the  State  of 
Indiana,  do  hereby  certify  that  the  foregoing  is  a  true  and  complete  copy  of  the  pro- 
ceedings had  in  said  court,  and  entered  on  the  records  thereof  in  the  above-entitled 
cause  on  the  day  and  year  first  aforesaid,  as  appears  of  record  in  my  office. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix  the  seal  of  said 
circuit  court,  at  my  office  in  the  city  of  Franklin,  this  9th  day  of  March,  1897. 

Charles  Byfield, 
Clerk  Circuit  Court,  Johnson  County. 

The  foregoing  paper,  which  purports  to  be  a  judgment  of  divorce  obtained  in  the 
circuit  court  of  Johnson  County,  State  of  Indiana,  gives  the  case  an  aspect  in  the 
nature  of  a  contest  between  two  claimants  for  pension,  each  claiming  to  be  the  widow 
°f  the  soldier.    It  is  a  well-recognized  principle  of  law,  which  obtains  in  many  cases, 
that  where  it  appears  that  a  person  has  been  twice  married  the  law  interposes  the 
presumption  that  each  marriage  was  valid  and  lawful,  which  implies,  of  course,  that 
the  relation  which  resulted  from  the  first  marriage  had  lawfully  terminated  at  the 
time  when  the  second  marriage  was  celebrated.     The  case  at  bar,  however,  does  not 
come  within  the  domain  of  such  presumption.    The  claimant  under  the  second  mar- 
riage sets  up  a  specific  judicial  proceeding  evidenced  by  the  foregoing  document  as  a 
•  legal  fact  which  shows  the  termination  of  soldier's  first  marital  relation  before  he 
entered  upon  the  second.    The  claimant  in  the  case  at  bar  contends  that  what  pur- 
ports to  be  a  judgment  of  divorce  which  constituted  the  ground  of  rejection  of  her 
claim  is  a  mere  nullity  and  should  have  been  so  treated  in  the  adjudication  of  her 
claim.    It  is  a  commonly  recognized  principle  of  jurisprudence  that  a  judgment  of  a 
court  of  competent  jurisdiction  imports  verity,  and  can  not  be  attacked  except  upon 
proper  proceedings  instituted  in  the  court  which  rendered  the  judgment.     It  is  also 
equally  true  that  anything  which  purports  to  be  a  judgment  of  a  court  of  competent 
jurisdiction,  but  which  is  affected  with  an  inherent  infirmity  clearly  showing  a  want 
of  jurisdiction,  is  absolutely  void,  and  can  be  attacked  at  all  times  and  by  any  person 
at  interest  and  treated  as  a  nullity. 
Section  1051,  Revised  Statutes  of  the  State  of  Indiana,  is  as  follows: 
"Divorce  may  be  decreed  by  the  superior  and  circuit  court*  ol  the  ^fate,  on\*£v 
tion  hied  by  any  person  who  at  the  time  of  filing  such  petition  la  axvo*  ^aaSWvax^ 
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been  a  bona  fide  resident  of  the  State  for  the  last  two  years  previous  to  the  filing  of 
the  same  and  a  bona  fide  resident  of  the  county  at  least  six  months  immediately 
preceding  the  filing  of  such  petition,  which  bona  fide  residence  shall  be  duly  proven 
by  such  petitioner  to  the  satisfaction  of  the  court  trying  the  same  by  at  least  two 
witnesses  who  are  resident  freeholders  and  householders  of  the  State;  and  the 
plaintiff  shall,  with  his  petition,  file  with  the  clerk  of  the  court  an  affidavit,  sub- 
scribed and  sworn  to  by  himself,  in  which  he  shall  state  the  length  of  time  he  has 
been  a  resident  of  the  State,  and  stating  particularly  the  place,  town,  city,  or  town- 
ship in  which  he  has  resided  for  the  last  two  years  past,  and  stating  his  occupation, 
which  shall  be  sworn  to  before  the  clerk  of  the  court  in  which  eaid  complaint  is 
filed." 

Section  1055,  Revised  Statutes  of  said  State  of  Indiana,  is  as  follows: 

"  The  clerk  of  the  court  in  which  such  petition  is  filed  shall  issue  a  summons  for 
the  defendant  to  appear  and  answer  said  petition,  which  summons  shall  be  person- 
ally served  on  said  defendant,  if  a  resident  of  the  State,  either  by  reading  or  leaving 
a  copy  thereof  at  his  or  her  usual  place  of  residence,  such  usual  place  to  be  the  resi- 
dence of  such  defendant  at  the  time  the  copy  is  left." 

Section  1056,  Revised  Statutes  of  said  State,  is  as  follows: 

"  Jf  it  shall  appear  by  the  affidavit  of  a  disinterested  person  that  the  defendant  is 
not  a  resident  of  this  State,  the  clerk  shall  give  notice  of  the  pending  of  such  petition 
by  publication  for  three  successive  weeks  in  some  weekly  newspaper  of  general  circu- 
lation published  in  such  county,  or  if  there  be  no  such  paper,  then  in  one  published 
in  this  State  nearest  the  county  seat  of  such  county:  Provided,  That  the  plaintiff 
shall,  in  case  such  notice  is  to  be  given  by  publication  as  aforesaid,  before  the  same 
is  given,  file  his  or  her  affidavit,  if  such  residence  be  known  to  the  plaintiff,  and  if 
such  residence  be  unknown  to  the  plaintiff  such  affidavit  shall  so  state,  and  in  case 
such  affidavit  state  the  residence  of  the  defendant  the  clerk  shall  forward  by  mail 
to  such  defendant  the  number  of  the  paper  containing  such  notice,  with  the  notice 
marked." 

Now,  it  will  be  observed  that  the  soldier  must  have  been  a  bona  fide  resident  of  the 
State  of  Indiana  for  two  years  next  preceding  the  institution  of  divorce  proceedings 
by  him.    That  material  fact,  which  was  necessary  to  be  alleged  and  proven  in  order 
to  give  the  circuit  court  of  Johnson  County  jurisdiction  in  the  case,  does  not  appear 
in  what  purports  to  be  the  judgment  of  divorce  offered  in  evidence  by  Effie  Shipp,  the 
second  wife  of  the  soldier.     In  her  application  she  relied  upon  the  fact  that  the 
soldier  had  obtained  a  divorce  from  his  former  wife,  but  the  evidence  offered  by  her 
does  not  recite  the  jurisdictional  facts,  which,  under  the  statutes  of  Indiana,  are 
necessary  to  empower  a  circuit  court  of  that  State  to  render  a  valid  and  binding 
decree  of  divorce.    It  may  be  true,  and  perhaps  the  presumption  of  law  in  favor  of 
the  validity  of  the  judgment  in  question  obtains,  that  the  complete  record  of  the 
divorce  proceedings  would  supply  the  jurisdictional  facts  concerning  which  the 
decree  is  silent,  but  under  the  view  which  I  take  of  the  case  the  claimant  was  entitled 
to  the  benefit  of  the  whole  record  in  the  adjudication  of  her  claim.     There  is  evidence 
on  file  which  strongly  tends  to  show  that  soldier  was  not  a  bona  fide  resident  of  the 
State  of  Indiana  for  the  period  of  two  years  next  preceding  the  institution  of  divorce 
proceedings.     The  judgment  or  decree  of  divorce  in  evidence  was  obtained,  it 
appears,  on  November  20, 1894.    The  first  publication  made  in  the  Franklin  Weekly 
Democrat  was  inserted  on  September  28,  1894.    On  January  3, 1893,  the  soldier  filed 
an  application  for  increase  of  pension,  at  which  time  he  appears  to  have  been  an 
inmate  of  the  Soldiers*  Home  located  in  the  District  of  Columbia.     On  May  8, 1894, 
a  similar  application  was  filed  by  the  soldier,  at  which  time  it  also  appears  that  he 
was  an  inmate  of  said  institution.  .  Soldiers'  Home,  District  of  Columbia,  is  therein 
given  as  his  post-office  address.    On  December  27, 1894,  the  soldier  filed  an  affidavit, 
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a  which  he  said:  "I  was  in  the  Soldiers1  Home  at  Washington,  D.  C,  from  April, 
892,  to  June,  1894." 

Now,  it  will  be  observed  that  the  requirement  of  the  Revised  Statute  of  the  State 
>f  Indiana  is  to  the  effect  that  an  applicant  for  divorce  shall  file  an  affidavit 
'stating  particularly  the  place,  town,  city,  or  township  in  which  he  has  resided  for 
he  last  two  years  past,"  etc.  If  that  record  is  true  the  soldier  could  not  truthfully 
lave  made  any  such  statement.  It  will  be  noticed  that  the  statute  above  mentioned 
requires  residence,  not  citizenship,  for  two  years  in  order  to  give  the  courts  of  that  State 
juriadiction  in  matters  of  divorce.  But  it  appears  that  the  soldier  was  a  resident  of 
the  District  of  Columbia  from  1892  to  June,  1894. 

The  contention  of  the  claimant  in  this  case  is  that  the  soldier  did  not  reside  in  the 
State  of  Indiana  for  as  much  as  six  months  prior  to  the  time  when  he  instituted 
divorce  proceedings  against  her,  and  that  she  has  never  received  notice  of  any  such 
proceedings.  It  will  be  observed  that  the  statute  above  referred  to  contemplates  the 
personal  presence  of  a  person  in  the  State  of  Indiana  for  the  period  of  two  years  in 
order  to  give  jurisdiction  to  the  courts  in  a  divorce  proceeding  on  behalf  of  such 
person.  This  provision  of  the  statute  is  in  harmony  with  the  legal  signification  of 
the  word  "residence,"  which  is  defined  by  Bouvier  to  be  "personal  presence  in  a 
fixed  and  permanent  abode." 

"It  is  a  familiar  and  universal  rule  that  a  judgment  rendered  by  a  court  having 
no  jurisdiction  of  either  the  parties  or  the  subject-matter  is  void  and  a  mere  nullity, 
and  will  be  so  held  and  treated  whenever  and  wherever  and  for  whatever  purpose  it 
is  sought  to  be  used  or  relied  on  as  a  valid  judgment."  (Black  on  Judgments,  vol.  1, 
see.  218.) 

"It  is  an  axiom  of  the  law  that  judgments  entered  without  any  jurisdiction  are 
void  and  will  be  so  held  in  a  collateral  proceeding,  and  there  is  a  strong  and  grow- 
ing tendency  in  all  the  courts  to  hold  that  although  a  court  had  jurisdiction  over 
both  the  person  and  the  subject-matter,  but  did  not  have  the  jurisdiction  to  enter 
the  particular  judgment  entered  in  the  case,  such  judgment  is  void  and  may  be 
collaterally  impeached."  (American  and  English  Encyclopaedia  of  Law,  vol.  12, 
P.  147.) 

Referring  to  this  doctrine  in  a  footnote  the  same  authority  says: 

"This  is  hornbook  law,  and  the  following  cases  are  simply  cited  as  illustrating 
the  principle  that  such  judgments  will  be  held  void  in  a  collateral  proceeding." 

Among  the  cases  therein  cited  is  the  case  of  Louisville,  New  Albany  and  Chicago 
Railway  Company  r.  Hubbard,  116  Ind.,  193. 

"A  void  judgment  is  always  subject  to  collateral  attack,  and  it  can  derive  no  legal 
sanction  from  lapse  of  time."     (Paul  v.  Willis,  69  Tex.,  261. ) 

"The  judgment  of  a  court  having  no  jurisdiction  of  the  person  and  subject-matter, 
w  void  for  any  other  cause,  is  a  mere  nullity,  and  may  be  so  held  in  any  court  when 
it  becomes  material  to  the  interest  of  the  parties  to  consider  it."  (Code  of  Ga., 
1882,  sec.  3594  and  sec.  3828.) 

In  view  of  the  universal  trend  of  the  authorities  on  the  question  involved  in  this 
ase  I  am  of  the  opinion  that  the  application  of  the  claimant  was  erroneously  rejected 
»n  the  ground  stated.  The  action  complained  of  is,  therefore,  reversed,  with  instruc- 
ions  that  a  special  examination  be  conducted  with  a  view  of  obtaining  a  full  and 
omplete  transcript  of  the  record  of  the  divorce  proceedings  hereinbefore  mentioned, 
deluding  the  petition,  affidavits,  and  all  other  proceedings,  in  writing  and  of  record, 
-et  the  special  examiner  also  take  evidence  for  the  purpose  of  ascertaining  whether 
tie  soldier  was  a  bona  fide  resident  of  the  State  of  Indiana  for  two  years  next  pre- 
eding  the  institution  of  divorce  proceedings  by  him  against  the  claimant;  and  the 
jrm  bona  fide  resident  involves  an  inquiry  as  to  whether  he  was  personally  present 
i  eaid  State  during  the  period  mentioned. 
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After  the  report  of  such  special  examination  has  been  returned  let  the  case  be 
readjudicated  in  accordance  with  the  principles  herein  announced,  and  if  the  Bureau 
adheres  to  its  former  decision  let  the  papers  be  forwarded  to  the  Department  for 
further  consideration. 

This  case  has  been  made  special,  in  view  of  which  a  prompt  and  speedy  compliance 
with  the  instructions  is  requested. 

In  compliance  with  instructions,  a  full  and  complete  transcript  of 
said  divorce  proceedings  has  been  obtained,  including  all  matters  of 
record  in  the  circuit  court  of  Johnson  County,  Ind.  Besides  the  peti- 
tion for  divorce  and  the  decree  hereinbefore  fully  recited  the  record 
of  the  case  contains  the  following  affidavits: 

State  op  Indiana,  Johnson  County,  88: 

William  T.  Shipp,  being  duly  sworn  according  to  law,  upon  his  oath  says  that  he 
is  now  and  for  thirty-eight  years  last  past  has  been  a  bona  fide  resident  of  the  State 
of  Indiana;  that  for  two  years  last  past  he  has  been  a  bona  fide  resident  of  Needham 
Township,  Johnson  County,  in  said  State,  and  his  occupation  is  an  invalid  and  pen- 
sioner of  the  Umted  States  of  America. 

William  T.  Shipp. 

Subscribed  and  sworn  to  before  me  this  22d  day  of  September,  1894. 

,  Charles  Byfield, 

Clerk  of  C  C. 

State  op  Indiana,  Johnson  County: 

George  Dawson,  being  duly  sworn  according  to  law,  upon  his  oath  says  that  Annie 

Shipp,  the  defendant  in  the  foregoing  petition  for  a  divorce,  is  a  nonresident  of  the 

State  of  Indiana,  as  he  is  informed  and  verily  believes,  and  that  affiant  has  no 

interest  in  this  writ. 

G.  W.  Dawson. 

Subscribed  and  sworn  to  before  me  this  22d  day  of  September,  1894. 

Charles  Byfield,  Clerk  of  C.  C. 
State  of  Indiana,  Johnson  County,  88: 

William  T.  Shipp,  being  duly  sworn  according  to  law,  upon  his  oath  says  that 
he  is  the  plaintiff  in  the  foregoing  petition  for  a  divorce  and  that  the  defendant, 
Annie  Shipp,  is  a  resident  of  Tempe,  Maricopa  County,  Ariz.,  as  he  verily  believes. 

William  T.  Shipp. 

Subscribed  and  sworn  to  before  me  this  22d  of  September,  1894. 

Charles  Byfield,  Clerk  of  C  C. 

The  evidence  taken  by  the  special  examiner  also  shows  that  the 
soldier  enlisted  in  the  State  of  Indiana  on  November  29,  1872,  and 
was  continuously  in  the  service  until  June  30,  1891,  when  he  was 
discharged  at  St.  Francis  Barracks,  Fla.     On  April  16,  1892,  he  was 
admitted  to  the  Soldiers'  Home  in  the  District  of  Columbia,  from 
which  institution  he  was  discharged  at  his  own  request  on  August  2, 
1893.      He  was  again  admitted  to  that  institution  on  March  12,  1894, 
and,  at  his  own  request,  was  a  second  time  discharged  on  June  1, 1894. 
Immediately  after  this  second  discharge  it  appears  that  he  went  to  the 
State  of  Indiana,  where  he  began  divorce  proceedings  in  the  month  of 
September,  1894,  about  three  months  after  his  arrival  in  that  State. 
The  decree,  it  will  be  remembered,  was  obtained  at  the  November 
term,  1S94,  of  said  court.      From  1872,  the  date  of  soldier's  enlist- 
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ment,  up  to  the  month  of  June,  1894,  there  is  no  evidence  that  he  was 
ever  in  the  State  of  Indiana  except  on  a  short  furlough  after  the 
expiration  of  the  first  five  years  of  his  military  service. 

The  special  examiner  who  procured  the  transcript  of  the  divorce 
proceedings  also  took  the  depositions  of  Mrs.  Nicey  J.  Lusk,  the 
sister  of  the  soldier,  Corda  Golf,  his  niece,  G.  W.  Dawson,  his  brother- 
in-law,  and  Mrs.  Effie  Shipp,  now  pensioned  as  his  widow,  all  of  whom 
reside  in  the  State  of  Indiana,  Johnson  County,  in  which  the  divorce 
in  question  was  obtained.  The  testimony  of  the  three  first-mentioned 
witnesses  shows  that  the  soldier  had  not  been  in  said  State  for  at  least 
sixteen  years  prior  to  the  year  1894.  It  appears,  therefore,  that  both 
parties  at  interest  have  had  notice  of  the  proceedings,  have  been  fully 
beard,  and  are  both  aware  of  the  existing  status  of  the  case. 

It  also  appears  from  the  deposition  of  Effie  Shipp  that  when  the  sol- 
dier went  to  the  State  of  Indiana  in  1894  he  located  at  the  home  of  his 
sister  in  the  town  of  Franklin,  in  whichtshe,  too,  at  that  time  resided; 
that  she  had  known  the  soldier  from  childhood;  that  he  resided  at  the 
house  of  her  father  prior  to  his  enlistment  and  visited  there  one  time 
after  he  last  came  to  the  State,  before  he  began  his  divorce  proceed- 
ing. It  seems,  therefore,  that  she  was  at  the  time  of  her  marriage 
fully  advised  of  the  fact  that  the  soldier  relied  upon  the  validity  of  the 
divorce  in  question  as  legal  authority  on  his  part  to  contract  a  second 
marriage. 

There  is  no  contention  whatever  that  the  soldier  when  he  went  to 
Indiana  in  1894  ever  concealed  the  fact  that  he  was  a  married  man, 
but,  on  the  contrary,  at  his  instance,  a  notice  of  the  divorce  proceed- 
ings was  three  times  published  in  the  Franklin  Weekly  Democrat,  a 
newspaper  of  general  circulation  published  in  franklin,  the  town  in 
which  Mrs.  Effie  Shipp  resided.  That  published  notice  was  a  matter 
of  common  knowledge  in  the  community  and,  among  other  things, 
conveyed  the  information  that  Annie  Shipp,  the  claimant  in  this  case, 
was  not  a  resident  of  the  State  of  Indiana.  When  Mrs.  Effie  Shipp 
was  married  to  the  soldier,  therefore,  she  knew  that  the  lawful  quality 
of  the  relation  then  assumed  was  dependent  upon  the  validity  of  a 
divorce  obtained  in  the  State  of  Indiana  against  a  person  who  was  a 
nonresident.  These  facts  eliminate  any  favorable  consideration  which 
might  arise  from  an  equitable  view  point  of  the  case. 

In  the  light  of  the  facts  hereinbefore  recited  the  case  was  readjudi- 
cated  on  January  17,  1901,  and  the  former  action  adhered  to  upon 
the  same  ground  as  that  upon  which  the  claim  was  originally  denied. 
The  papers  are  now  before  the  Department  for  further  consideration. 
The  defendant  in  the  divorce  proceedings  in  question  was  a  non- 
resident of  the  State  of  Indiana  and  was  therefore  beyond  the  terri- 
torial limits  of  the  jurisdiction  of  the  court  which  rendered  the 
iecree. 
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In  such  a  case  the  statutory  requirements  must  be  strictty  complied 
with  and  all  the  jurisdictional  facts  must  affirmatively  appear  on  the 
face  of  the  proceedings. 

Section  1051,  Revised  Statutes  of  the  State  of  Indiana,  fully  recited 
above,  provides  that  the  bona  fide  residence  of  the  petitioner  shall  be 
shown  "to  the  satisfaction  of  the  court  trying  the  same  by  at  least 
two  witnesses  who  are  resident  freeholders  and  householders  of  the 
State."  In  this  respect  the  record  of  the  proceedings  obtained  by 
the  special  examiner  is  silent.  The  provision. of  this  statute  was  inter- 
preted in  the  case  of  Powell  v.  Powell  (53  Ind.,  p.  513).  The  syllabus 
on  that  point  is  as  follows: 

Where,  in  an  action  for  divorce,  the  residence  of  the  petitioner  is  not  proved  as 
required  in  section  7  of  the  act  of  March  10, 1873,  regulating  the  granting  of  divorces 
(2  Rev.  Stat.  1876,  p.  326),  the  court  has  no  power  to  decree  a  divorce. 

In  the  bodjT  of  said  decision  it  is  held  that: 

Divorces  may  be  decreed  by  the  superior,  circuit,  and  common  pleas  courts  of  this 
State  on  petition  filed  by  any  person  who,  at  the  time  of  filing  such  petition,  is  and 
shall  have  been  a  bona  fide  resident  of  the  State  for  at  least  two  years  previous  to 
the  filing  of  the  same,  and  a  bona  fide  resident  of  the  county  at  the  time  of  and  for 
at  least  six  months  immediately  preceding  the  filing  of  such  petition,  which  bona 
fide  residence  shall  be  duly  proven  by  such  petitioner  to  the  satisfaction  of  the  court 
trying  the  same,  by  at  least  two  witnesses,  who  are  resident  freeholders  and  house- 
holders of  the  State. 

It  will  be  observed,  from  the  language  of  this  section,  that  the  bona  fide  residence 
of  the  petitioner  in  the  State  for  two  years,  and  in  the  county  in  which  the  petition 
may  be  filed  for  six  months  at  least  immediately  preceding  the  filing  of  such  petition, 
is  a  jurisdictional  fact,  which  ought  to  be  averred  in  a  petition  for  divorce,  and 
which  must  be  duly  proved  by  the  petitioner,  to  the  satisfaction  of  the  court  trying 
the  cause,  bv  at  least  two  witnesses  who  are  resident  freeholders  and  householders  of 
the  State,  before  such  court  will  have  any  power  or  authority  to  decree  the  divorce. 

In  considering  this  feature  of  the  case,  the  legal  question  involved 
therein  was  disposed  of  by  the  Commissioner  of  Pensions  in  his 
approval  of  the  opinion  of  the  chief  of  the  law  division  as  follows: 

It  is  to  be  noted  from  an  inspection  of  a  copy  of  the  divorce  proceedings  in  the 
soldier's  suit  against  the  claimant,  Anna  E.,  that  the  affidavit  of  two  freeholders  as 
to  his  residence  in  the  county  and  State  is  not  with  the  record.  It  is  to  be  presumed, 
however,  that  such  affidavits  were  filed  in  the  cause. 

In  the  present  investigation  that  question  may  be  waived.  The 
evidence  of  two  freeholders  required  in  a  divorce  proceeding,  it  will 
be  observed,  had  reference  solely  to  the  manner  in  which  the  court 
acquired  jurisdiction  over  the  person,  not  of  the  defendant,  but  of  the 
petitioner. 

The  main  question  in  this  investigation  involves  an  inquiry  into  the 
manner  in  which  the  court  might  legally  acquire  jurisdiction  over  the 
person  of  the  nonresident  defendant,  the  claimant  in  the  case.  The 
petitioner,  William  T.  Shipp,  made  affidavit  to  the  effect  that  the 
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defendant,  Annie  Shipp,  was,  at  the  time  he  filed  his  petition,  a  res- 
ident of  Tempe,  Maricopa  County,  Ariz.  Whenever  the  nonresidence 
of  a  defendant  shall  thus  be  made  known  to  the  court,  section  1056, 
Revised  Statutes  of  the  State  of  Indiana,  hereinbefore  fully  recited, 
makes  it  the  dutv  of  the  clerk  of  the  court  before  which  the  case  is 
pending  to  forward  by  mail  to  such  defendant  the  number  of  the  paper 
containing  the  published  notice.  In  that  respect  also  the  record  of  the 
divorce  proceedings  is  silent. 

No  presumption  can  be  invoked  in  aid  of  a  judgment  or  decree  of 
divorce  where  the  defendant  has  at  all  times  been  outside  of  the  terri- 
torial limits  of  the  court  which  rendered  the  same.  In  such  a  case 
the  jurisdictional  facts  must  affirmatively  appear  upon  the  face  of  the 
proceedings.  This  principle  is  clearly  announced  in  vol.  12,  page  271, 
Am.  &  Eng.  Encyclopaedia  of  Law,  as  follows: 

A  court  of  general  jurisdiction  proceeding  within  the  general  scope  of  its  powers  is 
presumed,  in  a  collateral  proceeding,  to  have  had  jurisdiction  in  the  cause  until  the 
contrary  appears. 

The  presumption,  however,  extends  only  to  jurisdictional  facts,  concerning  which 
the  record  is  silent.  When  the  record  states  the  evidence  or  makes  an  averment  as 
to  a  jurisdictional  fact,  that  averment  or  its  conclusion  from  such  evidence  will  not 
be  questioned,  but  when  the  defendant  appears  from  the  record  to  have  been  with- 
out the  court's  territorial  jurisdiction,  lawful  service  will  only  be  presumed  when 
the  record  shows  he  appeared  and  defended. 

The  principle  was  again  announced  as  follows: 

Where  special  powers  conferred  upon  a  court  of  general  jurisdiction  are  brought 
into  action  according  to  the  course  of  the  common  law — that  is,  in  the  usual  form  of 
common  law  and  chancery  proceedings,  by  regular  process  and  personal  service, 
where  a  personal  judgment  or  decree  is  asked,  or  by  seizure  or  attachment  of  the 
property  where  a  judgment  in  rem  is  sought — the  same  presumption  of  jurisdiction 
will  usually  attend  the  judgments  of  the  court  as  in  cases  falling  within  its  general 
powers.  But  where  the  special  powers  conferred  are  exercised  in  a  special  manner, 
not  according  to  the  course  of  the  common  law,  or  where  the  general  powers  of  the 
court  are  exercised  over  a  class  not  within  its  ordinary  jurisdiction  upon  the  per- 
formance of  prescribed  conditions,  no  such  presumption  of  jurisdiction  will  attend 
the  judgment  of  the  court.  The  facts  essential  to  the  exercise  of  the  special  jurisdic- 
tion mustappear  in  such  cases  upon  the  record.     Galpin  v.  Page,  18  Wall.    ( U.  S. ) ,  350. 

In  the  case  of  Gray  v.  Larrimore,  2  Abb.  (U.  S.),  542,  the  same 
doctrine  is  announced,  as  follows: 

While  a  court  may  obtain  jurisdiction  over  persons  without  the  territorial  limits  of 
its  jurisdiction,  yet  it  would  appear  that  the  presumption  in  such  cases  is  not  quite 
the  same  as  in  cases  where  the  parties  are  within  those  territorial  limits.  Thus,  in  a 
cage  where  it  appeared  from  the  record  of  a  judgment  in  a  State  court  that  at  the 
time  of  an  alleged  personal  service  on  certain  defendants  they  lived  beyond  the  reach 
of  process  from  that  court,  and  it  did  not  appear  from  the  record  that  they  had 
appeared  and  defended,  or  were  actually  within  the  territorial  limits  of  the  court's 
jurisdiction  at  the  time  service  was  made  on  them,  a  United  States  court  held  that 
the  presumption  that  the  parties  had  been  duly  served  with  process  ceased,* and  that 
the  burden  of  proving  jurisdiction  over  them  was  thrown  upon  W\fc  \wr\ta&  ^\\e> 
invoked  the  benefit  of  the  decree  entered  in  the  case. 
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The  doctrine  that  a  court,  in  acquiring  jurisdiction  over  the  person 
of  a  nonresident  who  resides  beyond  its  territorial  limits,  shall  strictly 
comply  with  the  statutory  requirements  is  a  very  wholesome  and  salu- 
tary provision  of  law,  and  its  wisdom  is  clearly  illustrated  by  the  peculiar 
facts  and  circumstances  of  this  case.     The  claimant  was  residing  in 
Arizona,  as  was  stated  in  the  affidavit  of  the  petitioner,  and  if  a  copy 
of  the  paper  containing  the  published  notice  of  the  divorce  proceedings 
had  been  mailed  to  her,  as  required  by  statute,  the  probabilities  are 
that  she  would  have  received  the  lawful  notice  contemplated.    She 
appeared  before  a  special  examiner  in  September,  1900,  at  which  time 
she  deposed  to  the  effect  that  the  first  notice  she  ever  had  in  relation 
to  the  divorce  proceedings  was  contained  in  a  copy  of  the  Franklin 
Star,  which  she  received  in  December,  1894,  setting  forth  the  fact  that 
the  divorce  had  been  granted.     If  notice  had  been  mailed  to  her,  as 
required  by  statute,  then  it  would  have  been  incumbent  upon  her  to 
have  interposed  her  defense  before  the  rendition  of  the  judgment,  and 
thus  would  have  been  avoided  the  unhappy  conditions  attending  the 
present  controversy.     It  is  a  very  serious  and  a  material  matter  to 
have  the  social  and  legal  status  of  a  nonresident  affected  during  life 
by  the  judgment  of  a  court  of  another  State,  and  it  is  certainly  a  wise 
provision  of  the  law  that  extra  territorial  jurisdiction,  conferred  by 
statute  in  derogation  of  the  common  law,  should  be  exercised  in 
absolute  compliance  with  such  statute. 

This  case  is  controlled  by  the  decision  in  the  case  of  Emma  M. 
Cooper  (10  P.  D.,  434),  wherein  it  is  held  that — 

The  widow's  claim  was  rejected  on  the  ground  that  her  husband  obtained  a  divorce 
from  her  in  the  State  of  Colorado,  while  she  resided  in  the  State  of  Massachusetts. 
The  transcript  of  the  record  fails  to  show  affirmatively  that  a  copy  of  the  summons 
in  the  divorce  proceedings  was  mailed  to  her,  although  her  post-office  address  was 
known.  This  statutory  requirement  being  omitted,  it  is  fatal  to  the  jurisdiction  of 
the  court. 

The  action  complained  of  is  therefore,  reversed,  with  directions  that 
the  case  be  readjudicated  in  accordance  with  this  opinion,  and  action 
be  promptly  taken  in  view  of  the  fact  that  the  case  has  been  made 
special. 

marriage— evidence— presumption  of  death. 
Wesley  Buckler  et  al.  (minors). 

1.  Claimant's  first  husband  left  her  about  the  year  1856,  without  any  ostensible 
reason,  except  to  go  up  the  Wabash  River,  and  has  never  been  heard  of  by  his 
relatives  and  friends  since.  There  is  no  evidence  in  the  case  that  would  justify 
the  conclusion  that  said  husband  intended  to  forsake,  renounce,  or  relinquish 
his  concern  or  interest  for  said  claimant,  and  it  is  held  that  under  the  act  of 
March  13,  1896,  the  facts  warrant  the  presumption  that  said  first  husband  was 
dead  at  the  date  of  claimant's  marriage  to  soldier,  ten  years  after  the  departure 
of  said  first  husband,  and  that  said  marriage  was  valid  and  she  is  his  legal 
widow. 
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2.  Where  no  record  of  deaths  is  in  existence  in  a  particular  jurisdiction,  testimony  of 
two  credible  witnesses  as  to  the  date  of  death  of  a  person,  giving  good  reasons  for 
fixing  a  certain  date  as  the  date  of  such  person's  death,  will  be  accepted  as  suf- 
ficient proof  of  the  date  thereof. 

Amstant  Secretory  F.  L.  Campbell  to  t/ie  Commissioner  of  Pensions^ 

February  11,  1901. 

Wesley  et  al.,  as  minors  of  Braxton  Buckler,  formerly  a  private  in 
Company  H,  Fourteenth  Iowa  Volunteer  Infantry,  filed  their  declara- 
tion under  the  general  law  on  April  5,  1890,  claim  being  rejected  on 
September  23,  1897,  in  the  followirg  terms,  viz: 

On  the  grounds  of  claimants'  inability,  aided  by  special  examination,  to  show  the* 
date  of  soldier's  death,  or  that  they  are  the  legitimate  children  of  soldier.  The 
mother  of  minors  had  been  previously  married  to  one  Ambers,  who  left  her,  and  hi» 
whereabouts  or  death  since  said  abandonment  can  not  be  ascertained. 

A  special  examination  was  held  in  this  case,  and  it  is  shown  that  the 
mother  of  claimants,  Mary  Jane,  died  in  1884.  It  appears  by  the  testi- 
mony of  her  sister  and  niece  that  at  some  date,  probably  as  early  as. 
1853,  the  said  Mary  Jane  married  one  Vanbrun  Ambers.  For  some 
reason  unknown  to  said  affiant  Ambers  left  his  wife,  certainly  as  early 
as  1856,  probably  earlier,  and  was  never  afterwards  heard  from.  The 
mother  returned  to  her  sister's  home  in  Illinois,  and  in  1858  she,  with 
her  sister's  family,  removed  to  Kentucky.  In  1866  the  mother  of 
claimants  remarried.  .  Her  second  husband  was  the  within  soldier  and 
the  father  of  the  claimants  herein,  and  the  marriage  was  by  ceremony 
shown  by  witnesses  of  said  marriage.  They  lived  together  as  man 
and  wife  until  the  year  1875,  when  soldier  died. 

While  a  number  of  witnesses  who  testified  to  the  death  of  soldier 
could  not  fix  the  date  and  others  varied  some  little,  yet  two  witnesses- 
do  fix  it  as  March  17,  1875.     C.  C.  Dodson,  a  man  of  good  reputa- 
tion for  veracity,  testifies  to  said  date  and  gives  good  reasons  for  his- 
being  able  to  do  so.     Affiant  was  sick  at  the  time,  and  returned  from 
Sulphur  Springs  on  the  18th  of  March,  1875,  and  knows  that  soldier 
died  on  the  previous  day.     This  affiant  had  been  personally  acquainted 
with  soldier  since  1854.     A  cousin  of  claimants,  Mary  E.  Milner, 
testifies  as  to  the  same  date.     She  gives  no  special  circumstance  which 
recalls  said  date,  but  says  she  knew  at  the  time  the  date  on  which  he 
died  and  has  always  remembered  it.     She  was  20  years  of  age  at  the 
time. 

As  to  the  date  on  which  soldier  died  it  must  be  admitted  that  it  is 
proven  as  well  as  the  circumstances  permit.  He  died  in  an  evidently 
not  thickly  settled  county  of  Kentucky,  Carlisle,  and  no  record  of 
death  appears  to  have  been  preserved  if  such  a  record  was  ever  kept. 
It  is  in  evidence  that  the  county  records  were  all  destroyed  by  the 
burning  of  the  court-house  in  1880.  Two  witnesses  of  £Ood  x^W 
tion  have  testified  to  the  same  date,  and  the  basis  oi  tYievc  Vwo^Afe^^ 
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is  the  same  as  is  usual  in  such  cases.     It  is  therefore  concluded  that 
.soldier  died  on  March  17,  1875. 

The  question  of  the  legitimacy  of  claimants  depends  upon  the  validity 
of  the  marriage  of  their  mother  with  soldier.  That  the  mother  was 
married  to  one  Ambers  a  few  years  prior  to  1856  can  not  be  doubted; 
and  Ambers's  departure  in  1856,  together  with  his  continued  absence 
since  that  t  me,  is  as  well  proved  as  it  could  be  at  this  late  date.  Only 
two  persons  interviewed  appear  to  know  anything  about  Ambers. 
One,  the  sister  of  claimants'  mother,  and  who  was  about  20  years 
of  age  when  Ambers  departed,  testified  that  Mary  Jane  and  her  hus- 
band, Ambers,  lived  with  her  and  her  husband.  That  thereafter  they 
went  up  the  river  near  Paducah  and  lived  for  a  while.  That  later  on, 
certainly  as  early  as  1856,  Ambers  left  his  home  without  any  ostensi- 
ble reason,  and  Mary  Jane  returned  to  affiant's  house.  On  cross- 
examination  she  stated  that  she  knew  of  no  cause  for  Ambers's  depar- 
ture,  and  she  never  knew  of  any  difficulty  between  him  and  his  wife. 
That  he  went  off  up  the  Wabash  River  and  no  one  heard  of  him  after- 
wards. Marv  Jane  continued  to  live  with  this  affiant  in  Illinois  until 
1858,  when  they  all  moved  to  Ballard  County,  Ky.,  and  so  lived 
until  1866,  when  her  sister  married  the  within  soldier  at  her  house. 
She  is  positive  that  this  last  marriage  was  at  least  ten  years  after 
Ambers's  departure,  and  futher  states  that  all  the  family,  including 
her  sister,  supposed  and  believed  that  Ambers  was  dead.  The  only 
way  in  which  she  can  account  for  Ambers's  departure  is  because  both 
he  and  her  sister  were  young.  It  is  shown  by  evidence  not  heretofore 
referred  to  that  Mary  Jane  was  probably  about  14  years  of  age  when 
she  married  Ambers,  and  that  she  was  not  over  17  years  of  age  at  his 
departure.  Affiant  is  positive  that  no  one  ever  heard  from  Ambers 
after  he  went  up  the  Wabash  River,  and  it  is  observed  that  she  would 
doubtless  be  in  a  position  to  know,  for  her  sister  lived  with  her  for  ten 
years  succeeding  his  departure. 

Affiant's  daughter  is  the  only  other  witness  who  can  throw  any  light 
on  this  phase  of  the  subject.  This  witness  was  a  very  small  child  when 
her  aunt  returned  to  her  mother's  house,  but  she  recalls  seeing  her 
•cry  over  the  matter.  She  also  testifies  that  none  of  the  family  ever 
heard  again  from  Ambers,  and  that  all  interested  believed  him  to  be 
•dead. 

This  is  a  case  in  which  a  presumption  of  death  is  involved,  the  rule 
as  to  a  presumption  of  death  being  laid  down  by  the  United  States 
Supreme  Court  in  the  case  of  Davie  v.  Briggs  (97  U.  S.,  678),  and  is  as 
follows,  viz: 

A  person  shown  not  to  have  been  heard  of  for  seven  years  by  those  (if  any)  who, 
if  he  had  been  alive,  would  naturally  have  heard  from  him,  is  presumed  to  be  dead, 
unless  the  circumstances  of  the  case  are  such  as  to  account  for  his  not  being  heard  of 
without  assuming  his  death. 
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the  present  case  it  is  shown  that  Ambers,  for  no  special  reason 
>sed  b}r  the  evidence,  nor  for  any  reason  that  can  be  deduced  from 
ircumstances,  left  his  wife  about  the  year  1856,  and  was  never 
after  heard  from.  That  after  a  space  of  ten  years  at  least 
^rs's  wife  married  the  within  soldier,  and  became  the  mother  of 
aimants  herein,  and  remained  his  wife  until  his  death  on  March 
S75;  and  the  issue  narrows  itself  down  to  the  question  as  to 
ler  Ambers  should  be  presumed  to  be  dead.  If  such  a  presump- 
•an  legally  attach,  then  his  wife, had  a  legal  right  to  marry  the 
r,  and  the  issue  of  such  marriage  would  be  legitimate, 
discussing  this  question  it  is  first  observed  that  the  terms  of 
ion  refer  to  Ambers's  departure  as  an  " abandonment"  of  claim- 
Such  word  appears  to  be  used  as  an  equivalent  of  "desertion,'* 
f  the  evidence  showed  a  desertion,  then  the  rejection  would  be 
1;  for  it  has  been  held  by  the  Department  that  a  presumption  of 
can  not  be  founded  upon  an  act  of  desertion.  (Helen  L.  Pepper,. 
).,500.) 

3rder  for  a  case  of  desertion  to  be  made  out  it  must  be  shown  that 
arty  not  only  actually  left  or  abandoned  his  family,  but  it  must 
er  be  shown  that  there  was  a  genuine  intention  in  the  mind  of 
person  to  desert  his  family.  In  this  connection  it  is  remarked 
lot  everyone  who  leaves  his  wife  and  child  unprovided  for,  and 
ren  a  long  length  of  time,  does  so  with  the  intent  to  desert  and 
on  them.  The  circumstances  surrounding  the  departure  must  be 
i  to  be  such  as  would  warrant  the  conclusion,  to  a  candid  and 
tial  mind,  that  the  party  intended  to  withdraw  his  support  and  to 
on  and  desert  them;  or,  as  is  the  full  significance  of  the  term, 
ive  up  absolutely;  to  forsake  entirely;  to  renounce  utterly;  to 
;uish  all  connection  with,  concern  in,  interest  for,  control  of,  or 
ke."  (Webster's  Dictionary.)  It  must  be  confessed  that  the  evi- 
as  to  Ambers's  departure  is  very  meager,  and  the  cause  or  causes 
ed  up  to  it  have  not  been  shown.  But,  inasmuch  as  you  have, 
•  the  evidence  that  has  been  adduced,  attempted  to  form  a  legal 
ision,  it  is  the  duty  of  the  Department  to  review  such  conclusion, 
does  not  appear  that  the  evidence  warrants  a  holding  that  Ambers 
;ed  or  abandoned  his  family  within  the  true  legal  meaning  of  the 
No  intent  to  absolutely  give  up  his  family,  or  to  forsake  his 
or  to  relinquish  all  connection  with  her,  or  interest  in,  has  been 
i.  It  has  simply  been  demonstrated  that  he  went  away  in  1856. 
nly  the  very  essence  of  desertion  has  not  been  shown,  but  what 
evidence  there  is  in  the  case  upon  this  feature  is  not  of  such  a 
e  as  to  warrant  a  presumption  of  desertion  or  abandonment. 
s,  therefore,  held  that,  so  far  as  the  issue  of  abandonment  has 
I  any  part  in  the  rejection  of  this  claim,  the  evidence  does  not 
nt  the  conclusions  reached  by  you. 
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It  only  remains  to  apply  the  rule  cited  in  Davie  v.  Briggs  to  the 
facts  in  evidence,  and  it  is  again  remarked,  that  while  the  evidence 
bearing  upon  such  application  of  the  rule  is  extremely  meager,  yet 
you  have  seen  fit  to  draw  a  conclusion  from  such  evidence;  and  it  is 
also  quite  probable  that  said  evidence  is  all  that  can  be  obtained 
regarding  an  event  which  transpired  at  least  forty-four  years  ago,  in 
a  sparsely  settled  section  of  the  country,  and  which  few  persons  would 
naturally  be  cognizant  of,  and  in  which  the  person  most  interested 
died  in  1884. 

The  foundation  of  the  rule  cited  is  laid  in  that  natural,  inherent,  and 
instinctive  love  that  all  persons  have  for  those  near  and  dear  to  them, 
and  in  the  general  observance  of  all  of  their  duty  to  bear  the  responsi- 
bilities of  the  domestic  relations  cast  upon  them  while  living  in  a  state 
of  civilization.  The  rule  lays  down  the  doctrine  that  if,  during  the 
.space  of  seven  years,  no  tidings  are  heard  of  an  absent  person  by 
those  who  naturally  would  hear  of  him,  then  it  will  be  presumed  that 
such  absent  person  is  dead;  but  it  includes  a  limitation  to  the  applica- 
tion of  such  a  doctrine  in  any  given  case,  to  the  end  that  the  circum- 
stances of  the  given  case  must  be  such  that  they  do  not  account  for 
this  continued  unheard-of  absence. 

In  applying  this  rule  to  the  case  at  bar  we  are  first  to  discover, 
under  the  evidence  in  the  case,  whether  there  was  any  reason  or  cause 
for  the  departure  of  Ambers.     An  analysis  of  the  evidence  fails  to 
disclose  any  reason  for  Ambers's  departure,  and  it  is  impossible  to 
deduce  from  the  meager  circumstances  narrated  any  cause  for  his 
departure.     He  is  said  to  have  been  young  at  the  time;  we  know  his 
wife  was  not  over  17  years  of  age,  and  numberless  reasons  might  be 
given  for  his  departure,  none  of  which  would  be  traceable  to  an  inten- 
tion to  desert  his  wife.     We  can  not  presume  this  man  deliberately 
abandoned  his  wife  unless  there  is  at  least  some  evidence  on  which  to 
base  such  an  inference.     In  the  absence  of  such  evidence,  and  it  is 
absent  in  this  case,  the  presumption  is  that  he  did  not  so  intend. 

We  are  next  to  inquire  if  there  are  an}r  circumstances  in  evidence 
which  would  account  for  his  continued  absence.  All  that  can  be  said 
upon  this  issue  is  that  he  was  never  heard  of  after  his  departure,  and 
it  naturally  follows  that,  as  a  legal  proposition,  there  is  nothing  in  the 
evidence  which  accounts  for  his  continued  absence.  The  evidence  dis- 
closes only  two  persons  who  would  naturally  have  heard  from  him. 
One  is  dead,  but  the  other  party,  a  sister  of  the  deceased  wife,  and  one 
with  whom  Ambers  formerly  resided  and  with  whom  the  wife  lived 
uninterruptedly  for  ten  years  after  the  departure,  testifies  strongly  to 
the  fact  that  nothing  was  ever  heard  from  him  thereafter,  and  that  all 
the  family  believed  him  to  be  dead.  The  testimony  is  corroborated  by 
affiant's  daughter,  who  naturally  would  have  heard  the  matter  talked 
of  and  who  would  have  been  considerablv  interested  as  she  advanced 
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in  years.  A  departure  of  the  husband  of  one  member  of  a  family 
would  be  a  natural  topic  of  conversation  and  discussion  in  such  a 
family,  and  as  there  is  nothing  in  the  evidence  whereby  we  can  infer 
that  secrecy  would  have  been  observed  in  the  matter,  it  is  reasonable 
to  believe  that  if  Ambers  ever  had  been  heard  of  such  knowledge 
would  have  come  home  to  the  two  affiants  mentioned. 

All  presumptions,  either  of  law  or  fact,  are  based  upon  facts,  and 
before  a  presumption  can  obtain  proper  facts  on  which  such  a  pre- 
sumption is  based  must  be  in  evidence.  There  is  no  natural  presump- 
tion that,  under  ordinary  circumstances,  a  husband  or  wife  will  desert 
or  abandon  one  another.  A  normal  condition  of  the  domestic  relation 
being  shown,  or  in  the  absence  of  any  circumstances  whereby  it  could 
be  reasonablv  inferred  that  the  domestic  relation  was  not  normal  or 
natural,  the  presumption  is  squarely  against  any  intention  to  desert  or 
abandon  when  one  departs  from  home,  and  such  a  presumption  will 
continue  to  attach  until  it  is  shown  that  the  domestic  tie  was  abnormal, 
and  then  such  a  condition  must  be  followed  up  by  evidence  showing 
that  the  abnormal  condition  was  such  or  of  such  a  nature  as  to  make 
it  possible  that  the  party  intended  to  desert. 

Such  is  the  logic  of  the  rule  in  Davie  v.  Briggs,  supra,  and  it  is 
applied  under  such  an  analysis  in  the  present  case. 

It  should  be  noted  that  the  discussion  herein  of  the  rule  in  Davie  v. 
Briggs,  as  applied,  is  confined  wholly  to  a  supposed  abandonment  or 
lesertion  and  under  a  normal  condition  of  the  domestic  relations. 
Such  a  case  should  not  be  confounded  with  one  wherein,  although  the 
iomestic  relation  is  normal,  there  are  other  influences  or  conditions 
which  might  and  often  do  cause  one  to  depart  from  his  home  and  not 
"eturn  for  a  long  space  of  time,  if  ever,  and  to  keep  secret  his  where- 
abouts. An  abnormal  domestic  relation  is  not  the  only  cause  for 
tfhich  individuals  leave  their  homes  and  attempt  to  lose  their  identit}r 
ind  conceal  their  whereabouts  for  a  long  period  of  years,  and  often 
or  the  remainder  of  their  lives.  Each  case  must  therefore  stand  on 
ts  own  footing  and  the  rule  applied  to  the  peculiar  circumstances  sur- 
ounding  each  case. 

The  Department  concludes,  under  the  evidence,  that  Ambers  must 
e  presumed  to  have  been  dead  at  the  end  of  seven  years  from  1856, 
bat  his  wife  had  a  legal  right  to  marry  the  soldier,  and  that  the  claim- 
nts  herein  are  the  legitimate  children  of  Braxton  Buckler,  the  soldier 
erein.  It  further  concludes  that  said  soldier  died  on  March  17, 
875. 
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SERVICE— ENLISTMENT— MILITARY  AGE. 

Edward  E.  Napier. 

This  claimant  being  over  18  but  under  21  years  of  age  at  the  date  of  his  enlistment 
in  June,  1861,  such  enlistment  was  valid  and  binding  upon  him;  and  any  disa- 
bility incurred  by  him  during  the  term  of  such  enlistment  but  after  his  desertion 
therefrom  and  while  serving  in  the  United  States  Navy  was  not  contracted  in 
line  of  duty. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commi&sioner  of  Pensi&ns, 

February  15,  1901. 

This  appellant,  Edward  E.  Napier,  on  January  28, 1890,  filed  a  claim, 
No.  15959,  for  pension  on  account  of  wound  of  right  thigh,  alleged  to 
have  been  received  in  April,  1863,  while  serving  in  the  United  States 
Navy. 

The  claim  was  rejected  in  May,  1896,  on  the  ground  that  the 
"claimant  was  not  discharged  from  one  of  his  rebellion  services;" 
the  records  of  the  War  Department  showing  his  desertion  August  8, 
1861,  from  Company  I,  Seventh  Missouri  Infantry,  in  which  organi- 
zation he  enlisted  June  3,  1861. 

On  October  29,  1898,  he  appealed,  through  his  attorneys,  who  con- 
tend that  this  rejection  is  erroneous  and  not  in  accordance  with  the 
decisions  of  the  Department  in  cases  of  John  Norton,  9  P.  D.,  382, and 
Jasper  M.  Stine,  ibid.,  488,  because  the  alleged  wound  was  incurred, 
they  say,  subsequent  to  the  term  for  which  claimant  enlisted  June  3, 
1861,  and  because  he  was,  at  that  enlistment,  an  infant  20  years  of 
age,  "and  had  the  right  to  repudiate  such  contract  of  enlistment." 

Both  of  these  decisions  cited  were  rendered  in  1898,  long  after  the 
action  appealed  from  herein.  The  claimant  should  have,  therefore,  if 
he  believed  such  action  was  no  longer  tenable  because  of  said  deci- 
sions, first  applied  to  the  Commissioner  of  Pensions  before  appealing 
to  this  Department  in  the  matter. 

The  case  is  one  readily  disposed  of,  however,  on  its  merits.  The 
records  of  the  War  Department  show  that  this  claimant's  enlistment 
in  June,  1861,  was  for  three  years,  his  company  being  mustered  out 
July  14,  1864.  His  two  reenlistments  in  the  Navy,  therefore,  on 
August  14,  1861  (from  which  he  was  discharged  July  15,  1862),  and 
on  January  24,  1863,  were  during  this  term  of  his  original  enlistment 
in  the  Army;  and  this  term  was  yet  subsisting  at  the  time  he  alleged 
he  was  wounded,  in  April,  1863.  He  was  discharged  from  his  second 
naval  service  August  24,  1863. 

Under  the  decision  in  the  case  of  John  Norton,  therefore,  the  alleged 
wound  must  be  held  to  have  been  received  when  not  in  line  of  duty, 
as  he  was  then  in  a  state  of  desertion  from  his  original  enlistment;  and 
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his  claim  would  be  properly  rejected  under  that  decision,  on  the  ground 
that  the  alleged  wound  was  not  incurred  in  line  of  duty. 

His  attempt  to  avoid  this  first  contract  of  enlistment  is  equally  futile. 
He  alleges  he  was  then  20  years  of  age.  As  shown  in  the  decision  in 
the  case  of  Jasper  M.  Stine,  cited,  officers  were  empowered  by  act  of 
Congress  of  December  10, 1814,  to  enlist  persons  between  the  ages  of  18 
and  50  years,  and  such  enlistments  were  declared  by  that  act  to  be 
'"binding  upon  all  persons  under  the  age  of  21  years;"  but,  by  the  act 
of  September  28, 1850,  the  Secretary  of  War  was  ordered  to  discharge 
from  service  any  soldier  who  was  under  21  years  of  age  at  the  time  he 
enlisted,  upon  proof  that  such  enlistment  was  without  the  consent  of 
parent  or  guardian. 

Under  these  laws,  which  were  in  force  at  the  time  of  this  claimant's 
enlistment  in  June,  1861,  it  is  clear  that  such  enlistment  was  valid  and 
binding  upon  him,  as  expressly  declared  by  the  act  of  December  10, 
1814.  He  was,  at  the  time  of  that  enlistment,  of  serviceable  age  under 
the  law,  and  the  enlistment  bound  him  legally  in  the  service;  and  the 
only  legal  means  of  escape  from  such  enlistment  was  by  a  military  dis- 
charge, whether  under  the  act  of  September  28,  1850,  upon  proof  that 
his  enlistment  was  without  the  consent  of  parent  or  guardian,  under 
any  other  law,  or  for  any  other  reason. 

The  muster-out  roll  of  the  company  shows  him  as  still  in  desertion, 
and  no  discharge  from  that  service  has  ever  been  granted  him  by  the 
War  Department.  He  was  not  in  line  of  duty,  therefore,  at  the  time 
he  alleges  he  received  this  wound,  and  rejection  of  the  claim  is  affirmed 
upon  that  ground. 

DISLOYALTY— SECTION    4710,  REVISED  STATTJTES-ACCttUED   PENSION, 

Anna  M.  Winkler  (widow). 

Pension  having  erroneously  been  granted  to  the  soldier  under  the  act  of  June  27, 
1890,  he  having  aided  and  aV>etted  the  late  rebellion  against  the  authority  of  the 
United  States,  section  4716,  Revised  Statutes,  positively  prohibits  the  payment  of 
the  pension  that  may  have  accrued  to  him  to  the  date  of  his  death  to  his  widow. 

Amdant  Secretary  F,  L.  Campbell  to  the  Commissioner  of  Pt)t*ions, 

February  19,  1901. 

I  have  carefully  considered  your  communication  of  December  14. 
1900,  inviting  attention  to  decision  of  this  Department  of  December  5, 
1900,  affirming  on  appeal  the  rejection  by  the  Pension  Bureau  of  the 
claim  of  Anna  M.  Winkler  for  pension  under  the  provisions  of  the 
third  section  of  the  act  of  June  27,  1890,  as  widow  of  Joseph  Winkler 
(deceased),  late  a  private  in  Company  G,  Forty -first  Missouri  Volun- 
teer Infantry,  and  also  of  the  application  of  said  widow  to  be  paid  the 
Pension  that  had  accrued  upon  the  certificate  of  her  deceased  husband 
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at  the  time  of  his  death,  who  had  been  a  pensioner  under  the  provisions 
of  the  second  section  of  said  act,  and  requesting  instructions  additional 
to  those  contained  in  said  decision. 

The  claim  of  said  widow  for  pension  in  her  own  right  under  the  pro- 
visions of  the  third  section  of  the  act  of  June  27,  1890,  was  rejected 
upon  the  ground  that  it  was  shown  that  the  deceased  soldier  had  ren- 
dered voluntary  military  service  in  the  Confederate  Army,  thus  volun- 
tarily aiding  and  abetting  the  late  rebellion  against  the  authority  of  the 
United  States,  and  payment  of  pension  to  his  widow  was  prohibited  by 
the  provisions  of  section  4716,  Revised  Statutes;  but  payment  of  the 
pension  that  had  accrued  upon  the  certificate  of  the  soldier  at  the  date 
of  his  death  was  denied  said  widow  upon  the  ground  of  her  "inability 
to  prove  title  as  legal  widow  of  soldier." 

The  Department,  in  said  decision,  affirmed  the  rejection  of  the  claim 
for  widow's  pension  upon  the  ground  stated,  but  held  that  the  ground 
upon  which  the  widow  was  denied  accrued  pension  was  erroneous  and 
improper,  the  proof  being  ample  and  sufficient  to  establish  a  valid 
marriage  between  the  soldier  and  herself,  and  that  she  was  the  soldier's 
lawful  widow;  at  the  same  time  it  was  also  held  that  the  soldier  him- 
self having,  by  reason  of  his  Confederate  service,  been  erroneously 
pensioned,  and  not  being  legally  entitled  to  the  pension  which  had 
accrued  upon  his  certificate  at  the  date  of  his  death,  the  same  could  not 
lawfully  be  paid  to  his  widow,  the  prohibition  contained  in  section 
4716,  Revised  Statutes,  th$t — 

no  money  on  account  of  pension  shall  be  paid  to  any  person,  or  to  the  widow,  chil 
dren,  or  heirs  of  any  deceased  person,  who  in  any  manner  voluntarily  engaged  in 
or  aided  or  abetted,  the  late  rebellion  against  the  authority  of  the  United  States, 

forbidding  the  payment  of  accrued  pension  to  the  widow  just  as  posi 
tively  and  expressly  as  it  prohibited  the  payment  of  pension  to  her  ii 
her  own  right. 

It  is  this  latter  holding  in  said  decision  to  which  attention  is  invito 
and  concerning  which  additional  instructions  are  desired. 

You  cite  The  Rules  of  Practice  of  the  Pension  Bureau,  approve* 
April  9,  1898,  on  page  117,  under  the  head  of  "General  Instructions, 
as  follows: 

1.  When  a  claim  for  pension  was  allowed  under  the  practice  prevailing  at  the  tim 
of  its  allowance,  and  there  is  no  evidence  of  fraud,  or  mistake  of  fact,  such  adjudicatio 
will  not  afterwards  be  disturbed  for  the  reason  that  such  practice  has  been  abrogate 
or  modified  by  subsequent  rulings  or  decisions. 

This  rule  applies  to  questions  of  original  title  to  pension  and  not  to  the  rate  < 
pension. 

If,  however,  in  such  cases  an  application  is  filed  for  increase  or  additional  allov 
ance  of  pension  upon  the  same  basis  as  the  original  allowance  was  made,  such  appl 
cation  will  be  rejected  on  the  ground  that  under  existing  rules  title  to  original  pensio 
could  not  be  granted  upon  the  facts  shown,  and  therefore  an  increase  of  pension  ( 
an  additional  allowance  on  the  same  basis  is  not  warranted. 
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Relative  to  the  foregoing  rule  of  practice  you  state: 

This  rule  was  designed  to  apply  to  certain  classes  of  cases,  and  among  others  to 
pensioners  under  the  act  of  June  27, 1890,  who,  though  having  served  in  the  Confed- 
erate army,  had  been  pensioned  under  rulings  of  the  Department  holding  that  such 
service  was  no  bar  to  pension  under  said  act.  Accordingly,  the  Bureau  has  so  applied 
the  rule,  and  where  pension  under  said  act  was  granted  prior  to  September  17,  1894 
(the  promulgation  of  decision  in  the  case  of  Job  White,  7P.D.,  312),  such  allowance 
will  not  now  be  disturbed  even  though  it  is  shown  that  pensioner  rendered  voluntary 
service  in  the  Confederate  armv. 

In  this  case  pension  was  allowed  in  April,  1891.  There  was  no  fraud  or  conceal- 
ment on  the  part  of  the  soldier,  who  was  not  required  to  state  whether  or  not  he  had 
served  in  the  Confederate  army,  that  fact  being  deemed  immaterial  at  the  time  of 
the  allowance  of  his  claim.  If  said  pensioner  were  now  living  the  rule  cited  would 
prohibit  the  Bureau  from  dropping  his  name  from  the  roll  on  the  ground  mentioned. 

You  also  call  attention  to  the  decision  of  this  Department  in  the  case 
of  William  Wilson  (10  P.  D.,  932),  wherein  the  rule  of  practice  referred 
to  was  considered  at  length,  and  was  approved  as  being  "founded  in 
good  policy  and  sustained  by  long-established  rulings  in  similar  cases." 

You  further  state: 

Under  the  practice  and  rules  as  construed  in  this  Bureau,  the  claim  for  accrued 
pension  in  this  case  would  be  allowed — claimant's  legal  widowhood  being  conceded; 
and  if  the  Department  approves,  such  action  will  now  be  taken. 

After  very  careful  consideration  of  the  subject  I  am  unable  to  con- 
cur in  the  view  that  the  rule  of  practice  referred  to  was  designed  to 
apply  to  or  that  it  could  properly  be  applied  to  the  cases  of  pen- 
sioners under  the  act  of  June  27,  1890,  who,  though  having  rendered 
voluntary  service  in  the  Confederate  army,  had  been  pensioned  under 
rulings  of  this  Department  holding  that  such  Confederate  service  was 
no  bar  to  pension  under  said  act. 

Said  rule,  by  its  very  temis,  would  seem  to  have  been  intended  to 
prevent  the  subsequent  reopening  and  disturbing  the  adjudication  of 
pension  claims,  which  had  been  adjudicated  in  accordance  with  the 
practice  and  decisions  in  force  and  prevailing  at  the  time,  onty  in  cases 
where  there  was  no  positive  and  explicit  statutory  legislation  govern- 
ing the  question  at  issue,  but  the  claims  had  been  allowed  upon  the  con- 
struction given  to  the  law  by  the  decisions  of  the  Department,  or  the 
rulings  of  the  Bureau  of  Pensions  on  some  doubtful  point,  or  where 
the  language  of  the  law  governing  the  case  was  open  to  and  a  proper 
subject  for  judicial  interpretation  and  construction,  and  such  construc- 
tion and  interpretation  had  been  abrogated  or  modified  by  subsequent 
decisions  and  rulings. 

This  seems  clearly  to  have  been  the  view  taken  as  to  the  scope  and 
intention  of  said  rule  of  practice  in  the  decision  of  this  Department  in 
thepase  of  William  Wilson  (10  P.  D.,  232),  to  which  you  invite  atten- 
tion. This  was  the  case  of  a  pensioner  under  the  provisions  of  the 
general  pension  law,  in  which  there  was  a  record  oi  desevWow  i\o\\\  ^ 
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prior  term  of  service  standing  against  him  on  the  records  of  the  War 
Department,  and  the  question  presented  for  decision  was  whether  a 
claim  for  increase  of  pension  based  upon  the  disability  of  accepted 
service  origin  for  which  he  was  then  pensioned  could  properly  be 
rejected  upon  the  ground  of  said  desertion.     At  the  time  of  the  orig- 
inal allowance  of  the  pension  the  service  in  which  his  disability  had 
been  contracted  was  recognized  by  the  decisions  of  the  Department 
and  the  rules  of  practice  of  the  Pension  Bureau  as  legal,  and  disability 
incurred  in  line  of  duty  therein  as  pensionable.    Subsequently  a  modi- 
fication of  the  decisions  and  a  change  of  the  rules  of  practice  resulting 
from  a  different  construction  of  the  law  would  not  have  permitted  of 
the  allowance  of  said  pension  de  novo,  for  the  reason  that  the  service 
was  then  held  to  be  illegal  and  the  disability  nonpensionable.    The 
decision  referred  to  held,  and  this  is  all  that  it  did  hold  directlv,  that 
as  long  as  the  name  of  the  pensioner  was  kept  on  the  rolls  and  he 
was  permitted  to  receive  pension  on  account  of  said  disability  he  could 
not  be  denied  an  increase  of  pension  on  account  of  an  increase  of  said 
disability  solely  upon  the  ground  that  the  original  allowance  of  bis 
pension  would  not  be  permissible  under  the  present  rules  of  practice 
and  the  construction  of  the  law.     In  other  words,  the  ground  of  rejec- 
tion of  increase  going  to  the  very  foundation  of  the  pensioners  title 
to  pension,  he  could  not  be  denied  increase  and  at  the  same  time  be 
permitted  to  continue  to  receive  the  pension  he  was  then  enjoying. 
The  question  of  the  etfee    of  a  charge  of  desertion  upon  the  title  to 
pension  under  the  provisions  of  the  general  pension  law  is  one  con- 
cerning which  there  has  never  been  any  direct,  positive,  and  explicit 
legislation  by  act  of  Congress,  and  consequently  there  has  been,  from 
time  to  time,  great  contrariety  and  variance  of  opinion  and  decision 
and  frequent  changes  and  modifications  of  the  rules  of  practice  on  this 
subject,  growing  out  of  differing  views  as  to  the  proper  construction 
and  interpretation  to  be  placed  upon  the  law,  and  the  present  holding 
and  ruling  of  this  Department  on  the  question  of  desertion  is  more  a 
matter  of  implication  and  construction  than  a  fixed  and  invariable  rule. 
It  was  in  this  connection  and  in  discussing  its  application  to  ques- 
tions and  cases  of  this  character  that  said  rule  of  practice  was  stated 
in  said  decision  to  have  been  "founded  in  good  policy  and  sustained 
by  long-established  rulings  in  similar  cases,"  and  it  is  manifest  from 
its  whole  scope  and  tenor  that  it  was  never  intended  by  said  decision 
to  extend  the  application  of  said  rule  to  any  other  class  of  cases. 
There  is  nothing  in  said  decision,  or  in  anv  other  decision  of  this 
Department,  so  far  as  I  am  aware,  that  tends  in  the  slightest  degrei 
to  sustain  the  view  that  where  Congress  has  by  positive,  direct,  an< 
explicit  legislation  commanded  something  to  be  done  or  prohibits 
something  from  being  done,  any  rule  of  practice  or  decision  of  thi 
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Department  can  operate  to  annul,  modify,  or  in  any  way  affect  such 
statutory  command  or  prohibition. 

The  distinction  between  the  two  classes  of  cases  is  well  illustrated 
by  the  decisions  and  rulings  of  the  Department  and  the  practice  of 
the  Pension  Bureau  relative  to  this  very  question  of  desertion  itself. 

While  there  has  been  great  divergence  of  opinion  and  ruling  as  to 
the  effect  of  desertion  upon  title  to  pension  under  the  general  law, 
where  there  is  no  explicit  enactment  of  Congress  on  the  subject,  there 
has  been  practical  uniformity  of  both  decision  and  practice  with  regard 
to  the  effect  of  desertion  in  claims  under  the  act  of  June  27, 1890. 
(See  case  of  John  Norton,  9  P.  D.,  385.)  In  the  latter  instance,  Con- 
gress having  declared,  by  positive  and  explicit  enactment,  that  an 
honorable  discharge  was  necessary  as  a  prerequisite  to  title  to  pension 
under  said  act.  desertion  from  the  service  therein  designated  has  uni- 
formly been  held  to  constitute  a  complete  bar  to  the  allowance  of 
pension  under  its  provisions. 

The  case  we  are  now  considering,  and  the  case  of  any  other  pen- 
sioner or  applicant  for  pension  under  the  act  of  June  27,  1890,  who 
may  be  shown  to  have  voluntarily^  engaged  in  or  to  have  aided  or 
abetted  the  late  rebellion  against  the  authority  of  the  United  States 
is  widely  different,  however,  from  the  case  of  Wilson  (supra).  Con- 
gress has  seen  fit  in  this  class  of  cases  to  impose,  by  section  4716, 
Kevised  Statutes,  a  positive,  distinct,  and  absolute  prohibition  against 
the  payment  of  any  money  on  account  of  pension  to  any  person,  or 
to  the  widow,  children,  or  heirs  of  any  deceased  person,  concerning 
the  intent  and  effect  of  which  there  can  be  no  two  opinions,  and  the 
langauge  in  which  it  is  expressed  is  so  plain  and  obvious  that  it  does 
not  admit  of  construction  or  interpretation. 

There  never  has  been  any  doubt  expressed  or  any  contrariety  of 
opinion  in  the  decisions  of  this  Department  as  to  the  meaning,  intent, 
or  effect  of  section  4716,  Revised  Statutes;  it  speaks  for  itself  in  a 
uianner  that  can  not  be  misunderstood.  The  contrariety  of  opinion 
and  decision  to  which  you  allude  was  merely  as  to  whether  the  pro- 
visions of  said  section  were  properly  applicable  to  pensioners  and 
claimants  for  pension  under  the  act  of  June  27,  181K). 

It  having  been  definitely  settled  and  determined  that  the  provisions 
of  said  sect  on  were  applicable  to  such  pensioners  and  claimants  for 
pension,  and  such  being  now  the  established  holding  of  the  Depart- 
ment, the  positive  prohibition  therein  contained  attaches  and  becomes 
operative  eo  instanti,  and  it  necessarily  follows  that  the  payment  of 
any  money  on  account  of  pension  under  said  act  to  the  persons  desig- 
nated in  said  section  4716  would  be  a  direct  and  palpable  violation  of 
the  terms  of  said  section  and  absolutelv  and  whollv  illegal. 

Consequent!}',  I  am  clearly  of  the  opinion  that  the  application  of 
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said  rule  of  practice  to  the  cases  of  "  pensioners  under  the  act  of  June 
27, 1890,  who,  though  having  rendered  voluntary  sen- ice  in  the  Con- 
federate Army,  had  been  pensioned  under  rulings  of  the  Department 
holding  that  such  service  was  no  bar  to  pension  under  said  act/- 
thereby  authorizing  the  continuance  of  payment  of  money  on  account 
of  pension  to  such  pensioners  in  direct  violation  of  the  positive  enact- 
ments of  section  4716,  Revised  Statutes,  was  a  misapplication  of  said 
rule  and  a  misinterpretation  of  its  true  meaning  and  intent,  and  that 
the  practice  of  the  Pension  Bureau  thus  established  is  illegal  and  should 
be  at  once  abrogated. 

It  does  not  appear  to  me  to  be  open  to  discussion  tha:  the  payment 
of  accrued  pension  to  a  widow  upon  the  death  of  her  husband,  the 
pensioner,  would  be  just  as  much  the  payment  to  her  of  money  on 
account  of  pension  as  the  payment  to  her  of  original  pension  as  the 
widow  of  such  deceased  pensioner.  If  this  be  conceded,  as  it  necessarily 
must,  then  the  inhibition  contained  in  section  4716,  Revised  Statutes. 
attaches  to  the  payment  of  accrued  pension  to  the  widow  under  the 
circumstances  of  the  case  under  consideration  and  absolutelv  forbids 
such  payment. 

To  deny  to  this  widow  pension  in  her  own  right  under  the  provisions 
of  the  third  section  of  the  act  of  June  27,  1890,  upon  the  ground  that 
the  payment  of  such  pension  to  her  is  prohibited  by  section  4716, 
Revised  Statutes,  on  account  of  the  voluntarv  Confederate  service  of 
her  deceased  husband,  and  at  the  same  time  pay  to  her  the  pension  that 
had  accrued  upon  his  certificate  under  the  same  act  at  the  date  of  his 
death  would  be,  in  my  judgment,  inconsistent  and  in  violation  of  the 
express  provisions  of  the  law. 

The  decision  of  December  «5,  1900,  on  the  appeal  in  the  claim  Xo. 
673285  of  Anna  M.,  as  widow  of  Joseph  Winkler,  late  a  private  in 
Company  G,  Forty-first  Missouri  Volunteer  Infantry,  for  pension 
under  the  third  section  of  the  act  of  June  27, 1890,  will,  therefore,  not 
be  modified  or  changed  in  any  particular,  but  will  be  adhered  to,  and 
you  are  requested  to  conform  the  practice  of  the  Pension  Bereau  in  all 
similar  cases,  and  in  all  cases  arising  under  the  act  of  June  27,  ISiK), 
to  the  views  herein  expressed. 
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DEPENDENT   PARENT'S    CLAIMS-SECTION  4707  R.  S.— FEE— WAR  WITH 

SPAIN. 

0 

Kathrina  Blitch  (mother). 

1.  Where  a  dependent  parent's  claim  was  filed  and  prosecuted  wholly  under  section 

4707,  Revised  Statutes,  and  calls  were  made  by  the  Bureau  of  Pensions  for  evi- 
dence of  dej>endenee  at  the  date  of  the  soldier  son's  death,  and  the  proof  fur- 
nished establishes  dependence  at  date  of  soldier's  death,  and  the  provisions  of 
section  1  of  the  act  of  June  27, 1890,  have  in  no  manner  been  invoked,  it  is  error 
to  issue  the  certificate,  upon  the  allowance  of  the  claim,  under  section  4707, 
Revised  Statutes,  as  amended  by  the  first  section  of  the  act  of  June  27,  1S90. 

2.  In  such  a  case  the  attorney  prosecuting  the  claim  should  be  certified  such  fee  as 

agreed  upon,  evidenced  by  properly  executed  duplicate  fee  agreements  filed  in 
the  claim,  not  exceeding  $25. 

AwMant  Secretary  F.  L.  Campbell  to  th-e   Coinnuxsioner  of  Pen* torn, 

February  20,  1901. 

Kathrina  Blitch,  as  dependent  mother  of  Nicholas  L.  Blitch,  who 
served  as  private  in  .Company  A,  First  Illinois  Volunteer  Infantry, 
tiled  her  claim  January  7,  1899,  claiming  pension  on  account  of  the 
services  and  death  of  her  said  son. 

The  claim  was  adjudicated  and  allowed  February  2,  1900,  and  stated 
on  the  brief  face  %i  approved  for  admission;  origin  of  death  in  service 
accepted  under  section  4707,  as  amended  by  act  of  June  27,  lSOo^and 
a  fee  of  $10  was  certified  to  the  attorneys  of  record. 

Said  attorneys,  on  January  28, 1899,  filed  duplicate  articles  of  agree- 
ment for  a  fee  of  $25.  March  5,  1900,  said  attorneys  appealed  from 
your  action  refusing  them  a  fee  of  $25  under  said  agreement,  contend- 
ing as  follows: 

The  above  entitled  claim  was  filed  by  us  on  January  7,  1899,  and  upon  June  28, 
1*99,  we  filed  in  said  claim  duplicate  fee  contracts  duly  signed  by  the  claimant, 
therein  she  agreed  to  the  payment  to  us  of  the  fee  of  $25,  as  provided  by  the  act  of 
July  4,  1884,  upon  the  allowance  of  her  claim  for  pension. 

Subsequent  to  the  filing  of  the  said  claim,  and  in  anticipation  of  any  requirements 
from  the  Commissioner  of  Pensions,  we  proceeded  to  the  obtaining  of  the  evidence 
necessary  to  establish  the  same,  which  evidence  having  been  duly  furnished  the 
claim  was  allowed  by  the  Commissioner  of  Pensions  under  date  of  February  9,  1900, 
and  a  fee  of  but  $10  certified  to  us  as  the  attorneys  of  record  therein,  the  fee  con- 
tracts filed  by  us  on  January  28,  1899,  as  above  stated,  and  for  which  we  hold  official 
receipt,  lx*ing  entirely  ignored.  It  is  from  this  action  that  this  appeal  is  taken, 
believing  as  we  do  that  such  action  is  without  warrant  of  law,  and  should  be  reversed. 

It  is  our  understanding  that  in  claims  filed  by  persons  claiming  pension  as  parents 
°t  soldiers  who  served  in  the  recent  war  with  Spain  it  is  the  practice  of  the  Pension 
Office  to  call  upon  such  applicants  to  elect  whether  they  claim  pension  under  the  old 
or  general  law,  act  of  July  14,  1862,  or  under  the  act  of  June  27,  1890.  If  the  appli- 
cant elects  the  act  of  June  27,  1890,  then  we  understand  it  to  be  the  practice  to  pay 
to  the  attorney  of  record  in  the  claim  a  fee  .of  810,  ignoring  any  contracts  for  a  larger 
^ni  which  may  be  on  file. 
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Upon  inquiry  we  find  that  this  practice  is  based  upon  the  decision  of  the  Secretary 
of  the  Interior  rendered  June  21,  1899,  in  the  case  of  Elizal>eth  Darling,  mother  of 
Franklin  Riekard,  current  decisions  244,  and  as  construed  by  a  further  decision  in 
the  same  case  Sated  September  22,  1899. 

As  no  information  has  been  given  to  us  by  the  Commissioner  of  Pensions  a*  to 
why  our  fee  contracts  are  ignored,  we  are  unable  to  state  with  that  definiteness  which 
might  be  desired  just  what  the  grounds  of  that  officer  are  for  the  action  now 
appealed  from.  If,  however,  it  be  true  that  it  is  held  by  the  Pension  Office  that  the 
act  of  June  27,  1890,  grants  pension  to  a  dependent  parent  of  a  soldier  dying  as  the 
result  of  service  in  the  recent  war  with  Spain  under  any  construction  of  law  laid 
down  by  the  Department  in  the  Darling  case  referred  to,  we  believe  such  decision  to 
be  unsound  and  not  warranted  by  anything  contained  in  the  act  of  June  27,  1890,  or 
in  the  Darling  decision  supra. 

Section  1  of  the  act  of  June  27,  1890,  provides  as  follows: 

"That  in  considering  the  pension  claims  of  dependent  parents  the  fact  of  the  sol- 
dier's death  by  reason  of  any  wound,  injury,  casualty,  or  disease  which,  under  the 
conditions  and  limitations  of  existing  laws,  would  have  entitled  him  to  an  invalid 
pension,  and  the  fact  that  the  soldier  left  no  widow  or  minor  children  having  been 
shown  as  required  by  law,  it  shall  be  necessary  only  to  show  by  competent  and  suffi- 
cient evidence  that  such  parent  or  parents  are  without  other  present  means  of  siny- 
port  than  their  own  manual  labor  or  the  contributions  of  others  not  legally  bound 
for  their  support:  Provided,  That  all  pensions  allowed  to^dependent  parents  under 
this  act  shall  commence  from  date  of  the  filing  of  the  application  thereunder  and 
shall  continue  no  longer  than  the  existence  of  the  dependence. " 

The  above-quoted  section  contains  no  granting  clause  giving  pension  to  a  depend- 
ent parent,  but  is  directed  to  changing  the  measure  of  proof  wrhich  shall  be  required 
to  establish  the  title  of  dependent  parents  to  pension,  the  grant  of  pension  to  such 
parents  being  provided  for  in  section  4707  Revised  Statutes. 

In  the  supplementary  decision  in  the  Darling  case,  or  that  rendered  September 
22,  1S99,  it  was  held  that  that  portion  of  the  act  of  June  27,  1890,  which  provides 
that  "rank  in  the  service  shall  not  be  considered  in  applications  filed  under  this  act" 
did  not  apply  to  claims  of  dependent  parents,  thus  confirming  the  views  laid  down 
in  the  previous  decision  rendered  in  this  case. 

As  it  has  been  definitely  determined  that  the  act  of  June  27,  1890,  contains  no 
granting  clause  giving  title  to  pension  to  dependent  parents,  but  that  such  title  rests 
upon  the  provisions  of  section  4707,  Revised  Statutes,  why  are  the  properly  executed 
contracts  for  fee  filed  under  the  provisions  of  the  act  of  June  4,  1884,  not  applicable, 
the  claim  in  which  they  are  filed  being  purely  one  filed  under  the  general  law  as 
contradistinguished  from  the  act  of  June  27,  1890. 

We  would  therefore  request  that  you  will  direct  the  Commissioner  of  Pensions  to 
certify  to  us  a  fee  of  £25  as  provided  for  in  the  fee  contracts  executed  by  the  appli- 
cant and  tiled  in  this  claim. 

In  your  report  upon  said  appeal  you  state: 

Kathrina  Blitch  filed  on  January  7,  1899,  a  claim  for  pension  as  the  dependent 
mother  of  Nicholas  L.  Blitch,  late  private,  Company  A,  First  Illinois  Volunteer 
Infantry,  who  died  while  in  the  service  during  the  late  war  with  Spain,  on  Septem- 
l>er  IS,  1S98. 

In  the  declaration  the  applicant  claims  pension  under  the  provisions  of  the  acts  of 
Congress  granting  pensions  to  dependent  relatives  and  alleged  dependence  in  part 
upon  the  said  soldier  for  support.  She  appointed  W.  W.  Dudley  &  Co.,  her  attor- 
neys, and  they  on  January  28,  1S99,  tiled  duplicate  copies  of  articles  of  agreement  to 
allow  them,  in  ease  the  pension  was  granted,  a  fee  of  s2~>;  these  articles  of  agreement 
are  in  due  form.     Calls  were  made  for  evidence  as  to  income  in  1898  and  since,  ami 
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evidence  to  show  that  the  claimant  was  largely  dependent  upon  her  son,  the  deceased 
soldier,  for  support  and  contributions  from  him  was  filed.  The  claim  was  adjudicated 
and  certificate  issued  under  the  provisions  of  section  4707,  as  amended  by  the  act  of 
June  27,  1890,  it  being  held  in  effect  that  the  claim  was  one  under  the  provisions  of 
the  act  of  June  27,  1890.  The  articles  of  agreement  were  not  recognized,  and  the 
fee  of  §10  only  was  allowed,  in  accordance  with  the  decision  in  the  case  of  Sarah  O. 
Stoekwell  (Pension  Decisions,  vol.  10,  p.  428) ,  in  which  it  is  held  that  a  fee  in  excess 
of  §10  can  not  be  paid  in  a  dependent  mother's  or  any  other  claim  under  the  act  of 
June  27,  1890.  From  this  action  the  attorneys  appeal.  They  contend  that  as  it  has 
been  definitely  determined  that  the  act  of  June  27,  1890,  contains  no  granting  clause 
giving  title  to  pension  to  dependent  parents,  but  that  such  title  rests  upon  the  pro- 
visions of  section  4707  of  the  Revised  Statutes,  United  States,  that  properly  executed 
contracts  for  fee  filed  under  the  provisions  of  the  act  of  July  4,  1884,  are  applicable, 
the  claim  in  which  they  are  filed  being  purely  one  under  the  general  law  as  contra- 
?      distinguished  from  the  act  of  June  27,  1890. 

I  The  case  is  similar  to  that  of  Kathrvne  A.  Ratcliffe,  certificate  No.  496541,  con- 
[  eidered  by  the  Department  in  a  decision  dated  December  8,  1900.  Claim  was  filed 
and  prosecuted  by  the  attorneys  (W.W.Dudley  &  Co.,  appellants  in  the  claim  at 
present  under  consideration)  under  section  4707,  Revised  Statutes,  United  States, 
without  regard  to  the  act  of  June  27,  1890.  In  this  decision  the  Department  lays 
down  the  rule  that  an  applicant  for  a  dependent  parent's  pension  may,  if  he  or  she 
so  elects,  make  and  prosecute  a  claim  under  the  provisions  of  section  4707,.  Revised 
Statutes,  United  States,  without  regard  to  the  provisions  of  section  1  of  the  act  of 
June  27,  1890,  and  overrules  so  much  of  the  decision  in  the  case  of  Elizabeth  Dar- 
ling (10  P.  D.,  244  and  299),  as  denies  the  existence  of  such  a  right  subsequent  to 
the  passage  of  the  act  of  June  27,  1890.  The  Department  further  expresses  the 
opinion  that  the  claim  should  be  regarded  as  having  been  made  and  prosecuted 
wholly  under  the  provisions  of  section  4707  Revised  Statutes,  United  States,  and  as 
unaffected  by  anything  contained  in  the  act  of  June  27,  1890,  and  directs  that  if 
necessary  a  readjudication  should  be  made  and  a  new  certificate  issued. 

In  accordance  with  this  decision  the  appellants  in  the  case  now  under  considera- 
tion, have,  since  entering  their  appeal,  filed  an  application  for  readjudication  of  the 
case  under  section  4707,  Revised  Statutes,  United  States,  under  which  section  the 
claim  was  filed  and  prosecuted,  and  for  the  certification  of  a  fee  of  §25  under  duly 
executed  contracts  filed  in  duplicate,  less  the  $10  previously  paid  them.  Shall  the 
claim  be  readjudieated  in  accordance  with  the  decision  in  the  Ratcliffe  case,  and 
shall  that  decision  be  regarded  as  retroactive  in  its  application  and  govern  the 
Bureau  in  all  similar  cases  adjudicated  under  the  decisions  in  the  Darling  and  Stock- 
well  cases.     (Supra.) 

In  view  of  the  large  number  of  cases  adjudicated  under  these  decisions  and  of  the 
kct  that  a  readjudication  would  result  in  no  present  benefit  to  the  claimants,  but 
only  to  the  advantage  of  the  attorneys  and  entail  a  large  amount  of  work  upon  the 
Bureau,  it  is  of  doubtful  propriety  and  expediency  to  reopen  cases  adjudicated  under 
&  former  construction  of  the  laws  merely  upon  the  applications  of  the  attorneys,  who 
would  be  the  onlv  beneficiaries. 

If  such  readjudication  is  determined  upon,  shall  it  be  upon  the  applications  of 
attorneys  only  and  not  upon  the  applications  of  the  claimants  themselves,  and  with- 
out a  full  knowledge  on  their  parts  of  all  their  rights  and  privileges  as  to  proof 
inquired  and  the  fees  which  may  be  allowed,  and  an  opportunity  being  given  them 
to  elect  under  which  law  their  applications  may  be  adjudicated,  as  in  cases  unadjudi- 
cated  at  the  date  of  vour  decision  in  the  Ratcliffe  case  or  thereafter  to  be  filed? 

I  have  the  honor  to  request  that  you  will,  at  your  earliest  convenience,  fully  advise 
and  instruct  me  in  the  premises. 

The  appeal  and  papers  in  the  case  are  herewith  transmitted. 
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In  claimant's  declaration  for  pension  she  alleges  that — 

*  *  *  she  is  the  mother  of  Nicholas  L.  Blitch,  who  enlisted  under  the  name  of 
Nicholas  L.  Blitch,  in  Chicago,  111.,  on  the  13th  day  of  June,  1898,  in  Company  A, 
First  Regiment  Illinois  Volunteers,  war  with  Spain.  "Who  was  taken  ill  with  typhoid- 
malarial  fever  while  on  duty  at  Santiago,  Cuba,  and  who  died  at  New  Haven,  Conn., 
in  consequence  of  the  above  disease  on  the  18th  day  of  September,  1898,  who  bore 
at  the  time  of  death  the  rank  of  private  in  Company  A,  First  Illinois  Volunteers;  that 
said  son,  Nicholas  L.  Blitch,  left  neither  widow  or  child  under  16  years  of  age  sur- 
viving; that  said  claimant  was  married  to  the  father  of  the  said  son  at  Cedar  Falls, 
Iowa,  on  the  20th  day  of  August,  1868,  by  Rev.  Father  Murphy;  that  she  was  partly 
dependent  upon  said  son  for  support;  that  the  father  of  said  son  died  at  Dubuque, 
Iowa,  on  the  6th  day  of  September,  A.  D.  1893. 

On  December  1,  1899,  your  Bureau  called  upon  the  claimant  to  show 
whether  she,  or  her  husband,  had  disposed  of  any  real  estate  since 
soldier's  death,  and  if  so  a  transcript  from  the  public  records  showing 
to  whom  and  for  what  consideration  transfer  was  made.  Also  the  tes- 
timony of  credible  witnesses  showing  the  amount  and  source  of  claim- 
ant's income  and  her  means  of  support  in  1898  and  since.  On  the  same 
day  a  call  was  made  for  a  duly  verified  statement  of  the  officer  having 
custody  of  the  proper  records,  describing  all  taxable  property  borne 
on  the  rolls  in  the  name  of  claimant  for  the  years  1898  and  1899.  and 
showing  the  assessed  value  of  such  property  and  the  ratio  that  such 
property  bears  to  the  true  or  cash  value. 

It  will  be  seen  from  the  foregoing  that  this  claim  was  filed  under  the 
provisions  of  section  4707,  and  prosecuted  thereunder  without  regard 
to  the  provision  of  section  1  of  the  act  of  June  27,  1890.  Claimant 
filed  evidence  showing  her  dependence  upon  said  soldier  for  support 
at  the  date  of  his  death  and  since,  in  accordance  with  the  calls  made 
bv  the  Bureau.  This  brines  the  case  clearly  within  that  of  Kathrine 
A.  Ratclitfe,  dependent  mother  of  Stephen  M.  Ratcliffe,  late  private, 
Company  D,  First  Missouri  Volunteer  Infantry,  which  will  be  reported 
in  vol.  11,  P.  D.,  171.  The  question  arises,  have  the  attorneys  aright 
to  their  fee  of  #25,  as  stipulated  in  the  fee  agreement  filed  in  the  case? 

In  the  case  of  Ratclitfe  (supra)  referring  to  the  effect  of  section  1 
of  the  act  of  June  27,  1890,  upon  section  4707,  Revised  Statutes,  it 
was  said: 

Said  section  clearly  contains  no  express  repeal  of  anything  in  section  4707,  Revised 
Statutes,  and  there  can  be  no  implied  repeal  unless  the  provisions  of  the  two  sections 
are  repugnant,  so  that  Loth  can  not  stand  and  be  executed  together.  I  am  unable 
to  see  that  there  is  any  repugnance.  The  manifest  intent  of  the  act  of  June  27, 1890, 
was  not  to  take  away  any  existing  rights  to  pension,  but  to  establish  additional  or 
alternative  rights.  The  opening  of  a  new  and  easier  road  to  pension  does  not  neces- 
sarily preclude  applicants  from  taking  the  older  and  more  difficult  route  if  they  con- 
ceive it  to  be  to  their  advantage  to  do  so.     *    *    * 

The  actual  pecuniary  benefits  to  be  obtained  by  proceeding  under  said  action  may 
be  no  greater  than  would  be  secured  under  the  act  of  June  -7,  1890;  they  may  even 
be  less;  nevertheless  the  law  imposes  no  restriction  upon  the  applicant.  If  he  (or 
she)  for  purely  sentimental  or  fanciful  reasons  prefers  to  make  and  prosecute  the 
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claim  under  the  older  law,  he  has  an  undoubted  right  to  do  so.  In  the  case  of  a 
soldier  or  a  widow  applicant  this  right  is  not  questioned.  Why  should  it  be  in  the 
ca*e  of  a  dependent  parent?  It  is  by  no  means  certain  that  the  establishment  of  a 
claim  under  the  provisions  of  old  law  rather  than  under  those  of  the  new  may  not 
at  tome  time  result  in  pecuniary  benefit  to  the  claimant.  Such  would  be  the  effect, 
for  instance,  if  the  limitation  upon  the  arrears  act  of  March  3,  1879,  should  be 
regaled.  But  even  if  no  substantial  benefit  could  ever  accrue,  I  find  no  authority 
tor  nx-rcing  the  choice  of  a  claimant  to  whom  the  law  permits  alternative  courses  of 
action.  ' 

It  dearly  appears  from  the  papers  in  this  case  that  the  claim  was 
tiled  and  prosecuted,  wholly,  under  the  provisions  of  section  4707, 
Revised  Statutes.  You  required  claimant  to  show  dependence  upon 
her  said  son  at  the  date  of  his  death  and  since,  but  issued  the  certifi- 
cate for  pension  under  said  section  as  amended  by  section  1  of  the  act 
of  June  27,  1890.  The  benefits  of  the  act  of  1890  were  not  invoked, 
nor  did  said  section  1  cut  any  figure  in  the  case  until  the  certificate 
was  issued.  Your  action  was,,  presumably,  based  upon  the  dictum 
contained  in  the  Darling  case  (10  P.  D.,  244  and  299),  which  was  over- 
ruled in  the  Ratcliffe  case.  I  am  of  the  opinion,  however,  that  the 
certificate  in  this  case  was  improperly  issued  under  the  act  of  June  27, 
181H),  and  that  the  attorneys  who  prosecuted  the  claim  were  improp- 
erly denied  the  fee  stipulated  in  the  duplicate  fee  agreements  filed 
prior  to  the  final  adjudication  of  the  claim. 

The  Department  therefore  holds: 

1.  Where  a  dependent  parent's  claim  is  filed  and  prosecuted  under 
section  4707,  Revised  Statutes,  without  invoking  the  benefits  conferred 
by  the  first  section  of  the  act  of  June  27, 1890,  and  where  the  calls  by 
the  Bureau  for  evidence  of  dependence  relate  solely  to  claimant's  con- 
dition of  dependency  at  the  date  of  the  death  of  the  soldier  son,  and 
continuance  since,  and  the  evidence  furnished  is  in  accordance  with 
Mich  calls,  it  is  error  on  allowance  of  the  claim  to  issue  the  certificate 
as  under  section  4707,  Revised  Statutes,  as  amended  by  section  1  of 
the  act  of  June  27,  1890. 

t  In  such  a  case  the  attorney  prosecuting  the  claim  is  entitled  to 
such  fee  as  may  be  stipulated  in  properly  executed  duplicate  fee  agree- 
ments tiled  in  the  claim  prior  to  the  final  adjudication  of  the  claim, 
not  exceeding  $25. 

Referring  to  that  part  of  your  report  on  the  appeal  requesting  to 
be  informed  whether  the  decision  in  the  Ratclitfe  case  should  be  con- 
sidered as  retroactive  it  is  onlv  necessarv  to  sav  that  it  is  believed  that 
said  decision  properly  states  the  existing  law  applicable  to  claims  by 
dependent  parents,  and  whenever  an  application  is  made  to  readjudi- 
cate  a  claim  heretofore  erroneously  adjudicated  it  should  be  readjudi- 
cated  in  accordance  with  the  law  as  construed  in  the  Ratcliffe  case. 

You  will  therefore  please  readjudicate  this  claim  and  reissue  the 
certificate  in  accordance  with  the  views  herein  expressed. 

Action  reversed. 
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disloyalty— conscription— special  examination. 

Lewis  Riddle. 

The  testimony  filed  by  the  claimant  tending  to  show  that  he  did  not  voluntarily 
engage  in  or  aid  or  abet  the  late  rebellion,  special  examination  is  directed  in 
order  to  .satisfactorily  and  fully  determine  the  facts,  the  records  of  the  War 
Department  showing  enlistment  in  the  Confederate  service  and  desertion  two 
months,  probably,  later. 

Assistant  Secretary  F.  L.  Camphell  to  the  Commissioner  of  Pension*. 

February  23,  1901. 

This  appellant,  Lewis  Riddle,  was  a  member  from  November  3, 1862, 
to  August  23,  1865,  of  Company  A,  First  Arkansas  Cavalry,  and  was 
formerly  pensioned,  certificate  No.  882650,  under  the  act  of  June  27, 
1890,  but  was  dropped  from  the  rolls  in  September,  1898,  on  the 
ground  that  he  had  voluntarily  served  in  the  Confederate  army  during 
the  war  of  the  rebellion,  and  he  appealed  October  18,  1898,  admitting 
that  he  served  in  said  army,  but  contending  that  such  service  was 
forced  and  constrained  bv  the  Confederate  soldiers  in  his  localitv  and 
that  he  deserted  therefrom  at  the  first  opportunity. 

The  records  of  the  War  Department  show  that  claimant  enlisted  for 
three  years  in  Compairy  E,  Thirty -fourth  (also  called  Second)  Arkansas 
Infantry,  Confederate  States  army,  on  August  13  (year  not  stated)  and 
deserted  October  20,  1862,  as  shown  by  roll  from  June  17  to  October 
31,  1862,  the  first  on  file,  his  name  being  dropped  from  subsequent 
rolls. 

Claimant  admits,  on  special  examination  in  June,  1898,  that  he  served 
in  above-mentioned  company  in  the  Confederate  army  about  two 
months,  but  was  forced,  he  savs,  into  such  service.  He  testifies  that 
for  two  months  after  the  Confederate  conscript  law  was  passed  he 
and  others  hid  out  in  the  mountains  in  Arkansas  in  order  to  escape 
conscription  into  that  service,  but  were  hunted  down  so  vigorously 
by  the  rebel  soldiers  that  they  sent  for  Captain  Wright,  of  the 
Confederate  company  above  mentioned,  and  four  of  them  surrendered 
to  him  and  went  into  his  company  rather  than  be  captured  and  placed 
in  some  other  command;  that  as  soon  as  they  arrived  near  the  Federal 
lines  he  deserted  and  immediatelv  enlisted  in  the  Federal  Armv;  that 
he  hoped  to  avoid  any  Confederate  service,  but  bt  it  was  too  warm 
here''  and  he  was  compelled  to  enter  that  service;  that  those  who 
enlisted  therein  with  him  are  dead,  and  he  can  prove  that  that  service 
was  not  voluntary  only  b\r  said  Captain  Wright,  who  now  resides  at 
Chester,  Ark. 

In  an  affidavit  filed  in  September,  1898,  under  notice  of  contem- 
plated withdrawal  of  pension,  claimant  stated  further  that  he  was 
always  of  Union  sentiments  and  voted  for  a  Union  delegate  to  the  State 
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convention  called  to  consider  the  question  of  .seceding,  and  did  every- 
thing he  could  to  prevent  secession;  that  the  rebels  were  bushwhack- 
ing the  country  and  either  forcing  Union  men  into  the  rebel  army  or 
killing  them,  and  he  recalled,  naming  them,  eight  who  were  thus  killed, 
he  says;  that  his  father  advised  him  to  surrender  until  he  could  get  an 
opportunity  to  escape,  and  he  had  already  tried  once  to  go  North,  but 
got  only  30  miles  away  when  he  was  forced  to  return,  as  he  found  he 
could  not  get  North  without  being  killed;  that  he  still  hid  out  and  was 
afraid  even  to  go  to  the  Confederate  arni}T  because  of  the  frequent 
killings,  and  so  sent  for  Captain  Wright  and  surrendered  to  him;  that 
while  with  the  Confederates  he  had  no  arms  of  any  kind  and  did  nothing 
to  aid  them,  and  escaped  as  soon  as  they  ki  fell  back  south  and  opened 
the  wav.v 

Andrew  L.  Wilson,  signing  by  mark,  states  in  his  affidavit,  filed  at 
the  same  time  as  claimant's,  that  he  was  living  a  close  neighbor  to 
claimant  when  the  war  broke  out  and  had  known  him  wTell  since  1857; 
that  the  question  of  secession  was  frequently  discussed  between  them 
"when  no  secesh  or  rebels  were  present,"  and  he  knows  claimant 
was  a  Union  man  and  voted  for  a  Union  delegate  to  the  State  conven- 
tion: that  claimant  hid  out  in  the  mountains  for  two  months  after  the 
Confederate  conscript  law  was  passed;  that  he  carried  claimant  pror 
visions  while  so  in  hiding,  and  his  (affiant's)  house  wa»  searched  for 
claimant  twice  in  the  night  time  and  several  times  during  the  day,  and 
the  rebels  said  they  were  going  to  get  them  if  the}r  had  to  hunt  every 
brush  thicket  in  the  country,  and  he  names  twelve  who  were  killed, 
he  says,  while  thus  in  hiding  as  Union  men,  and  claimant's  father  was 
hung  by  them  and  robbed  of  all  his  property,  he  says;  that  claimant's 
father  came  to  him  (affiant)  the  next  day  where  he  was  lying  out,  and 
he  saw  where  the  rope  cut  his  neck;  that  in  consequence  of  this 
extreme  condition  of- affairs  claimant  was  advised  bv  his  father  to  sur- 
render,  and  did,  he  understands,  to  Captain  Wright,  who  went  out  to 
meet  him. 

Celia  A.  Fears,  also  signing  by  mark,  in  an  affidavit  filed  at  the 
same  time,  states  she  stayed  with  claimant's  wife  nights  when  claimant 
was  in  hiding,  and  they  cooked  food  which  her  father,  A.  L.  Wilson 
above  named,  took  out  to  claimant  and  others  in  hiding;  that  the 
rebels  robbed  claimant's  house,  taking  everything  he  had,  so  that  his 
wife  could  not  keep  house  and  had  to  go  to  affiant's:  that  so  many 
were  killed  by  the  rebels  and  times  became  so  bad  that  claimant 
finallv  surrendered  to  the  Confederates  and  remained  with  them  until 
he  could  safely  get  to  the  Union  lines;  that  he  told  his  wife,  in  affiant's 
presence,  the  evening  before  he  surrendered,  that  he  was  going  to  get 
out  as  soon  as  he  could. 

B.  E.  Snead  also  states,  in  his  affidavit,  that  he  lived  in  claimant's 
neighborhood  from  1847;  that  he  knows  claimant  and  \ns  i^\\\^\  vncA 
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two  brothers  were  all  Union  men  and  voted  for  Union  delegates  to  the 
State  convention;  that  one  brother  was  killed  in  the  Union  Army  and 
his  father  was  hung  by  the  Confederates  to  extort  the  place  of  hiding 
of  claimant  and  others;  that  he  himself  was  in  hiding  with  them  and 
food  and  information  were  brought  them  by  Mrs.  Wilson;  that  Con- 
federate scouts  searched  his  house  several  times  for  claimant,  and 
killed  a  number  of  Union  men  who  were  in  hiding;  that  he  and  claim- 
ant's father  and  others  advised  claimant  to  surrender  and  then  escape 
when  he  could,  and  that  he  knows  claimant  did  not  voluntarily  aid  or 
abet  the  rebellion. 

It  has  repeatedly  been  held  by  the  Department  that  enlistment  in 
the  Confederate  army  is  presumptive  proof  of  a  voluntary  aiding  and 
abetting  of  the  rebellion  within  the  meaning  of  section  4716  of  the 
Revised  Statutes  (Milo  Ousterhout,  7  P.  D.,  270;  Augustus  H.  Longee, 
ibid,  586;  William  C.  Couch,  8  P.  D.,  39;  James  H.  Rainey,  ibid,  IT: 
Barnabas  Sarver,  9  P.  D.,  294;  John  H.  Kimball,  11  P.  D.*  124,  136). 

It  is  also  held  that  where  it  is  shown  such  enlistment  was  through 
conscription  or  duress,  or  merely  for  the  purpose  of  escaping  into  the 
Union  lines,  and  without  any  purpose  or  intent  to  aid  and  abet  the 
rebellion,  this  presumption  is  overcome  and  the  case  is  not  within  the 
inhibition  of  said  section  4716.  See  the  cases  above  cited,  particularly 
those  of  Rainey  and  Kimball. 

In  the  present  case  it  appears  from  claimant's  allegations  and  evi- 
dence that  he  was  in  fact  and  was  generally  known  as  a  Union  man; 
that  he  was  forced  because  of  his  known  opposition  to  secession  to 
leave  his  home,  which  was  plundered  and  rendered  uninhabitable,  and 
to  lie  out  in  the  mountains  in  hiding  for  two  months  in  order  to 
escape  conscription  or  an  alternative  killing,  with  apparently  the 
probabilities  in  favor  of  the  latter;  that  in  consequence  of  these  efforts 
against  him,  particularly  after  at  least  one  ineffectual  attempt  to  get 
North,  and  with  a  ruthless  death  apparently  staring  him  in  the  face  so 
strongly  that  he  dared  not  even  submit  to  a  capture  by  the  numerous 
scouts  who  were  hounding  him  down,  he  prudently,  by  the  advice  of 
his  father,  who  had  already  suffered  on  his  account  from  an  attempted 
hanging,  sent  for  the  captain  of  the  Confederate  company,  surrendered 
to  him  and  enlisted  in  said  company  solely  as  a  means,  and  apparently 
the  only  means,  to  avoid*  a  fruitless  death  and  escape  into  the  Union 
lines  at  his  first  opportunity,  as  he  told  his  wife  the  evening  before 
and  as  was  the  understanding  of  his  friends. 

The  records  of  the  War  Department  corroborate  claimant's  allega- 
tions. They  show  he  deserted  from  this  rebel  company  in  which  be 
had,  he  sa}*s,  borne  no  arms  and  given  no  aid  to  the  rebellion,  in  two 
months  (probably),  and  within  two  weeks  thereafter  enlisted  in  the 
Union  Army,  where  he  served  for  nearly  three  years,  being  discharged 
only  when  the  war  had  ended  and  his  loyal  services  were  no  longer 
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required.  He  does  not  appear  to  have  been  absent  from  his  duty 
during  his  whole  Union  service. 

I  am  of  the  opinion  that  this  claim  should  be  submitted  for  special 
examination  upon  the  question  of  claimant's  having  voluntarily 
engaged  in,  or  aided,  or  abetted  the  rebellion.  The  adverse  presump- 
tion from  the  fact  of  his  enlistment  in  the  Confederate  service  is  strong. 
So.  also,  is  the  testimony  tiled  by  him  in  rebuttal,  corroborated,  as  it 
is,  by  the  record  itself.  Two  of  the  three  affiants,  however,  sign  by 
mark,  and  the  third  affidavit  does  not  appear  to  be  in  the  handwriting 
of  the  affiant.  The  testimony  of  Captain  Wright,  who  is,  claimant 
says  the  onl}r  one  now  living  who  can  testify  as  to  his  enlistment  in 
that  service  being  forced  and  involuntary,  has  not  been  obtained, 
although  apparently  accessible. 

The  action  appealed  from,  therefore,  is  reversed,  and  you  will  read- 
judicate  the  claim  as  indicated.  * 


DIVISION  OF  PENSION— ACT  MARCH  8.   1899— REPAYMENT  TO  PEN- 
SIONER. 

Henry  N.  Rothery. 

It  having  been  decided  that  upon  a  proper  construction  of  the  law  and  upon  the 
evidence  in  the  case  the  division  of  the  pension  and  the  payment  to  the  wife  of 
this  pensioner,  by  virtue  of  the  act  named,  were  erroneous  and  without  proper 
warrant  of  law,  the  refusal  to  restore  to  him  the  amount  of  which  he  was 
deprived  is  likewise  illegal,  and  it  is  directed  that  such  amount  shall  be  paid  to 
him. 

Atx'tstant  Secretary  F  Z.  Campbell  to  the  Commissioner  of  Pensions, 

February  23,  190L 

Henry  N.  Rothery,  late  of  Company  D,  Fifth  United  States  Artil- 
lery, who  is  a  pensioner  at  $30  per  month,  on  account  of  injury  of  left 
temple  and  disease  of  liver  and  stomach,  has  entered  an  appeal,  Febru- 
ary 7.  1901,  from  your  refusal  to  refund  or  pay  to  him  the  sum  of 
$270,  the  same  being  one-half  of  his  pension  for  the  eighteen  months 
ending  October  8,  1900,  and  which  had  been  deducted  and  paid  to  his 
wife  under  the  provisions  of  the  act  of  March  3,  1899,  but  which 
deduction  and  pa}rment  have  been  held  by  departmental  decision  of 
September  5, 1900,  to  be  erroneous. 

The  decision  referred  to  contains  quite  a  full  statement  of  the  evi- 
dence bearing  on  the  issue  involved,  and  two  points  were  therein  fully 
discussed  and  determined.  The  first  of  these  was  the  scope  of  the  act 
of  March  3,  1899,  which  was  held  to  have  only  a  prospective  opera- 
tion, that  it  is  not  retroactive,  either  as  to  the  period  during  which  the 
desertion  on  the  part  of  the  pensioner  shall  be  shown  or  the  date  from 
which  the  division  of  his  pension  shall  commence.  So  that  when,  as 
in  this  case,  a  claim  was  tiled  /ess  than  six  months  aitev  t\\fc  \v\^y&^£  <a>\ 
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the  act,  the  same  was  premature  and  no  right  then  existed  to  a  division 
of  the  pension. 

The  other  point  decided  was  that  the  evidence  on  file  was  not  suffi- 
cient to  show  that  there  had  been  actual  desertion  of  his  wife  on  the 
part  of  the  pensioner,  and  the  case  was  not  brought  within  the  purview 
of  the  act  in  relation  to  its  merits  any  more  than  upon  the  legal  aspect 
before  mentioned.  It  was  directed,  therefore,  that  the  pension  of  which 
the  pensioner  had  been  deprived  should  be  restored  to  him. 

When,  however,  he  made  application  for  the  amount  which  had  been 
withheld  and  paid  to  his  wife,  the  pensioner  was  informed  that  while 
the  payments  to  the  wife  as  a  participant  in  the  pension  had  been 
stopped,  and  he  had  been  restored  to  the  full  enjoyment  of  said  pen- 
sion, yet  the  amount  already  paid  to  the  wTife  could  not  be  paid  again 
to  him.  This  information  was  conveyed  in  the  following  language,  as 
shown  by  a  copy  of  a  letter  on  file  in  the  case: 

There  does  not  appear  to  be  any  authority  of  law  for  paying  to  you  $270  or  other- 
wise complying  with  your  request  for  payment  to  you  of  the  amount  deducted  from 
your  pension  and  paid  to  your  legal  wife  under  authority  vested  in  the  Commissioner 
of  Pensions  by  the  act  of  March  3,  1S99.     Your  demand  is  therefore  denied. 

No  further  explanation  of  the  refusal  to  pay  this  money  appears. 
No  reference  is  made  to  any  law  which  w7as  considered  prohibitory  of 
such  payment,  and  no  reason  is  given  for  the  compliance  w  ith  one  part 
of  departmental  decision  and  the  failure  to  comply  with  another,  or 
the  direction  given  therein  further  than  is  contained  in  the  statement 
that  there  is  "no  authority  of  law"  for  making  the  payment.  It  is 
not  supposed  there  was  any  disposition  to  ignore  or  defj7,  that  direc- 
tion, and  yet  it  is  not  clear  upon  what  basis  it  is  held  there  is  uo 
authority  of  law  for  it.  It  can  be  only  presumed,  therefore,  that  the 
division  of  the  pension  in  the  first  instance  is  regarded  as  having  been 
made  under  a  construction  of  the  act  of  March  3, 18JM),  which  obtained 
at  the  time  of  such  division,  and  this  pension  having  been  once  paid 
could  not  be  paid  again,  although  the  construction  of  the  law  may  have 
been  changed. 

In  other  words,  it  is  probably  meant  that  whatever  has  teen  done 
upon  a  mere  judgment  or  construction  of  the  law  can  not  be  undone 
when  such  construction  is  different.  This  position  has  some  support 
in  the  well-established  rule  of  practice  founded  upon  the  learned  opinion 
of  the  Assistant  Attorney-General  of  December  3,  1889  (ti  P.  D.,  297), 
upon  the  law  and  practice  of  reimbursement,  and  if  the  matter  rested 
alone  upon  a  construction  of  the  law  which  was  afterwards  declared 
erroneous,  but  which  contained  no  element  of  mistake  of  fact  or  serious 
injustice  to  the  pensioner,  the  position  might  be  tenable. 

But  there  is  much  more  involved  in  this  case  than  a  simple  erroneous 

construction  of  the  act.     The  pensioner  has  been  deprived  of  one-half 

of  his  pension  not  only  upon  a  mistaken  judgment  of  what  the  latf 

authorizes,  but  upon  a  mistake  of  fact  as  v*e\\,  iov  \Xv^\^  v*  wo  *\xvl\vv^>w 
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dition  established  by  the  evidence  as  would  bring  the  case  within  the 
contemplation  of  the  act,  even  if  the  construction  first  given  were 
allowed  to  prevail.  As  declared  in  the  former  decision,  it  is  not  shown 
that  pensioner  had  actually  deserted  his  wife.  On  the  contrary,  his 
failure  to  live  with  her  for  ten  years  or  more  has  been  plainly  because 
of  her  refusal  to  permit  it.  So  that  the  action  in  the  premises  by 
vbich  the  pension  was  divided  and  one-half  given  to  the  wife  was 
without  authority  of  law  or  fact. 

On  the  point  of  the  authority  to  pay  money  again  which  had  been 
already  paid  under  color  of  law  it  may  be  stated  that  much  depends 
wpou  the  facts  in  each  case,  and  when,  as  in  the  present  instance,  a  pal- 
pable mistake  has  been  made  in  diverting  the  pension  money  to  the  use 
of  another  than  the  pensioner  he  can  not  be  held  liable  for  the  mistake 
or  deprived  of  what  is  his  just  due  under  his  certificate.  The  pension 
laws  are  very  jealous  of  the  rights  of  pensioners  and  seek  in  every 
iray  to  secure  to  them  the  pensions  granted  and  safeguard  the  same 
from  being  taken  away  upon  any  pretext  other  than  by  direct  author- 
ity of  law.  This  is  shown  by  such  provisions  as  sections  4734,  4747, 
and  4766,  Revised  Statutes. 

So,  also,  it  will  be  found  by  reference  to  the  opinion  of  the  Assist- 
ant Attorney-General,  before  noted,  that  various  cases  are  cited 
wherein  the  right  to  take  away  the  pension  or  part  of  the  pension  of 
a  pensioner  is  denied,  even  though  the  Government  has  sustained  a 
loss  by  some  wrongful  or  mistaken  act  of  its  agents.  In  this  case  it 
was  by  no  fault  of  the  pensioner  that  he  wras  deprived  of  one-half  his 
pension  for  eighteen  months,  and  since  that  action  can  not  be  sustained 
by  a  proper  construction  of  the  law  or  the  facts  in  the  ease  there  is  no 
authority  of  law  for  keeping  him  out  of  the  pension  money  thus  with- 
held and  paid  to  the  wife.  It  is,  therefore,  clear  that  the  pensioner 
may  not  be  legally  denied  this  sum  of  $270,  and  the  refusal  to  pay  it 
to  him  was  erroneous.  It  is  again  directed,  therefore,  that  the  same 
he  restored  to  him. 


JU  RISDICTION— DECLARATION— FILING  AFTER  DEATH . 

Asa  H.  Dilley. 

Soldier  executed  his  declaration  and  mailed  it  to  the  Commissioner  of  Pensions,  but 
(lied  six  days  prior  to  the  date  of  its  receipt  at  the  Pension  Bureau. 

ft/tf,  a  pension  claim  is  not  pending  until  the  date  of  the  tiling  of  the  declaration, 
for  the  Commissioner  of  Pensions  attains  no  jurisdiction  until  the  declaration  is 
filed.  The  Commissioner  of  Pensions  could  have  no  jurisdiction  over  a  dead 
person,  and  the  filing  of  said  declaration  was  of  no  force  or  effect. 

Amtant  Secretary  F.  L.  Camphell  to  the  Commixsionrr  of  l\nx!wi#* 

February  27,  1901. 

A  declaration  signed  and  executed  by  Asa  II.  D\\\e y ,  ionweTVj  ^sot- 
gvtotfo  Company  D,  Twenty  sixth  Ohio  Volunteer  Intantvy .,  nsv\*  ftta<i 
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with  the  Commissioner  of  Pensions  on  May  5,  1879.  The  claim  was 
rejected  on  January  25,  1898,  on  the  ground  that  there  was  no  claim 
pending  at  soldier's  death.  An  appeal  was  filed  on  October  26,  189$, 
which,  while  somewhat  ambiguous,  is  evidently  intended  to  raise  an 
issue  of  law  as  to  the  right  of  the  widow  to  complete  the  claim. 

The  declaration  in  question  was  executed  on  April  10,  1879,  in 
Nevada  County,  Cal.,  soldier  died  nineteen  days  thereafter,  and  the  j 
document  was,  as  stated,  filed  on  May  5, 1879,  six  days  after  the  death  , 
of  soldier.  Such  facts  are  the  only  ones  necessary  to  be  set  forth  in  i 
order  to  understand  the  issue  raised  b}r  the  appeal,  which  is:  Has  the  t 
declaration  any  force  as  a  claim  filed  by  the  soldier,  and  what  are  the  • 
widow's  rights  thereunder? 

No  claim  of  any  nature  has  any  legal  force  against  the  Government 
until  certain  procedure  has  been  taken.  There  may  be,  long  before 
such  procedure  is  taken,  the  elements  of  a  claim,  but  they  are  of  no 
practical  effect,  and  can  avail  nothing  to  a  claimant,  or  complainant, 
until  they  are  not  only  formulated  but  presented  to  the  Government; 
and  Congress  has  designated  the  Commissioner  of  Pensions  as  the  party 
with  whom  a  declaration  for  pension  must  be  filed.  The  formulating  of 
the  claim,  the  execution  of  the  necessary  papers,  and  the  forwarding 
of  the  same  to  the  proper  person  are  all  necessary  steps  to  be  taken  in 
order  to  perfect  the  claim;  but  the  papers  do  not,  strictly,  constituted 
claim  until  they  are  deposited  with  the  proper  party.  That  is.  the 
claim  has  no  legal  effect  until  it  is  filed. 

Such  a  truth  is  as  old  as  the  courts  themselves,  and  is,  virtually, 
axiomatic;  for,  as  the  court  is  the  body  which  must  decide  the  issue, 
how  can  it  be  cognizant  of  the  claim  until  it  is  brought  to  the  court's 
attention  ?  The  declaration  is  not  the  claim,  in  the  sense  in  which  the 
word  claim  is  being  discussed;  it  is  but  evidence  of  the  intention  to 
assert  a  claim,  and  it  represents  but  such  an  intention  until  the  demand 
is  made;  and  in  a  pension  claim,  as  in  practically  all  other  claims,  the 
demand  is  made  and  the  right  asserted  by  the  act  of  filing  the  declara- 
tion. No  claim  has  any  standing  in  any  court  until  a  legal  assertion  of 
the  right  is  made  out  in  proper  form,  and  a  demand  made;  in  fact,  no 
legal  assertion  of  a  right  is  actually  made  until  the  demand  is  made, 
for  the  demand  is  in  reality  the  assertion  of  the  right;  and,  as  just 
stated,  the  demand  is  made  by  the  act  of  filing  the  declaration. 

It  can  not  be  successfully  contended  that  the  demand  was  made,  the 
right  asserted,  in  this  case,  when  the  papers  were  deposited  in  the  post- 
office,  which  date  was  doubtless  prior  to  soldier's  death.  Contractual 
rights  often  spring  into  existence  upon  the  mailing  of  certain  papers, 
but  this  is  because  of  the  fact  that  a  party  to  the  contract  binds 
the  contract  in  the  papers  which  he  mails.  In  other  words,  that  the 
act  of  such  party  was  the  only  further  necessary  step  to  make  the 
contract  binding;  that  he  took  such  a  step  in  the  papers  which  he 
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mailed,  and  by  such  mailing  delivered  the  contract.  There  is  no  such 
element,  however,  in  a  pension  claim,  and  the  Government  is  not  legally 
aware,  in  a  pension  claim,  that  a  party  claims  anything  from  the  Gov- 
ernment until  the  proper  paper  or  papers  are  tiled  with  the  Commis- 
sioner of  Pensions. 

It  is  evident,  without  discussion,  that  no  right  can  be  asserted 
against  the  Government  by  a  dead  person;  for,  as  is  evident  in  the  case 
at  bar,  the  dead  person  is  physically  incompetent  to  tile  a  claim.  He 
lias  no  being;  he  has  ceased  to  exist.  A  declaration  may  be  filed  by 
the  proper  party,  asserting  a  right  to  something,  which  right  passes 
l)y  or  through  a  deceased  individual,  and  to  which  the  living  person  is 
entitled  in  lieu  of  such  deceased  person;  or,  if  a  declaration  has  been 
filed  by  a  person  during  his  lifetime,  and  the  claim  thereunder  is  pend- 
ing at  the  death  of  such  person,  then  the  legal  party  in  interest  may 
generally,  by  proper  substitution,  complete  such  claim.  But  if  the 
declaration  has  never  been  filed,  if  the  action  has  never  been  com- 
menced, it  can  not  be  completed  by  the  part}'  in  interest,  for  there  is 
nothing  to  complete;  and  the  action  can  not  be  commenced  in  the 
name  of  the  dead  person,  after  his  decease,  for  such  dead  person  has 
no  existing  right.  It  is  only  the  right  which  has  been  asserted,  and 
"^hich  exists  after  death,  that  can  be  prosecuted,  which  said  right  may 
l*then  prosecuted  upon  the  showing  that  the  right  was  a  continuous 
one  and  which  passed  to  some  other  party  upon  the  death  of  the  origi- 
nal claimant,  after  the  filing  of  the  claim. 

The  court,  or  officer  of  the  Government,  who  has  such  matters  in 
charge,  must  have  jurisdiction  over  the  claimant  when  the  demand  is 
filed;  otherwise  it  or  he  has  no  power  to  entertain  the  demand.  In  the 
case  of  a  declaration  for  pension  filed  after  the  claimant  is  dead,  the 
Commissioner  of  Pensions  could  have  no  jurisdiction  over  such 
deceased  person,  and  he  consequently  could  not  entertain  the  claim. 

There  is,  moreover,  a  reason  more  cogent,  perhaps,  than  those  here- 
tofore set  out,  which  would  effectually  settle  the  question  as  to  the 
right  of  a  widow  to  complete  a  claim  executed  by  a  soldier,  but  filed 
after  his  death.  It  is  a  well-settled  principle  of  common  law  that  ail 
personal  rights  cease  with  the  death  of  the  party  to  whom  such  rights 
attach,  and  that  they  can  not  be  revived.  Statutory  enactment  grant- 
ing the  right  to  revive  is  an  absolute  necessity.  In  the  absence  of  a 
statute  the  widow  could  have  no  right  whatever  to  complete  a  claim 
pending  at  the  soldier's  death,  for  a  soldier's  claim  for  a  pension  is 
purely  a  personal  right.  The  statute,  however,  grants  the  widow  the 
right  to  complete  a  u  pending"  claim  (such  right  being  embraced  in 
section  4718,  R.  S.),  but  none  other  than  a  "pending'1  one.  It  has 
already  been  demonstrated  that  there  was  no  claim  pending  at  the  date 
of  soldier's  death,  and  the  soldier's  claim,  or  personal  right,  which  U 
the  same  thing  in  this  case,  died  with  him. 
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It  being  necessary  that  such  a  declaration  as  the  one  at  bar  should 
be  tiled  during  the  lifetime  of  a  soldier,  and  it  being  admitted  that  the 
soldier  died  before  his  declaration  was  filed,  it  is  evident,  without  fur- 
ther discussion,  that  the  Commissioner  of  Pensions  had  no  jurisdiction 
in  the  matter,  and  that  the  claim  died  with  the  soldier.  A  pension 
claim  is  not  pending  until  the  declaration  thereunder  has  been  filed 
See  opinion  in  case  of  widow  of  Talbot  Dale  (8  P.  D.,  O.  S.  152,  Sec- 
retary Kirkwood). 

Action  affirmed. 


DESERTED  WIFE,   ACT  MARCH  3,    1899. 

Mary  C.  Slagle  (widow). 

! 

It  appearing  from  soldier's  own  testimony  that  he  deserted  his  wife  and  that  she  w»i 
a  woman  of  good  moral  character;  and  it  further  appearing  that  said  wife  i»  in  * 
necessitous  circumstances,  the  action  of  the  Bureau  of  Pensions  in  paying  to- 
said  wife  one-half  of  the  pension  he  was  drawing  was  proper  and  is  affirmed. 

Anawtant  Secretary  F.  Z.  Campbell  to  the  Commissioner  of  1\  unions 

February  28,  1901. 

Henry  Slagle,  formerly  of  Company  E,  Thirty-sixth  Iowa  Infantry, 
is  pensioned  under  the  general  law  at  the  rate  of  $17  per  month.  This 
rate  he  has  received  since  July  17,  1893. 

On  December  18,  1899,  his  wife,  Mary  C.  Slagle,  filed  a  declaration 
under  the  provisions  of  the  acftof  March  3,  1899,  alleging  that  her~ 
said  husband,  on  the  27th  day  of  February,  1899,  while  residing  at 
Bloomfield,  Davis  Count}',  State  of  Iowa,  deserted  her  and  had  since 
remained  away  jfrom  her  without  any  cause;  that  said  husband  is  a 
resident  of  Ottumwa,  Wapello  County,  Iowa;  that  she  is  a  woman  of 
good  moral  character  and  in  necessitous  circumstances.  Her  claim 
was  allowed  on  January  8,1901,  which  would,  under  the  provisions  of 
said  act,  require  the  Commissioner  of  Pensions  to  cause  one-half  of 
the  pension — 

due  or  to  become  due  said  pensioner  during  the  continuance  of  such  desertion,  to  be 
paid  to  the  wife. 

Being  dissatisfied  with  said  action,  the  pensioner  appealed  on  Jan- 
uary 28,  1901,  resting  upon  the  contention  that  the  same  was  contrary 
to  law  and  the  facts  established  bv  the  evidence.  The  error  of  law 
assigned  is  embodied  in  the  contention  that  the  alleged  desertion,  if 
any,  was  committed  prior  to  the  passage  of  the  act  of  March  3,  1899, 
which  can  not  be  legally  made  to  have  a  retroactive  effect  or  operation. 

The  relevant  provision  of  said  act  as  it  relates  to  the  legal  conten- 
tion above  mentioned  is  as  follows: 

That  in  case  a  resident  pensioner  of  the  United  States  shall  for  a  period  of  over 
fix  numthti  desert  his  lawful  wife,  she  being  a  wovnaxv  ol  ^oo&  moral  character  and 
In  necessitous  circumstances,  etc. 


DECISIONS   RELATING    TO    PENSIONS.  261 

This  contention,  it  will  be  seen,  rests  upon  the  legal  proposition 
"that  a  desertion  alleged  to  have  been  consummated  prior  to  the  pas- 
sage of  the  act  can  not  be  made  the  basis  of  such  a  claim,  no  matter 
low  long  the  desertion  may  continue  to  exist  subsequent  to  the  pas- 
sage thereof.  It  will  be  observed  that  the  claimant  waited  until  more 
than  six  months  had  elapsed  after  the  passage  of  the  act  before  filing 
the  claim  now  under  consideration.  Said  act  docs  not  provide  for 
payment  of  half  of  the  pension  to  the  wife  from  the  date  of  desertion, 
hut  the  provision  is  that — 

The  Commissioner  of  Pensions  is  hereby  directed,  upon  being  satisfied  by  compe- 
tent evidence  of  such  desertion,  to  cause  one-half  of  the  pension  due  or  to  become 
due  said  pensioner  during  the  continuance  of  such  desertion  to  be  paid  to  the 
wife,  etc. 

The  first  duty  of  the  Commissioner  of  Pensions  is  to  ascertain 
▼nether  the  declaration  was  filed  more  than  six  months  after  the 
passage  of  the  act  of  March  3,  1899,  and  then  it  becomes  pertinent 
and  material  to  inquire  whether  the  husbanTl  has  been  in  a  continuous 
state  of  desertion  for  more  than  six  months  after  the  passage  of  the 
act  up  to  the  date  of  the  filing  of  the  wife's  claim.     It  is  quite  imma- 
terial whether  the  first  act  of  desertion  was  committed  prior  to  or 
subsequent  to  the  passage  of  the  act.     If  the  soldier  deserted  his  wife 
in  February,  1899,  and  has  since  been  in  a  continuous  state  of  deser- 
tion up  to  the  date  of  filing  the  claim,  then  each  intervening  day's 
absence  and  failure  to  provide  for  her  has  been,  in  legal  contempla- 
tion, a  separate  and  specific  act  of  desertion.     Desertion  is  something 
which  is  continuous  in  its  nature,  and  may  be  dated  from  any  point  of 
time  embraced  in  the  whole  period  of  its  duration.     The  claimant  in 
this  case,  therefore,  might  with  perfect  legal  propriety  have  alleged 
that  her  husband  deserted  her  on  March  4,  1899,  or  at  any  other  time 
subsequent  to  the  passage  of  the  act  in  question.     The  legal  conten- 
tion, therefore,  that  the  act  has  been  so  construed  as  to  give  it  a 
retrospective  operation  is  untenable. 
The  next  contention  set  forth  in  the  appeal  is  as  follows: 

It  is  further  shown  by  the  evidence  that  as  a  matter  of  fact  no  desertion  can  be 
charged  in  this  case,  but  the  evidence  shows  that  the  claimant  is  a  woman  of  ungov- 
ernable bad  temper,  continually  abusing  the  soldier,  running  him  in  debt  to  supply 
her  grown-up  children  by  a  former  marriage,  so  he  was  obliged  to  sell  his  farm  to 
settle  up  his  indebtedness  caused  by  her  extravagance,  and  when  the  deed  was  to  be 
signed  refused  to  do  so  unless  he  paid  her  $1,000,  claiming  that  as  her  dower  share, 
which  amount  he  paid  her,  and  also  gave  her  all  the  furniture,  which  settlement 
satisfied  her,  and  she  asked  him  to  go  to  Centerville,  Iowa,  and  buy  a  house  or  build 
one  on  the  lota  she  owned  there,  which  he  refused  to  do,  and  claimant  then  left  him 
for  Centerville,  Iowa,  while  soldier  went  to  Wapello  County,  Iowa  (Ottuinwa),  to 
live  with  his  daughter.     That  surely  can  not  be  called  desertion  on  his  part. 

He  complied  with  the  verbal  agreement  made  by  both  to  give  her  $1,000,  and  of 
the  money  received  by  the  sale  of  the  farm,  all  the  household  furniture,  as  well  as  a 
cow,  and  I  claim  that  his  was  an  abandonment  of  her  husband  orv  \\fct  \&.tV  *\\<\ 
relinquishment  to  any  fu.ther  demands  for  support. 
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The  evidence  of  the  two  parties  interested  as  taken  on  special  exam- 
ination does  not  warrant  the  statements  above  recited.  In  the  first 
place,  the  soldier  admits  that  he  deserted  his  wife  at  the  time  and  place 
alleged  by  her,  nor  is  it  contended  that  the  gift  of  $1,000  to  her  was 
made  in  contemplation  of  a  separation  by  mutual  consent,  but  h( 
admits  that  she  contemplated  buying  a  home  in  her  own  name  foi 
their  mutual  benefit.  From  the  view  point  of  the  soldier  the  materia 
facts  in  the  case  are  thus  stated  in  his  testimony  before  the  specia 
examiner:     . 

Q.  You  may  give  in  detail  the  circumstances  under  which  your  separation  tool 
place. — A.  "Well,  I  don't  know  that  I  have  much  to  say  about  that ;  I  couldn't  stan< 
her  ill  treatment,  the  first  thing,  and  extravagance;  and  she  left  me  alone  a  go<x 
deal.  Once  she  was  gone  three  weeks  to  Fort  Scott,  Kans.  I  can't  give  you  th< 
date  of  that.  I  can't  give  anything  like  the  exact  date.  She  went  there  to  visit  he: 
son.  After  that  her  son  got  in  trouble  and  all  came  on  to  us  to  live.  I  can't  giv< 
you  the  length  of  time  they  were  at  my  house.  Pary  C.  Truax  came  first.  I  car 
not  give  you  the  date.  He  and  his  wife  came  about  May,  1896,  and  he  remain** 
about  two  years.  I  was  then  living  on  the  farm.  Oh,  yes;  he  worked  a  little.  I  le 
him  have  a  team  and  he  huckstered  through  the  country  most  of  the  time — gatherer 
up  eggs  and  chickens.  No;  I  did  not  make  any  particular  objection  while  he  w* 
there.  I  thought  it  might  be  a  good  thing  to  help  the  hoys  a  little.  Sometime!?  h« 
would  bring  home  something — sugar,  coffee,  and  things  used  about  the  house— hn 
not  near  enough  to  pay  for  his  board  and  the  use  of  the  team. 

Q.  Could  you  not  have  relieved  yourself  of  the  presence  of  those  persons  by  notify 
ing  them  to  leave  your  premises? — A.  I  might  have  done  so;  but  I  did  not  thint 
that  would  have  been  a  very  charitable  thing  to  do,  as  my  wife  was  their  mother. 

Q.  Did  you  provide  a  home  for  any  of  your  own  children? — A.  Not  until  aftei 
that.  At  the  time  of  my  marriage  to  claimant  I  had  one  daughter  who  lived  witl 
us  a  couple  of  years. 

Q.  Give  the  circumstances  of  your  separation.  Did  you  leave  claimant? — A.  Yes 
I  suppose  I  left  her.  She  was  at  home  when  I  left.  I  will  give  you  a  little  history 
Things  went  on.  I  was  getting  behind  and  I  had  to  sell  the  farm — in  March,  1899 
I  received  $2,700  for  it.  An  attorney  was  there  to  sign  the  deed.  When  the  dee* 
was  handed  to  my  wife  to  sign  she  said  she  would  not  sign  it  unless  I  gave  her  $1,001 
to  buy  a  house  in  her  own  name.  After  studying  a  while  I  consented  to  that.  Tin 
attorney  was  Mr.  Payne,  of  Bloomfield,  Iowa.  Yes,  sir;  Mrs.  Slagle  said  she  woul< 
not  sign  the  deed  until  I  gave  her  the  $1,000.  No;  she  did  not  demand  any  writinj 
or  guaranty.  After  I  had  made  the  promise  to  give  her  the  $1,000  I  suppose  sh» 
just  took  my  word  for  it.  She  had  borrowed  $200  from  her  brother-in-law,  Johi 
Ricksher,  of  Fairfield,  Iowa,  to  carry  on  a  suit  against  the  railroad  company  for  a  #>i 
she  had  killed,  and  I  had  signed  the  note  with  her,  and  I  told  her  I  would  give  he 
the  $1,000  if  she  would  pay  that  note  out  of  it,  and  I  understand  she  has  pai<l  it 
Yes,  sir;  she  said  she  wanted  the  $1,000  to  buy  a  house  in  her  name.  I  couldn't  tel 
you  whether  it  was  her  idea  that  the  house  should  be  a  home  for  both  of  us  or  not 
I  think  likely  it  was. 

Q.  At  the  time  you  paid  her  this  $1,000,  was  anything  said  about  a  separation?— •* 
No,  sir. 

Q.  Was  the  matter  of  a  separation  brought  up  or  discussed  at  any  time  before  yoi 
left  your  wife  for  good? — A.  Not  in  particular;  but  I  told  her  a  number  of  timef  th* 
I  would  leave  her  if  she  did  not  treat  me  with  more  respect. 

Q.  Do  you  make  any  charges  against  the  character  or  good  name  of  Mrs.  Mary  1 
Single? — A.  JSo,  sir;  I  have  never  doubted  her  virtue  or  anything  of  that  kind. 
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Q.  Did  she,  as  your  wife,  make  purchases  of  any  articles  not' necessary  for  the  com- 
fort or  convenience  of  your  home? — A.  I  thought  she  did,  but  I  can  not  state  what 
it  was.  I  kept  no  account.  I  can't  tell  you  the  amount.  She  purchased  a  sack  of 
flour  at  William  Loehren's,  in  Drakeville,  and  sent  it  to  her  daughter-in-law,  Emma 
Truax.  I  can  not  name  any  other  specific  instance,  but  our  bills  ran  up  fast.  We 
traded  at  Bun  tine's,  at  Drakeville,  Iowa,  and  I  refer  you  to  his  books  to  sustain  my 
statements. 

Q.  Did  you  give  your  wife  permission  to  use  your  credit  at  the  stores? — A.  Yes. 

Q.  Did  you  ever  withdraw  that  permission? — A.  No;  I  think  not. 

Q.  Did  you  make  any  attempt  to  regulate  the  expenses  of  your  home? — A.  No;  I 
believe  I  just  let  my  wife  go  and  get  what  she  wanted — that  was  my  rule — and  I 
paid  the  bills.  No,  sir;  I  can  not  tell  what  the  total  of  my  household  expenses  were 
for  anv  one  year. 

Q.  Did  Mrs.  Slagle  ever  offer  you  any  personal  injury? — A.  The  only  violence  she 
ever  used  was  shortly  before  we  parted.  She  jumped  me  for  a  fight  one  night  and 
struck  me  in  the  eye  and  made  sparks  fly.  She  accused  me  of  something  I  was  not 
guilty  of,  and  I  told  her  she  was  not  telling  the  truth.  No  one  was  present.  A  girl  work- 
ing for  us,  named  Love  Beedle,  was  in  the  kitchen.  Just  before  I  left  Mrs.  Slagle  she 
had  gone  to  Centerville;  don't  know  whether  she  took  her  money  or  not,  but  while 
she  was  gone  I  took  my  money  and  came  over  here  to  Ottumwa,  and  gave  it  to  my 
children.  I  gave  my  money  to  my  children,  and  they  bought  a  place  which  I  now 
live  in. 

Q.  Did  you  discuss  with  Mrs.  Slagle  the  matter  of  purchasing  a  home  in  Center- 
ville, Iowa? — A.  I  don't  know  just  what  was  said  about  that.  I  never  made  much 
inquiry  about  that;  I  supposed  she  intended  to  look  about  some.  No,  sir;  I  never 
told  her  anything  about  my  intention  to  move  to  Ottumwa,  Iowa. 

Q.  Had  Mrs.  Slagle  ever  refused  to  go  to  any  home  you  might  provide  for  her? — 
A.  I  think  not. 

Q.  Have  you  at  any  time  offered  her  a  home  with  you  here  in  Ottumwa,  Iowa? — 
A.  No,  sir. 

Q.  What,  if  any,  property  or  money  had  your  wife  when  you  married  her? — A. 
She  had  $1,000  on  interest  and  some  more  money  owing  to  her  from  a  son. 

Q.  What  was  done  with  this  money? — A.  I  couldn't  tell  you;  went  mostly  to  her 
children,  I  think.  She  bought  some  things  for  herself  out  of  that  money,  but  not 
much.    I  think  her  children  got  away  with  most  of  it. 

Q.  Have  you  ever  applied  for  or  obtained  a  divorce  from  Mrs.  Mary  C.  Slagle? — 
A.  No,  sir. 

Q.  Do  you  still  consider  her  your  legal  wife? — A.  I  don't  believe  I  do.  In  my  own 
Diind  she  is  not  my  legal  wife,  but  I  have  nothing  to  show  that  she  is  not. 

Q.  Upon  what  grounds  do  you  say  that,  in  your  mind,  she  is  not  your  legal  wife? — 
A.  I  don't  think  she  used  me  as  a  wife  should  a  husband.  The  language  she  used, 
tod  accused  me  of  things  I  was  not  guilty  of. 

Q.  Do  you  stand  ready  at  this  time  to  provide  a  home  and  support  for  Mrs.  Slagle? — 
A.  No,  sir.  One  thing  I  want  to  state.  I  did  not  leave  her  destitute.  I  gave  her  all 
the  furniture;  but  most  of  the  good  furniture  was  her  own;  and  I  gave  her  a  cow. 
No,  sir;  this  cow  was  not  afflicted  with  disease. 

By  Claimant: 

Q.  Did  I  ever  go  away  from  home,  Pa,  without  your  consent  and  on  a  visit?— A. 
No;  I  don't  think  you  did. 

Q.  The  time  I  went  to  Fort  Scott,  Kans.,  his  daughter,  Ella  Slagle,  and  his  grand- 
daughter were  home  to  take  care  of  him. 

By  S.  E.  Adler,  Attorney  for  Slagle: 

Q.  Mr.  Slagle,  you  suffer  with  severe  attacks  of  rheumatism  and  heart  disease,  do 
you  not?— A.  Yes. 
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Q.  Does  any  abuse  or  excitement  bring  on  attacks? — A.  Oh,  I  don't  know  but  what 
it  does. 

Q.  Is  it  for  that  reason  you  left  your  wife? — A.  Yes,  sir;  that  is  part  of  the  reason; 
the  others  I  have  already  related: 

Q.  Now  state  fully  how  your  wife  treated  you  for  the  year  before  you  left  her— use 
the  language  she  used;  and  if  it  was  abuse,  give  that. — A.  I  don't  know  that  lean 
give  the  language  she  used.  After  her  children  came  there  she  was  croseer  to  me 
than  she  had  ever  been  before,  and  would  abuse  me  for  anything  I  did  that  didn't 
just  suit  her. 

Q.  Did  she  ever  call  you  names? — A.  No. 

Q.  Did  she  ever  swear  at  you? — A.  No;  I  never  heard  her  swear  an  oath  that  I 
know  of. 

Q.  What  other  grandchildren  were  you  compelled  to  support  other  than  those 
already  stated? — A.  The  wife  and  two  children  of  her  son,  Frank  Truax,  were  at  my 
house  three  or  four  months  in  1896,  I  guess. 

By  the  Examiner: 

Q.  Did  you  object  [to]  their  being  there? — A.  No;  I  said  nothing  against  it.  I 
didn't  like  so  many  people  around,  but  I  treated  them  with  respect,  like  I  do  every- 
one else. 

Q.  If  you  had  objected  and  made  demand  on  Truax  to  have  removed  his  wife  and 
children  would  he  have  done  so? — A.  I  couldn't  say,  because  he  had  no  place  to  go 
and  no  money. 

Bv  S.  E.  Adler: 

• 

Q.  Have  you  any  reason  for  not  applying  for  a  divorce? — A.  My  wife  says  I  need 
never  ask  for  a  divorce,  for  she  wouldn't  give  me  one.  I  have  heard  the  above  and 
it  is  correct. 

Q.  Did  you  tell  your  wife  to  go  to  Centerville  and  look  up  a  house,  and  that  you 
would  buy  it? — A.  No,  sir;  I  told  her  she  might  go  up  to  Centerville  and  see  what 
she  could  do,  but  I  had  made  up  my  mind  not  to  go  to  Centerville,  Iowa. 

Q.  Did  you  buy  a  house  in  Ottumwa,  Iowa,  at  any  time? — A.  No,  sir;  I  gave  the 
money  to  my  children  and  they  bought  the  house.  I  gave  my  children  $1,000,  and 
it  took  the  greater  part  of  my  balance  to  buy  furniture. 

By  the  Examiner: 

Q.  In  your  sworn  statement,  B.  J.  20,  you  claim  that  you  did  not  desert  your  wife. 
What  do  you  have  to  say  as  to  that? — A.  I  did  not  know  that  was  there.  It  is  my 
view  that  I  left  my  wife. 

Q.  Did  Mrs.  Slagle  present  you  a  watch? — A.  Yes;  the  watch  cost  $36  in  5e* 
York.     She  gave  me  that  some  little  time  after  our  marriage. 

There  is  no  witness  in  the  case  who  testifies  that  claimant  ever  at 
any  time  offered  to  do  personal  violence  to  the  soldier,  and  she  posi- 
tivelv  denies  that  she  ever  struck  him.     Besides,  the  testimony  all 
tends  to  show  that  claimant  was  a  neat  and  tidy  housekeeper,  and 
always  provided  a  good  table,  and  took  proper  care  of  her  husband's 
clothing.     It  is  also  admitted,  and  by  nobody  controverted,  that  she  is 
a  woman  of  good  moral  character,  and  is  in  "necessitous  circum- 
stances'."   The  money  which  her  husband  gave  her  has  been  expended 
in  the  payment  of  debts,  and  in  defraying  the  expenses  of  a  fruitless 
lawsuit  against  a  railroad  company  for  causing  the  death  of  one  of  her 
sons.     The  claimant  also  states,  and  it  is  not  denied,  that  she  had 
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11,400  out  at  interest  when  she  married  the  soldier,  the  principal  and 
nterest  of  which  were  used  in  common  for  household  necessities. 

She  also  contends  that  the  $1,000  which  her  husband  gave  her  was 
stowed  voluntarily  and  without  any  demand  on  her  part,  and  that 
he  kept  none  of  his  household  goods  when  he  left  her;  that  the  furni- 
ure  was  her  own.  It  is  also  abundantly  shown  that  she  earnestly 
irotested  against  the  separation,  and  has  never  since  consented  to  it 
ither  bv  word  or  deed. 

It  is  also  contended  that  the  act  of  March  3,  1899,  is  in  conflict  with 
he  ,4  general  pension  laws,"  which  provide  that  pension  money  shall 
Dure  to  the  benefit  of  the  pensioner  only,  and  is  unconstitutional  in 
hat  it  deprives  one  of  his  property  without  trial  bjr  jury. 

This  contention  presents  the  issue  that  a  pension  granted  in  con- 
ormity  to  existing  legal  provisions  is  a  vested  right  which  can  not  be 
ivested  by  subsequent  legislation.  In  this  connection  it  is  proper  to 
ote  the  fact  that  the  soldier's  military  service  began  in  the  month  of 
mgust,  1862,  and  terminated  in  the  month  of  August,  1864.  The  act 
nder  which  he  is  now  in  receipt  of  $17  per  month  was  passed  on 
larch  3, 1873,  and  is  now  section  4699,  Revised  Statutes.  The  Bureau 
f  Pensions  has  also  recently  determined  that  he  will  be  allowed  a  rate 
f  $24  per  month  from  November  2, 1898,  under  the  provisions  of  the 
ct  of  March  3,  1883. 

It  can  not,  therefore,  be  contended  that  the  laws  under  which  he  is 
ow  pensioned  were  in  existence  at  the  time  of  his  enlistment  and  con- 
jquently  entered  into  his  contract  obligation  with  the  Government. 
t  k  through  the  beneficence  of  Congress  that  the  soldier  receives  his 
resent  rating,  independent  of  any  contract  obligation  on  the  part  of 
ie  Government.  The  right  of  the  law-making  power  to  modify 
dating  pension  laws  of  that  character  by  subsequent  legislation  has 
jver  been  questioned  by  the  Department.  In  the  case  of  Jackson 
artin  (7  P.  D.,  265)  it  is  held  that:  "  No  pensioner  has  a  vested  right 

his  pension."  This  principle  is  reaffirmed  in  the  case  of  Edwin  Earl 
DP.  D.,  176).  The  objection  to  the  statute  in  question  based  upon 
e  contention  that  it  deprives  one  of  his  property  without  trial  by 
ry  is  untenable,  for  the  reason  that  there  is  no  such  constitutional 
ovision.  Under  the  Constitution  no  one  can  "  be  deprived  of  life, 
lerty,  or  property,  without  due  process  of  law."  In  this  case  the 
iue  process  of  law  "  prescribed  by  statute  has  been  fully  complied 
th.  To  deprive  one  of  life  or  liberty  on  account  of  a  criminal 
ense  involves  a  trial  by  jury  as  a  constitutional  right,  but  in  civil 
ocedure  property  rights  are  often  determined  without  such  inter- 
Dtion.  The  contention,  therefore,  that  the  act  of  March  3,  1899,  is 
constitutional  is  untenable,  as  there  is  no  question  of  such  a  nature 

olved. 

Action  affirmed. 
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marriage  and  divorce— impediment. 

Minerva  Brown  (widow). 

It  being  shown  that  at  the  time  of  this  claimant's  formal  marriage  in  1876  to  the  sol- 
dier herein  she  had  a  former  husband  living  and  undivorced,  such  marriage  was 
invalid  and  void;  but  as  she  and  soldier  then  married  in  entire  good  faith, 
believing  in  her  legal  competency  to  marry,  and  cohabited  thereafter  continu- 
ously for  twenty-one  years,  eleven  of  which  were  subsequent  to  the  death  of  her 
former  husband,  each  continuing  until  the  soldier's  death  in  the  belief  of  their 
legal  union,  holding  themselves  out  as  man  and  wife,  and  being  generally 
accepted  as  such,  it  is  held  that  there  was,  under  the  laws  of  the  State  of  Missis- 
sippi, where  she  and  soldier  resided  at  the  time  of  his  death,  a  lawful  and  valid 
marriage  between  them  subsequent  to  the  death  of  said  former  husband,  and 
that  she  is,  therefore,  the  soldier's  lawful  widow. 

Assistant  Secretary  7\  L.  Campbell  to  the  Com  miss ion t-r  of  Pension*, 

February  28*  1901. 

This  appellant,  Minerva  Brown,  on  November  8,  1897,  filed  a  claim, 
No.  605209,  for  pension  under  the  act  of  June  27,  1890,  as  widow  of 
George  Brown,  who  was  a  member  from  January  5,  1865,  to  January 
5, 1866,  of  Company  B,  Forty-seventh  United  States  Colored  Infantry, 
and  died  October  22,  1897. 

Said  claim  was  rejected  in  December,  1900,  on  the  ground  that  the 
claimant  is  not  the  legal  widow  of  said  soldier — 


* 


because  at  the  date  of  her  marriage  to  him  in  1876  she  had  a  husband, 
Peter  Sanders,  living,  and  who  did  not  die  until  1886. 

On  January  15,  1901,  she  appealed  through  her  attorney,  who  con- 
tends that  a  divorce  of  claimant  from  said  Sanders  prior  to  her  mar- 
riage to  this  soldier  should  be  presumed,  and  that  such  marriage  should, 
accordingly,  be  held  valid,  and  she  the  legal  widow  of  the  soldier. 

In  view  of  her  present  necessitous  circumstances,  her  appeal  is  given 
immediate  consideration. 

The  material  facts  in  this  case  appear  to  be  undisputed.  Claimant 
admits  her  former  marriage,  in  1806,  to  said  Sanders,  with  whom  she 
lived  in  Vioksburg,  Miss.,  until  about  1872.  when  he  left  her,  going 
to  Rolling  Forks,  Miss.,  in  a  contiguous  county,  where  he  resided 
until  killed  in  a  tight  in  1886.  She  never  procured  any  divorce  from 
him,  and  never  heard  of  any  being  procured  by  him.  On  being  told, 
however,  that  she  could  legally  remarry  without  any  divorce  after 
three  years  desertion  by  her  husband,  she  married  this  soldier  Brown 
by  ceremony  in  1870,  a  transcript  of  the  record  of  which  marriage  is 
on  tile  herein.*  Brown  had  known  said  Sanders  and  was  fully 
acquainted,  she  says,  with  the  facts  of  Sanders's  and  claimant's  mar- 
riage, uf  Sanders's  desertion  of  claimant,  and  that  there  was  no  divorce 
from  this  marriage  of  Sanders  and  claimant.  Sanders  afterwards  told 
imnvii,  she  says,  that  he  was  glad  she  had  married  a  man  who  would 
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treat  her  better  than  he  had.  Sanders  was  said,  claimant  testifies,  to 
have  "  had  another  woman"  after  he  went  to  Rolling  Forks,  but  she 
never  heard  the  name  of  this  other  woman  or  whether  she  and  Sanders 
were  married. 

Upon  these  admitted  facts  the  claimant  contends  that  a  divorce  from 
her  marriage  to  Sanders  prior  to  that  to  Brown  should  be  presumed. 

I  am  of  the  opinion,  however,  that  such  presumption  can  not  arise 
in  this  case,  as  the  facts  admitted  preclude  any  such,  and  tend  rather 
to  show  positively  that  there  was  no  divorce.  Claimant  admits  she 
never  procured  any,  and  Sanders  is  shown  to  have  lived  either  in  her 
own  county  or  in  the  adjoining  county  continuously  after  their"  separa- 
tion until  his  death.  The  courts  in  these  two  counties  only,  therefore, 
had  legal  jurisdiction  to  grant  any  divorce  in  this  case,  and  if  any  were 
obtained  herein  it  must  have  been  obtained  in  one  or  the  other  county; 
and  if  it  were  obtained  in  either,  it  is  most  improbable  that  claimant 
would  be  or  would  remain  ignorant  of  the  fact.  Both  she  and  said 
Brown  were  in  position  to  know  of  any  divorce;  the  question  was,  she 
savs,  discussed  between  them,  and  both  knew  there  was  no  divorce. 

%r  t 

They  married  solely  upon  the  strength  of  their  information  that  their 
marriage  was  valid  because  Sanders  had  been  absent  in  desertion  for 
three  years. 

I  am  not  aware  of  any  law  in  the  State  of  Mississippi  authorizing 
marriage  under  such  circumstances,  and  none  is  cited  by  claimant. 
On  the  contrary,  it  is  the  universal  rule  that  a  second  marriage  while 
the  first  husband  or  wife  is  living  and  undivorced  is  invalid  and  abso- 
lutelv  void,  and  that  the  desertion  for  anv  length  of  time  of  the  first 
husband  or  wife  does  not,  of  itself,  confer  upon  the  deserted  party 
any  competency  to  remarry,  although  it  may  be  ground  for  such  party 
procuring  a  divorce,  or  may,  in  connection  with  other  facts,  in  order 
to  sustain  a  subsequent  marriage,  entered  into  in  good  faith  by  such 
Party,  afford  a  basis  for  presuming  the  death  of  the  deserter,  or  divorce, 
if  he  or  she  be  shown  to  be  living  prior  to  such  remarriage. 

Presumptions,  however,  give  way  to  facts,  and  when  it  is  shown, 
as  in  this  case,  that  no  divorce  was,  in  fact,  obtained  in  the  only  juris- 
diction within  which  it  might  legally  be  secured,  no  presumption  of  a 
divorce  can  arise. 

This  claimant's  formal  marriage  to  Brown  in  1870,  therefore,  was 
^oid;  and  she  can  have  no  pensionable  rights  by  reason  of  such 
uarriage. 

It  appears  further,  however,  that  she  and  Brown  cohabited,  osten- 
ibly  and  apparently  with  a  mutual  matrimonial  intent,  as  husband  and 
rife  from  the  death  of  Sanders  in  1886  until  Brown's  death  eleven 
ears  later,  and  the  question  arises  whether  a  new  marriage  contract 
lay  be  presumed  to  have  been  entered  into  between  her  and  Brown 
Libsequent  to  Sanders's  death. 
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In  the  State  of  Mississippi,  as  in  most  of  the  States,  a  contract  of 
marriage  made  per  verba  de  praesenti,  merely,  without  either  civil  or 
religious  solemnization,  but  followed  by  cohabitation,  constitutes  a 
valid  marriage,  which  is  provable  by  acts  and  declarations.  The 
supreme  court  of  that  State,  in  the  case  of  Floyd  v.  Calvert  (53  Miss.. 
37),  state  this  is  "definitely  settled"  by  the  repeated  adjudications  of 
that  court,  and  in  the  case  of  Dickerson  v.  Brown  (49  Miss.,  373). 
they  say  "the  right  of  parties  in  this  State  to  contract  marriage 
without  formal  or  ceremonial  celebration  i§  understood  to  be  settled 
beyond  question." 

The  court  further  say,  in  the  latter  case,  that, — 

*  *  *  the  doctrine  seems  to  be  that,  though  ignoring  the  directions  of  the 
statute,  and  though  disregarding  all  forms  and  ceremonies,  the  law  should  make 
persons  married  who  intend  marriage,  and  this  the  constitution  of  our  State  has 
adopted  as  the  organic  law.  All  others,  outaide  the  class  named,  are  in  illicit, 
meretricious  or  criminal  cohabitation. 

The  court  here  refer  to  the  article  of  the  constitution  of  the  State 
of  Mississippi,  adopted  in  1869,  which  provides  that  those  who  were 
then  cohabiting  as  husband  and  wrif e,  yet  without  being  legally  married, 
should  thereafter  be  considered  as  lawfully  married  and  their  children 
as  legitimate.  These  provisions,  the  court  say,  distinguish  between 
those  who  "  were  in  good  faith  observing  toward  each  other  the  rela- 
tion of  husband  and  wife,  or  with  a  desire  to  assume  to  each  other, 
honestly,  that  relation,"  and  "those  living  in  adultery  and  concubi- 
nage," and  operated  to  legalize  the  former  in  cases  where,  prior  to  the 
adoption  of  said  constitution,  the  relation  was  thus,  in  the  intent  and 
purpose  of  the  parties,  truly  and  essentially  matrimonial,  but  invalid 
as  a  marriage  because  of  some  impediment,  particularly  an  impedi- 
ment affecting  the  competency  of  one  or  the  other  of  the  parties 
thereto,  such  as  the  institution  of  slavery,  or  a  statute  prohibiting 
intermarriage  between  races  or  between  persons  who  are  within  certain 
degrees  of  relationship. 

The  point  made  is,  in  brief,  that  where  a  man  and  a  woman  are 
shown  to  have,  with  a  bona  fide  matrimonial  intent  and  purpose,  cohab- 
ited, one  or  the  other,  however,  being  in  law  incompetent  to  marry, 
the  continuance  of  such  cohabitation  after  removal  of  the  cause  of 
such  incorapetenc}'  is  referable  to  the  original  matrimonial  intent,  and 
a  lawful  marriage  may  be  presumed  from  the  fact  of  such  cohabita- 
tion and  continuance  thereof,  because,  as  stated  in  Dickerson  v.  Brown, 
supra,  u  the  law  should  make  persons  married  who  intend  marriage. v 

And  even  where  the  original  cohabitation  existing  at  the  date  of 
the  adoption  of  said  State  constitution  was  in  "  confessed  adultery." 
because  of  an  impediment  to  marriage  which  was  swept  away  by  such 
constitution,  "  the  continued  cohabitation  after  adoption,"  the  court 
in  Floyd  v.  Calvert,  supra,  say,  "  might  of  itself  be  a  strong  circuin- 
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stance  to  show  the  acceptance  of  its  provisions  and  the  desire  to 
assume  toward  each  other  a  new  and  lawful  relationship,"  while  no 
such  force  or  weight  could  be  given,  the  court  continue,  to  continued 
cohabitation  after  adoption  of  the  constitution  between  a  man  and  a 
woman  as  to  whom  no  lawful  obstruction  to  matrimony  had  ever 
existed,  but  who  had,  notwithstanding  the  way  was  thus  open  to  a 
legal  marriage  between  them,  voluntarily  chosen  to  cohabit  without 
any  marriage.     In  the  latter  case  the  court  say: 

*  *  *  There  must  be  shown  some  formal  and  explicit  agreement  between  the 
parties;  *  *  *  or  there  must  be  such  open  and  visible  change  in  the  conduct  and 
declarations  of  the  parties  that  an  agreement  to  accept  the  new  law  might  fairly  be 

inferred. 

Marriage  in  such  case  can  not,  they  say,  be  made  out  under  said 
constitution  "  by  any  proof  short  of  that  which  would  establish  it  in 
the  absence  of  the  provision ;"  and  *4  evidence  that  would  meet  the 
requirement  of  either  branch  of  this  proposition  would  doubtless  be 
sufficient,"  they  add,  uto  establish  a  new  marriage  under  the  laws  of 
this  State  without  regard  to  the  constitutional  provision." 

The  distinction  here  made  by  the  supreme  court  of  Mississippi  was 
in  cases  arising  under  the  special  provision  of  the  constitution  of  that 
State  above  referred  to,  but,  as  seen,  the  court  was  strongly  and 
decidedly  inclined  toward  holding  that  the  same  distinction,  with  the 
same  force,  would  exist  under  the  laws  of  that  State  irrespective  of 
the  State  constitution. 

Many  other  States  have,  in  fact,  also  recognized  this  distinction 
generally,  at  least  have  held  that  cohabitation  continued  for  years  after 
removal  of  an  impediment  which  prevented  a  legal  or  valid  marriage 
prior  thereto  will  be  sufficient  from  which  to  presume  a  marriage 
after  the  removal  of  such  impediment,  the  prior  cohabitation  being 
bona  fide  in  character  and  not  meretricious.  Some  States  require  that 
1  new  actual  marriage  be  proved;  but,  as  seen  from  the  language  of 
he  court  above  quoted,  in  the  State  of  Mississippi  such  proof  would 
>e  there  required  only  when  the  prior  cohabitation  was  "  intention- 
Uy  "  impure,  was  "  illicit,  meretricious,  or  criminal,"  as  stated  in  the 
ase  of  Dickerson  v.  Brown;  and  when  such  prior  cohabitation  was, 
a  the  minds  and  hearts  of  the  parties,  a  pure  and  matrimonial,  although 
ot  a  legal  or  valid  union,  such  strict  proof  should  not  be  required,  but 
tie  subsequent  cohabitation  would  be  referred,  as  to  its  legal  or  illegal, 
latrimonial  or  nonmatrimonial  character,  to  the  original  matrimonial 
itentof  the  parties,  and  the  three  requisites  of  marriage,  competency, 
onsent,  and  cohabitation,  coexisting,  marriage  would  be  held  to  be 
stablished. 

Although  a  marriage  so  established  is  generally  spoken  of  as  "prc- 
Limed,"  it  is,  in  fact,  one  proved  and  not  presumed. 
In  the  case  of  Stevenson's  Heirs  v.  McReary  ^20  "Misa.^^sxi  W 
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struction  to  a  jury  that  if  they  should  tind  from  the  evidence  that 
the  parties  cohabited  and  held  themselves  out  as  man  and  wife,  raised 
children,  and  acknowledged  such  children  as  theirs,  they  must  find  a 
marriage,  was  held  to  be  erroneous  and  "  too  strong,"  because  4fcit  left 
no  room  for  the  jury  to  determine  on  the  weight  of  evidence,"  the 
question  being  one,  the  court  say,  which  should  be  left  to  the  jury  to 
say  from  all  the  evidence  pro  and  con  whether  there  was  in  fact  a 
marriage. 

It  would,  doubtless,  be  proper  for  the  court  also  to  instruct  the  jury 
in  such  a  case  that  marriage  is  an  institution  which  is  favored  in  law, 
in  support  of  which  every  reasonable  presumption  is  to  be  indulged. 
and  when  presumptions  conflict  those  in  support  of  the  marriage  are 
to  control;  also,  that  a  presumption  which  would  result  in  a  criminal 
holding  should  not  prevail. 

As  to  the  latter,  the  supreme  court  of  Mississippi,  in  the  case  of 
Spears  v.  Burton  (31  Miss.,  555),  held  that  the  presumption  in  favor  of 
marriage  should  prevail  over  that  in  favor  of  life,  and  that  death  of  a 
prior  husband  or  wife  would  be  presumed  in  order  to  sustain  a  second 
marriage,  although  such  husband  or  wife  was  known  to  have  been  liv- 
ing within  five  years  of  the  second  marriage,  "  because,  otherwise,  the 
second  marriage  would  be  held  criminal  by  reason  of  a  presumption." 
and  that  such  marriage  would  be  held  invalid  only  on  proof  that  the 
former  husband  or  wife  was  then,  or  but  shortly  before,  living. 

In  a  case  like  the  present,  if  it  be  presumed,  because  of  the  original 
illegal  character  of  the  cohabitation  prior  to  removal  of  the  imped- 
iment, that  the  cohabitation  subsequently  was  alike  illegal,  it  would 
result  in  the  holding,  merely  on  presumption,  that  such  subsequent 
cohabitation  was  criminal. 

This  is,  in  itself,  obnoxious  to  legal  principles;  and  when  it  is  shown 
that  the  cohabitation  was  begun,  as  in  this  case,  in  entire  good  faith, 
both  parties  intending  a  present  lawful  marriage  and  believing  that 
they  were  then  capable  of  and  were,  in  fact,  so  contracting,  and  was 
continued  thereafter  for  twenty -one  years,  and  for  eleven  years  after 
removal  of  the  only  impediment  to  their  legal  union,  it  would  seeui 
clear,  in  principle  and  on  authority,  that  marriage,  subsequent  to 
removal  of  the  impediment,  should  be  held  to  have  existed,  and  espe- 
cially should  such  holding  be  made  when  one  of  the  parties  to  such 
marriage  has  died. 

The  law  favors  marriage,  and  when  once  solemnized  according  to  the  forms  of  law, 
will  not  declare  its  nullity  upon  "anything  less  than  clear  and  certain  testimony, 
especially  after  it  has  been  dissolved  by  the  death  of  one  of  the  parties.  (Powell  r. 
Powell,  27  Miss.,  785.) 

In  this  case,  the  claimant  and  Brown  were  married  in  due  legal  form. 
Although  she  was  then,  in  law,  incompetent  to  marry,  both  she  and 
he  beJieved  in  her  competency,  and  according  to  her  testimony  such 
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f  was  based  upon  legal  advice;  and  both  then  fully  intended  mar- 
,  and  fully  believed  they  were  lawfully  married;  both  continued, 
rently,  in  this  honest  belief  during  their  joint  lives;  and  their 
e  cohabitation  of  twenty -one  years  was,  to  all  intents  and  pur- 
»,  for  them  a  truly  matrimonial  one,  and  which  both  they  and  the 
Qunity  respected  as  such. 

m,  therefore,  of  the  opinion  that  claimant  should  be  held  to  be 
oldiers  widow,  and  your  action  is,  therefore,  reversed,  with  direc- 
that  the  claim  be  readjudicated  accordingly. 


>LVRRIAGE-DIVORC'E-,JURISDICTIOX-DECREE  OF  VALIDITY. 

Mary  J.  Vogler  (widow). 

ppellant  was  married  to  the  deceased  soldier  in  Hamilton  County,  Ind.,"in 
180,  and  lived  with  him  as  his  wife  until  his  death  in  189().  She  was  previously 
arried  in  1869,  to  one  Henry  Curtner  in  Ohio.  In  1898  she  obtained  a  decree 
the  circuit  court  of  Hamilton  County,  Ind.,  annulling  and  vacating  her  mar- 
age  to  Curtner  on  the  ground  of  his  insanity,  and  declaring  her  marriage  to  the 
Idier  valid,  legal,  and  binding  under  the  laws  of  Indiana. 
That  said  court  having  had  complete  jurisdiction  of  the  subject-matter  and  the 
irtiee,  its  judgment  and  decree  declaring  said  marriage  to  the  soldier  legal  aud 
did  under  the  laws  of  Indiana  is  binding  and  conclusive,  and  establishes  the 
gal  status  of  the  appellant  in  that  State  as  the  lawful  wife  of  the  soldier,  and 
le  should  be  accepted  aa  his  widow  for  pensionable  purposes  in  accordance  with 
ie  provisions  of  the  second  section  of  the  act  of  August  7,  1882. 

tant  Secretary  F.  Z.  Campbell  to  the  Commissioner  of  Pennioyw, 

March  8,  1901. 

drew  Vogler,  late  a  private  in  Company  H,  Eighteenth  Indiana 
nteer  Infantry,  was  a  pensioner  under  the  provisions  of  the  gen- 
>ension  law  at  the  rate  of  $12  per  month  for  chronic  diarrhea  and 

when,  on  June  6, 1892,  he  filed  in  the  Pension  Bureau  an  appliea- 
for  increase  of  said  pension,  based  on  the  accepted  disabling 
s,  and  also  for  additional  pension,  based  on  rheumatism  and 
ting  disease  of  heart  and  paralysis,  and  scurvy  and  resulting  dis- 
)f  mouth,  alleged  to  have  been  contracted  in  line  of  duty  during 
ilitary  service.  Said  pensioner  died  on  April  26,  1896,  prior  to 
nal  adjudication  and  determination  of  said  application  for  increase 
dditional  pension,  and  Mary  J.  Vogler  was  permitted  to  continue 
rosecution  of  the  same  as  his  surviving  widow. 

May  1, 1896,  said  Mary  J.  Vogler  tiled  in  the  Pension  Bureau  an 
cation  for  pension  in  her  own  right  under  the  provisions  of  sec- 
t702,  Revised  Statutes,  as  widow  of  said  deceased  soldier,  alleging 
lis  death,  upon  the  date  aforesaid,  was  due  to  disease  contracted 
e  of  duty  during  his  military  service. 
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Both  of  said  applications  were  rejected  on  August  12,  1896,  upon 
the  ground  that  said  Mary  J.  Vogler  had  never  been  lawfully  married 
to  the  deceased  soldier,  and  was  not  his  widow;  it  being  shown  that 
she  had  a  husband  living  at -the  date  of  her  marriage  to  the  soldier,  to 
whom  she  had  been  lawf ullv  married  and  from  whom  she  had  never 
been  divorced,  and  who  was  still  living. 

Subsequently,  upon  additional  evidence  being  filed  to  sustain  the 
legality  of  the  marriage  of  said  Mary  J.  Vogler  and  the  soldier,  her 
claim  for  widow's  pension  was  reopened  and  further  considered,  and 
on  March  15,  1899,  was  again  rejected  upon  the  ground — 

of  no  title  aa  the  legal  widow  of  the  soldier,  it  appearing  from  evidence  obtained  on 
special  examination  that  the  claimant  has  failed  to  prove  that  her  marriage  to  her 
first  husband,  who  is  living  and  undivorced,  was  not  valid. 

From  the  rejection  of  both  claims,  as  aforesaid,  appeal  was  taken 
on  Mav  11, 1899. 

The  facts  in  this  case  material  to  the  issue  presented  by  the  appeal 
appear  to  be  well  established  by  the  evidence,  and  are  not  disputed  or 
controverted  in  any  way.  The  appellant  was  first  married  on  August 
4,  1869,  .in  the  county  of  Shelby,  State  of  Ohio,  to  a  man  named 
Henry  Curtner.  Very  shortly  after  said  marriage  said  Curtner  exhib- 
ited evidences  of  insanitv,  and  in  1871  was  admitted  to  the  asvluni  for 
the  insane  at  Dayton,  Ohio,  violently  insane,  and  has  continuously 
remained  an  inmate  of  that  institution  from  that  time  to  the  present 
with  the  exception  of  two  short  intervals  when  the  record  shows  he 
was  discharged  u  unimproved. '' 

The  appellant  continued  to  reside  in  Shelby  County,  Ohio,  for  some- 
seven  or  eight  years,  when  she  left  there  and  removed  to  Noblesville, 
Hamilton  County,  Ind.,  where  the  deceased  soldier,  Vogler,  had  pre- 
ceded her,  and  was  married  to  the  soldier  in  that  town  on  April  20, 
1880,  and  continued  to  reside  there  with  him  as  his  wife  until  his  death 
on  April  26, 1896,  four  children  being  born  to  her  of  said  marriage, 
and  she  is  at  present  a  resident  of  said  county  and  State. 

The  appellant  alleges  and  testifies  that  some  five  or  six  years  after 
her  first  husband  Curtner  was  first  sent  to  the  asvluni  she  received  a 
telegram  from  some  person  whom  she  was  informed  and  believed  was 
connected  with  that  institution  informing  her  that  Curtner  was  dead, 
and  desiring  to  know  what  disposition  she  wished  made  of  his  body, 
and  that  she  replied  stating  that  she  desired  it  to  be  buried  at  theasy- 
lum.     She  states  that  from  and  after  this  time  she  believed  her  first 
husband  was  dead,  and  that  it  was  so  currently  reported  and  believed 
in  Shelby  County,  Ohio,  where  they  had  both  resided,  and  that  she 
married  the  soldier,  Vogler,  in  good  faith,  believing  that  she  was  free 
to  do  so,  and  that  her  marriage  to  him  w7as  legal  and  valid,  and  that 
she  continued  to  so  believe  until  after  the  death  of  the  soldier  and 
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ifter  she  had  filed  her  application  for  pension  as  his  widow,  when  it 
ras  discovered  that  her  first  husband  was  still  alive  and  an  inmate  of 
he  asylum  for  the  insane  at  Dayton,  Ohio.  There  is  some  testimony, 
>btained  on  special  examination  of  this  case  in  Shelby  County,  Ohio, 
rhich  tends  to  support  the  foregoing  statements  of  the  appellant,  and 
hows  that  it  was  the  very  general  understanding  and  belief  among  the 
elations  and  friends  of  Curtner  in  that  locality  that  he  had  been  dead 
or  a  number  of  years.  It  may  be  stated,  also,  as  an  evidence  of  the 
pparent  good  faith  of  the  appellant  and  her  attorney  in  the  case,  that 
;  appears  in  evidence  that  the  first  information  or  intimation  given 
he  Pension  Bureau  that  the  first  husband  of  appellant  was  still  living 
ad  undivorced  from  her  was  obtained  from  the  appellant's  attorney ,  who 
ates  that  he  discovered  that  fact  while  engaged  in  searching  for  posi- 
ve  and  definite  evidence  of  the  death  of  Curtner  in  the  State  of  Ohio, 
id  immediately  informed  both  the  appellant  and  the  Pension  Bureau 
f  it.  It  was  upon  the  receipt  of  this  information  that  both  claims 
ere  first  rejected,  as  above  set  forth. 

Subsequently,  the  appellant  commenced  proceedings  in  the  circuit 
>urt  of  Hamilton  County,  Ind.,  the  place  of  her  residence,  to  have 
ir  first  marriage  with  Curtner  judicially  declared  null  and  void  on 
le  ground  of  Curtner's  insanity  and  incapacity  to  enter  into  a  valid 
arriage  contract  at  the  date  of  his  marriage  to  appellant  in  1869;  and 
i  November  14,  1898,  the  following  judgment  and  decree  was  ren- 
ted by  said  court,  as  appears  from  a  duly  certified  and  authenticated 
Tinscript  of  the  same  from  the  records  of  said  court  on  file  with  the 
ipers  in  this  case. 

'ate  of  Indiana,  Hamilton  County,  ss: 

klary  J.  Vogler  v.  Henry  Curtner.     Hamilton  circuit  court,  November  term,  1898. 

Be  it  remembered,  that  on  the  14th  day  of  November,  1898,  the  same  being  the 
venth  judicial  day  of  November  term,  1898,  of  the  Hamilton  circuit  court,  begun,  held, 
id  continued  at  the  court-house  in  Noblesville,  commencing  on  Monday,  the  7th 
iy  of  November,  1898,  before  the  Hon.  John  F.  Neal,  judge  of  said  court,  the  fol- 
ding judgment  and  decree  was  rendered  in  the  above-entitled  cause,  to  wit:  Mary 
Volger  v.  Henry  Curtner.     11690. 

Comes  now  the  plaintiff  and  shows  to  the  court  by  the  affidavit  of  Will  H.  Craig, 
e  of  the  publishers  of  the  Ledger,  a  weekly  newspaper  printed  and  published  in 
e  county  of  Hamilton,  State  of  Indiana,  that  due  notice  of  the  pendency  of  this 
ion  has  been  given  to  said  defendant  by  publication  in  said  newspaper  for  three 
eks,  successively,  to  wit,  on  the  23d  and  30th  days  of  September  and  the  7th  day 
October,  1898,  notifying  said  defendant  to  be  and  appear  in  this  court  to  answer  to 
d  complaint  on  this  the  14th  day  of  November,  1898;  whicn  affidavit  and  copy  of 
ice  so  published  are  now  filed,  and  are  in  the  words  and  figures  following,  to  wit: 
ere  insert.)  And  it  is  further  shown  to  the  court  by  the  affidavit  of  Leo.  J.  Wein- 
:h  and  the  writ  of  summons  herein  issued  that  said  defendant  was  duly  summoned 
ippear  herein  by  reading  said  summons  to  J.  M.  Radcliff,  superintendent  of  the 
pital  for  the  insane  at  Dayton,  Ohio,  where  said  defendant  is  confined  as  an  insane 
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person,  and  also  by  then  and  there  delivering  to  said  defendant  and  to  said  guperin- 
tendant  each  a  copy  of  said  summons,  all  on  the  23d  day  of  September,  1898,  which 
summons  and  affidavit  in  proof  of  service  of  the  same  are  in  the  words  and  figures 
following,  to  wit:  (Here  insert.) 

And  thereupon,  on  plaintiff's  motion,  said  defendent  is  three  times  audibly  called 
and  comes  not,  but  herein  makes  default.  And  it  is  now  suggested  to  the  court  that 
said  defendant  is  an  insane  person,  confined  in  the  hospital  for  the  insane  at  Dayton, 
Ohio,  and  the  court  appoints  Thomas  E.  Kane,  an  attorney  of  this  court,  guardian 
ad  litem  for  said  defendant,  to  appear  and  defend  this  action  in  his  behalf.  And 
comes  now  said  Thomas  E.  Kane  and  accepts  said  trust,  and  files  an  answer  to  the 
complaint  herein  on  behalf  of  said  defendant  denying  the  allegations  of  the  com- 
plaint, which  answer  is  in  the  words  and  figures  following,  to  wit:  (Here  insert.) 
And  thereupon  this  cause  is  submitted  to  the  court  for  trial  without  the  intervention 
of  a  jury;  and  the  court,  having  heard  all  the  evidence  and  being  sufficiently  advised, 
finds  for  the  plaintiff,  and  that  all  the  allegations  of  the  complaint  are  true. 

That  in  the  year  1869  plaintiff  and  defendant  were  residents  of  the  State  of  Ohio 
and,  being  unmarried,  were  in  that  year  formally  intermarried  in  the  said  State  of 
Ohio,  where  they  had  their  usual  place  of  residence,  but  that  at  the  time  of  enter- 
ing into  said  marriage  contract  the  said  Henry  Curtner  was  of  unsound  mind  and 
incapable  of  contracting  marriage  or  of  consenting  thereto,  and  had  theretofore  been 
adjudged  insane  and  confined  in  the  insane  hospital,  of  all  of  which  the  plaintiff  was 
ignorant,  but  believed  that  said  defendant  was  of  sound  mind  and  capable  of  enter- 
ing into  a  valid  marriage  contract,  and  in  good  faith  believed  that  her  marriage  with 
him  was  lawful  and  valid,  and  in  order  to  induce  plaintiff  to  marry  him  at  said  time, 
defendant  fraudulently  concealed  his  insanity  from  the  plaintiff  and  represented 
himself  to  be  in  all  respects  capable  of  entering  into  a  valid  marriage,  on  which  rep- 
resentations plaintiff  in  good  faith  relied  and  was  thereby  induced  to  marry  him  a* 
aforesaid. 

That  shortly  after  said  marriage  contract  said  defendant  became  a  raving  maniac, 
and  has  ever  since  been  devoid  of  reason,  and  has  been  confined  in  the  asvlumfor 
the  insane  at  Dayton,  Ohio,  where  he  now  is.  And  the  court  finds  that  said  mar- 
riage was  by  the  laws  of  the  State  of  Ohio,  as  well  as  by  the  laws  of  this  State,  null 
and  void. 

That  after  the  second  confinement  of  said  defendant  in  said  hospital  for  the  insane, 
the  plaintiff  was  credibly  informed  that  said,  defendant  had  died,  and  it  was  so  cur- 
rently reported  and  believed  in  the  neighborhood  where  she  lived.  And  more  than 
six  years  after  being  so  informed,  during  which  time  she  had  heard  nothing  to  the 
contrary,  to  wit,  on  the  20th  day  of  April,  1880,  said  plaintiff,  in  good  faith,  believing 
that  she  was  competent  to  marry,  was  intermarried  with  one  Andrew  Vogler,  at  the 
county  of  Hamilton  in  the  State  of  Indiana,  she  at  the  time  in  good  faith  believing 
that  said  Henry  Curtner  was  dead,  and  she  thereafter  lived  and  cohabited  with  said 
Andrew  Vogler  as  his  wife  in  good  faith  until  the  26th  day  of  April,  1896,  when 
said  Andrew  Vogler  died  at  the  said  county  of  Hamilton.  That  plaintiff  is  the 
mother  of  four  children  born  in  said  wedlock  with  said  Andrew  Vogler,  namely, 
Roma  E.  Vogler,  Sarah  M.  Vogler,  Nellie  1.  Vogler,  and  Oscar  V.  Vogler. 

It  is  therefore  considered  and  adjudged  by  the  court  that  the  said  marriage  con- 
tract so  entered  into  by  the  plaintiff  and  said  Henry  Curtner  was,  and  the  same  is, 
null  and  void,  and  the  same  is  hereby  held  for  naught  as  though  the  same  had  never 
existed,  and  the  said  marriage  of  plaintiff  with  said  Andrew  Vogler  is  adjudged  and 
decreed  to  be  valid,  and  that  she  is  the  lawful  widow  of  said  Andrew  Vogler  and  the 
said  children  are  the  legitimate  children  of  plaintiff  and  said  Andrew  Vogler,  all  of 
which  is  ordered,  adjudged,  and  decreed  by  the  court.  And  it  is  further  ordered 
that  plaintiff  pay  all  cost  in  this  proceeding. 
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he  of  Indiana,  Hamilton  County,  ss: 

!,  C.  B.  Williams,  clerk  of  the  Hamilton  circuit  court  of  the  county  of  Hamilton, 

the  State  of  Indiana,  do  hereby  certify  that  the  foregoing  is  a  true  and  complete 

>y  of  the  judgment  and  decree  of  said  court  in  the  above-entitled  cause  on  the  day 

i  year  first  aforesaid,  as  appears  of  record  in  my  office. 

In  testimony  whereof  I  hereunto  subscribe  mv  name  and  affix  the  seal  of  the  said 

irt  at  my  office  at  Noblesville  this  8th  day  of  December,  A.  D.  1898. 

^seal.]  C.  B.  Williams, 

Clerk  of  Hamilton  Circuit  Court. 

The  foregoing  decree  of  the  circuit  court  of  Hamilton  Count}T,  Ind., 
is  rendered  by  a  court  of  record  of  general  original  jurisdiction  both 
law  and  equity,  which  undoubtedly  had  jurisdiction  over  the  subject- 
atter  involved  in  said  proceeding,  and  the  residence  of  the  appellant, 
e  plaintiff  therein,  was  the  proper  venue  in  which  to  commence  such 
oceedings.  The  decree  shows  upon  its  face  that  it  was  in  no  sense  an 
;  parte  proceeding,  service  having  been  obtained  upon  the  defendant, 
irtner,  in  accordance  with  the  requirements  of  the  law  of  the  State 
Indiana  in  the  case  of  nonresident  and  insane  and  infant  defendants, 
irthermore,  it  appears  that  the  rights  of  the  defendant  were  carefully 
nserved,  his  insanity  having  been  suggested  to  the  court  and  a  guard- 
d  ad  litem  appointed  for  him,  who  appeared  at  the  hearing  of  the 
se  and  entered  a  general  denial,  putting  the  plaintiff  upon  proof  of 
I  the  allegations  made  in  her  bill  or  complaint.  It  is  clear  therefore 
at  said  court  acquired  full  and  complete  jurisdiction  of  the  parties  to 
id  proceeding,  and  had  unquestioned  jurisdiction,  as  a  court  of  equity, 
hear  and  determine  said  cause,  and  to  declare  and  adjudge  the  legal 
itus  of  said  parties  under  the  laws  of  the  State  of  Indiana,  as  affected 
'  the  marriage  of  the  appellant  to  said  Curtner.  The  decree  recites 
at  the  court,  having  heard  the  evidence,  proceeded  to  find  the  facts 
the  case  as  therein  set  forth,  and  found  that  at  the  date  of  his  mar- 
ige  to  the  appellant  said  Curtner  was  non  compos  mentis,  insane,  and 
capable  of  making  and  entering  into  a  valid  marriage  contract,  and 
at  this  fact  was  unknown  to  the  appellant,  and  declared  and  adjudged 
id  marriage  between  appellant  and  Curtner  absolutely  null  and  void, 
th  under  the  laws  of  the  State  of  Ohio,  where  it  was  contracted,  and 
der  the  laws  of  the  State  of  Indiana,  where  she  resided.  As  a  neces- 
*y  corollary  to  this  finding,  the  court  also  adjudged  and  decreed  the 
irriage  of  the  appellant  with  the  deceased  soldier,  Vogler,  to  be  legal 
d  valid  under  the  laws  of  the  State  of  Indiana,  and  that  she  was  the 
vful  widow  of  said  Vogler,  and  that  the  children  born  of  said  mar- 
ge were  the  legitimate  children  of  the  deceased  soldier. 
This  decree,  so  far  as  it  affected  the  legal  status  of  the  parties  to  the 
>ord,  was  in  the  nature  of  a  judgment  in  rem,  and,  there  being  no 
jgestion  of  fraud  or  collusion  in  its  procurement,  is  binding  on  the 
ide  world.     (Freeman  on  Judgments,  2d  ed.,  sec.  313.) 
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The  authority  and  jurisdiction  of  a  court  of  equity  to  inquire  into 
and  annul,  by  decree,  a  marriage  on  the  ground  of  the  mental  incapacity 
to  contract  of  one  of  the  parties  to  such  marriage  is  well  settled,  and 
has  been  directly  upheld  by  the  supreme  court  of  the  State  of  Ohio, 
where  the  marriage  of  the  appellant  and  Curtner  was  contracted,  in 
the  case  of  Waymire,  guardian  of  Wiles,  i\  Jetmore  et.  al.  (22  Ohio 
St.,  271).  This  was  a  suit  by  the  guardian  of  an  imbecile  to  set  aside 
and  annul  a  pretended  marriage  of  his  ward  because  of  the  mental 
incapacity  of  said  imbecile  to  consent  to  or  contract  said  marriage,  and 
the  general  doctrine  controlling  courts  of  equity  in  such  cases  was 
well  stated  by  the  court  as  follows: 

Marriage  is  a  contract  relation  founded  in  the  mutual  consent  of  the  parties,  on 
which  account  consenting  capacity  is  essential  to  its  consummation.  Consequently 
the  want  of  such  capacity,  in  either  party,  renders  the  relation  meretricious,  not 
matrimonial.  Such  is  the  immemorial  and  universal  judgment  of  civilized  society. 
(1  Bl.  Com.,  439;  2  Kent's  Com.,  40,  41.)  Hence,  the  marriage  of  parties,  either  of 
whom  lacks  the  capacity  to  consent,  is  ineffectual  and  void  ab  initio.  This  disposes 
of  the  first  and  fundamental  proposition  suggested  by  the  record. 

Congenital,  or  other  mental  imbecility,  is  not  among  the  statutory  causes  of  divorce. 
These  causes  generally  import  a  preexisting  valid  contract,  or  a  contract  voidable 
only;  which,  when  they,  or  some  of  them  supervene,  will,  for  such  cause,  be  judicially 
avoided.  But  this  record  does  not  present  a  case  for  judicial  nullification  and  avoid- 
ance under  the  statute,  the  pretended  marriage  being  a  nullity  and  void  already. 
Does  there,  then,  exist  any  necessity  for  judicially  declaring  such  nullity,  and  will  a 
court  of  equity,  in  the  exercise  of  its  ordinary  powers,  entertain  jurisdiction  to  do  it? 

Social  order  and  public  decency  demand  that  the  parties  to  a  meretricious  relation 
in  which  the  forms  of  marriage,  apparently  legal,  seem  to  bind  them,  should  be 
judicially  relieved  therefrom.    This  alone  is  sufficient  cause  for  the  interference  of 
whatever  tribunal  possesses  the  adequate  powers.     But  the  succession  of  property 
and  the  legitimacy  of   inheritance,  which  the  law  regards  with  peculiar  jealousy, 
furnish  a  no  less  controlling  motive  for  such  interference.    The  want  of  consenting 
capacity,  resulting  from  causes  other  than  infancy,  which  is  generally  declared  and 
the  period  thereof  fixed  by  statute,  is  determined  in  every  instance  by  the  testimony 
of  witnesses  only.    Therefore,  while  the  parties  are  in  esse  and  the  witnesses  accessi- 
ble, it  is  of   the  greatest  importance  that  every  cloud  which  might  obscure  the 
succession  or  involve  the  inheritance  should  be  removed  rather  than  remain  to  foster 
future  and  consuming  litigation.    To  this  end  a  court  of  equity,  in  the  exercise  of 
its  ordinary  powers,  will  entertain  jurisdiction,  at  the  suit  of  the  imbecile's  guardian, 
to  declare  his  marriage  a  nullity,  as  it  does  to  order  the  surrender  and  cancellation  of 
a  forged  or  otherwise  void  instrument.    The  propriety  of  such  jurisdiction  is  fully 
recognized  by  Chancellor  Kent  in  Weightman  v.  Weightman  (4  Johns,  ch.  343), 
and  by  the  supreme  court  of  North  Carolina  in  Crump  v.  Morgan  (3  Ired.  Eq.,  91). 

There  would  seem  to  be,  therefore,  no  valid  or  tenable  ground  for 
questioning  the  jurisdiction  of  the  court  to  render  said  decree,  and  if 
the  jurisdiction  of  the  court  in  the  premises  be  conceded,  the  legal 
effect  of  said  judgment  and  decree  was  undoubtedly  to  remove  the 
apparent  impediment  theretofore  existing  to  the  marriage  of  the 
appellant  to  the  soldier,  Vogler,  to  render  said  marriage  valid,  legal, 
and  binding  under  the  laws  of   the  State  of   Indiana,  and  to  fix  the 
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legal  status  of  the  appellant  in  that  State  as  the  lawful  widow  of  the 
soldier.     To  this  extent  the  Department  is  of  the  opinion  that  said 
decree  is  binding  and  conclusive,  not  only  upon  the  parties  to  said 
record,  but  upon  the  whole  world. 
The  second  section  of  the  act  of  August  7,  1882,  provides: 

That  marriages,  except  such  as  are  mentioned  in  section  4705  of  the  Revised  Stat- 
utes, shall  be  proven  in  pension  cases  to  be  legal  marriages  according  to  the  law  of 
the  place  where  the  parties  resided  at  the  time  of  marriage,  or  at  the  time  when  the 
right  to  pension  accrued. 

In  the  present  case  the  residence  of  the  parties,  both  at  the  time  of 
the  marriage  of  the  appellant  to  the  deceased  soldier  and  at  the  time 
when  her  right  to  pension  as  his  widow  accrued,  provided  it  be  shown 
that  she  has  an}^  such  right  under  the  provisions  of  the  law,  was  the 
State  of  Indiana,  where  the  appellant  still  resides.  Consequently 
the  decree  of  a  court  having  jurisdiction  and  authorit}7  so  to  do, 
adjudging  and  declaring  her  marriage  to  the  deceased  soldier  legal, 
i*alid.  and  binding  under  the  laws  of  that  State,  must  be  accepted,  under 
the  provisions  of  said  act  of  August  7, 1882,  as  establishing  the  legality 
3f  said  marriage,  and  the  appellant  should  be  accepted  as  the  widow  of 
the  soldier  for  pensionable  purposes. 

It  does  not  affect  the  force  and  validity  of  the  decree  of  nullity,  pro- 
vided it  was  legal  and  regular  in  all  other  respects,  as  has  been  shown 

0  have  been  the  case  in  the  present  instance,  that  it  may  have  been 
Procured  in  furtherance  and  aid  of  the  prosecution  of  appellant's  appli- 
cation, for  pension.  Said  court  unquestionabl}T  had  jurisdiction  to 
leclare  the  law  of  the  State  of  Indiana  relative  to  the  marriage  of  the 
ippellant  to  the  soldier,  and  her  legal  status  as  his  widow  thereunder. 
tt  has  done  so  in  a  perfectly  regular  and  proper  proceeding,  wherein 
io  fraud  or  collusion  is  shown  or  charged,  and  there  is  no  valid  or 
egal  ground  or  reason  whatever  for  declining  to  accept  the  judgment 
>f  said  court  as  fully  establishing  the  legal  status  of  the  appellant  as 
he  widow  of  the  soldier  under  the  laws  of  the  State  of  Indiana. 

It  may  be  remarked,  incidentally,  that  the  great  preponderance  of 
-he  testimony  obtained  on  special  examination  of  this  case  tends  to 
sustain  and  support  the  finding  of  facts  by  the  court  in  said  decree  of 
mllity,  and  to  establish  the  fact  of  the  insanit3r  of  the  appellant's  first 
lusband,  Curtner,  at  the  date  of  her  marriage  to  him  in  1861).  It  is 
leither  necessary  nor  proper  to  consider  in  this  case  whether  or  not 
aid  testimony  is  sufficient  to  show  conclusively  that  Curtner  was  so 
nsane  at  that  time  as  to  be  mentally  incompetent  to  contract  a  valid 
rarriage,  that  question  being,  in  the  opinion  of  the  Department,  res 
ijudicata,  a  court  of  competent  jurisdiction,  with  all  the  parties  and 

1  the  facts  before  it,  having  decided  that  he  was,  and  that  his  mar- 
age  to  the  appellant  was  a  nullity,  and  absolutely  void  ab  initio. 
The  Department  is  dearly  of  the  opinion,  from  t\ve  iove\*o\\\^  \Xvak 
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the  appellant  should  be  accepted,  under  the  record  and  the  evidence  in 
the  case,  as  the  lawful  widow  of  the  deceased  soldier,  Vogler,  for  pen- 
sionable purposes. 

The  rejection  of  the  claim  of  the  deceased  soldier  for  additional 
invalid  pension,  and  of  the  claim  of  the  appellant  for  widow's  pension 
upon  the  ground  stated  is,  therefore,  hereby  reversed  and  set  aside, 
and  you  are  directed  to  cause  said  claims  to  be  reopened,  further  con- 
sidered, and  readjudicated  upon  their  merits,  accepting  the  appellant 
as  the  pensionable  widow  of  the  deceased  soldier.  The  papers  in  the 
case  are  returned  herewith. 


marriage  of  slaves  in  ma rti^vni>— legitimacy. 

Samuel  Tuttle  (father). 

Under  the  laws  of  Maryland,  slaves  might  legally  marry,  and  the  issue  of  their  mar- 
riages was  legitimate. 

Assistant  Secretary  F.  L.  Campbell  to  the  Coimnusimi^r  of  Pem'*»»t* 

March  15,  1901.  . 

This  appellant,  Samuel  Tuttle,  on  October  11,  1898,  filed  a  claim, 
No.  684670,  for  pension,  under  the  Revised  Statutes,  as  father  of 
Alexander  Tuttle,  deceased,  who  was  a  member  of  Company  C 
Twenty-fourth  United  States  Infantry,  and  was  killed  July  1,  1898.  in 
the  battle  of  San  Juan  Hill,  Cuba,  as  shown  by  the  records  of  the  War 
Department. 

Said  claim  was  first  rejected  in  March,  1900,  on  the  ground  that  the 
soldier  was  not  the  legitimate  son  of  the  claimant,  the  latter  having 
never  been  legally  married  to  the  soldier's  mother. 

Record  evidence  of  the  claimant's  marriage  in  June,  1860,  in  Prince 
George  County,  Md.,  to  the  soldier's  mother,  both  of  whom  were  then 
slaves,  being  subsequently  filed,  the  claim  was  reopened  and  was  again 
rejected  in  Juty,  1900,  on  the  ground  that  "  slave  marriages  are  not 
recognized  by  the  Maryland  statute,"  as  valid;  and  on  August  30. 
1900,  the  claimant,  through  his  attorneys,  appealed,  contending  merely 
that  his  said  marriage  to  the  soldier's  mother  was  valid. 

In  view  of  the  appellant's  present  necessitous  circumstances,  his 
appeal  is  taken  up  out  of  its  regular  order  and  given  immediate 
consideration. 

It  appears  from  the  evidence  herein  that  this  claimant  and  the 
mother  of  the  soldier  were  formallv  married  in  the  State  of  Maryland 
on  June  3, 1860,  with  the  consent  of  their  owners;  that  they  continued 
to  reside  in  that  State,  living  and  cohabiting  and  being  recognized 
generally  as  husband  and  wife  until  1869,  when  they  removed  to  the 
city  of  Washington,  in  the  District  of  Columbia,  and  remained  in  said 
district,  still  cohabiting  and  being  vrnVvev^aW^  w^o^\vyi&^*s>  Vo&WaA 
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did  wife  until  her  death  in  1877.  The  soldier  was  born  to  them  in 
Mb.    He  enlisted  in  1885. 

Section  4705  of  the  Revised  Statutes,  providing  that  certain  proof 
us  to  marital  relations  of  colored  soldiers  shall  be  sufficient  for  pen- 
sionable purpose*  in  claims  by  the  alleged  widows  and  children  of  such, 
ia.s  no  application  in  this  case  as  said  section  expressly  limits  its 
ipplication  to  claims  on  account  of  those  soldiers  only  who  enlisted 
prior  to  March  3, 1873. 

This  claim,  therefore,  must  be  decided  "according  to  the  law  of 
the  place  where  the  parties  resided  at  the  time  of  marriage  or  at  the 
time  when  the  right  to  pension  accrued,"  as  provided  by  the  act  of 
August  7,  1882. 

Generally,  slaves  were  considered  to  be  incompetent  to  contract 
marriage  and  their  children  were  not  considered  legitimate.  Under 
the  laws  of  Maryland,  however,  where  the  marriage  in  this  case  was 
formally  celebrated  by  a  minister,  it  appears  slaves  might,  certainly 
with  consent  of  masters,  legally  marry,  although  no  civil  rights  were 
:herebv  conferred. 

The  laws  of  1777,  chapter  12,  section  11,  provided 

hat  if  any  minister  shall  wilfully  publish  the  banns  of  matrimony  between  any  serv- 
ing or  between  a  free  person  and  a  servant,  or  if  he  shall  wittingly  celebrate  the 
ites  of  matrimony  between  any  such,  without  leave  of  the  master  or  mistress  of  such 
ervant,  he  shall  forfeit  and  pay  for  every  offense  fifty  pounds  current  money. 

In  the  case  of  Jones  v.  Jones  (36  Md.,  457),  the  court  of  appeals  of 
Maryland  held  that  this  law  "  authorized  servants  to  marry  with  the 
-ssent  of  their  owners,  and  whatever  the  law  may  have  been  in  this 
espect  before,"  they  say,  "they  could  lawfully  marry  thereafter. 
Uthough  the  marriage  would  not  confer  civil  rights  upon  them,  and 
n  no  manner  change  or  effect  the  relation  of  master  and  slave,  yet  it 
ras  legalized  and  consequently  the  issue  would  be  legitimate." 

The  court  in  that  case  say  further  as  to  the  legal  status  of  slave 
aarriages: 

There  are  cases  in  which  marriages  contracted  between  parties  not  capable  of 
ontracting  at  the  time  of  marriage  are  made  valid  by  subsequent  ratification  of  the 
arties,  as  in  case  of  lunatics  and  infante,  and  that  without  any  other  or  new 
elebration.  *  *  *  We  think  that  the  same  law  should  apply  to  the  cases  of 
larriage  between  slaves  who  ratify  the  marriage  after  they  become  free. 

And  when  the  same  case  was,  later,  again  before  that  court  they 
dhered  to  this  holding  as  to  the  legality  of  slave  marriages,  and  also 
leld  such  to  be  valid  whether  with  or  without  consent  of  the  master. 
S.  C,  45  Md.,  144.) 

They  say: 

The  seventh  prayer  was  also  properly  refused.     It  embodied  the  proposition  that 
without  the  consent  of  the  master  the  marriage  of  the  slave  was  actually  void, 
fiiere  is  no  warrant  for  this  in  the  law  of  this  State.     The  statute  of  1777,  chapter  12, 
prohibited  ministers  of  the  gospel  from  publishing  the  baima  or  ee\e\yra.Wxv^  \ns\xi- 
nony  between  servants  or  a  servant  and  a  free  person,  under  \>e\\»\V$,  \\W\vcn\.  NXvfc 
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consent  of  the  masters.  But  the  statute  did  not  declare  the  marriage  void,  nor  was 
that  the  operation  of  it.  The  minister  subjected  himself  to  a  fine,  but  the  marriage 
was  valid. 

And  the  supreme  court  of  the  District  of  Columbia  has  also  held,  in 
the  case  of  Thomas  v.  Holtzman  (18  D.  C,  62),  that  where  slaves,  with 
the  consent  of  their  masters,  lived  together  in  the  State  of  .Maryland 
as  husband  and  wife,  such  a  union,  according  to  the  custom  of  that 
State,  was  sufficient  to  establish  a  marriage  between  the  parties,  and 
the  issue  thereof  would  be  legitimate  and  entitled  under  the  act  of 
Congress  of  February  6,  1879,  to  inherit  in  the  District  of  Columbia. 

Slavery  wras  abolished,  by  statute,  in  the  State  of  Maryland  in 
December,  1864;  and  on  March  22,  1867,  the  legislature  of  that  State 
passed  the  following  act,  now  embodied  in  section  13,  chapter  t>2.  of 
the  Code  of  Public  General  Laws  (Maryland): 

All  marriages  made  and  celebrated  in  this  State  prior  to  March  22,  1867,  by  and 
between  colored  people  are  hereby  confirmed  and  made  valid,  to  every  intent  and 
purpose,  from  the  time  of  the  celebration  of  such  marriages,  respectively;  and  every 
such  marriage  shall  be  held  and  taken  by  all  courts  of  this  State  to  be  good  and  suf- 
ficient in  law  to  all  inteuts  and  purposes,  provided  that  in  every  case  the  parties 
claiming  to  have  been  married  by  a  competent  person  shall,  by  sufficient  proof  liefore 
some  justice  of  the  peace  establish  the  fact  of  having  been  so  married,  a  certificate  of 
which  shall  be  filed  with  the  clerk  of  the  circuit  court  of  the  countv  in  which  said 
marriage  was  celebrated,  or  the  court  of  common  pleas  of  Baltimore  city,  and  be  pre- 
served with  the  register  of  marriage  licenses  in  the  office  of  said  clerk. 

Viewing  this  case  in  almost  any  of  its  various  legal  aspects,  it  would 
seem  that  the  soldier  must  be  held  to  have  been  the  legitimate  son  of 
this  claimant.  Under  the  Maryland  statute  of  1777,  as  construed  bv 
the  highest  appellate  court  of  that  State,  the  claimant's  marriage  in 
June,  1800,  to  the  soldier's  mother  was  legal  and  the  soldier,  born  of 
that  marriage,  a  legitimate  son. 

The  decision  in  the  case  of  Jones  v.  Jones,  supra,  is  directly  in  point 
in  this  case  and  would  appear  to  be  decisive  of  this  on  the  question 
presented. 

If,  however,  it  be  considered  that  the  act  of  1777  does  not  warrant 
the  holding  that  slave  marriages  in  Maryland  were  legal  and  their  issue 
legitimate,  the  act  of  March  22,  1867,  above  quoted,  would  appear  to 
be  conclusive  in  support  of  such  holding.  It  is  true,  the  latter  act 
couples  its  positive,  absolute,  and  comprehensive  declaration  of  the 
validity  ;'to  every  intent  and  purpose""  of  such  marriages  with  the 
proviso  that  the  parties  claiming  such  a  marriage  shall  establish  it  by 
certain  proof  and  record  a  certificate  thereof.  But  these  directory  pro- 
visions of  that  act  are  entitled  to  no  greater  legal  effect  than  the  ordi- 
nary directory  requirements  of  most  of  the  State  statutes  as  to  marriage 
license,  celebration,  etc.,  a  failure  to  eompty  with  which  requirements 
is  held  not  to  invalidate  a  marriage  which  is  otherwise  valid  (Meister 
v.  Moore  (96  U.  S.,  76);  Blackburn  v.  Crawford  (3  Wallace,  175)). 

It  would  seem  clear,  as  a  matter  of  Yaw ,  that  uwde.Y  tta  act  of  March 
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22. 1867,  if  not  under  that  of  1777,  this  claimant's  alleged  marriage  in 
June,  1860,  should  be  considered  as  valid,  notwithstanding  it  has  not, 
so  far  as  appears,  been  established  in  the  manner  prescribed  in  the 
former  act. 

And  this  marriage  would  also  appear  to  be  valid  under  the  doctrine 
of  ratification  announced  in  the  decision  in  the  case  of  Jones  v.  Jones, 
supra.  The  claimant  and  the  soldier's  mother,  after  they  became,  in 
18W,  free  persons  under  the  laws  of  Maryland,  continued  for  many 
vears  to  cohabit  as  husband  and  wife,  and  thev  therebv  ratified  their 
original  marriage,  which  thereupon  unquestionably  became  valid, 
according  to  that  decision,  if  it  were  not  valid  before.  The  legitimacy 
of  the  soldier,  born  in  1866,  while  his  father  and  mother  were  cohabit- 
ing as  free  persons,  would  appear,  under  this  theory,  to  be  clearly 
established. 

And,  finally,  the  act  of  Congress  of  February  6, 1879,  would  appear 
to  have  also  an  important  bearing  on  the  question  of  this  soldier's 
legitimacy,  if  it  be  considered  that  there  was  no  valid  marriage  accord- 
ing to  the  law  of  the  place  where  this  claimant's  marriage  was 
contracted. 

According  to  the  act  of  Congress  of  August  7,  1882,  above  quoted, 
marriages  are  provable  in  pension  claims,  either  by  the  law  of  the 
place  where  contracted  or  where  the  parties  resided  at  the  time  the 
right  to  pension  accrued,  which  in  this  case  is  the  District  of  Columbia. 

Said  act  of  Februarv  6,  1870,  reads  as  follows: 

That  the  issue  of  any  marriage  of  colored  persons,  contracted  and  entered  into 
according  to  any  custom  prevailing  at  the  time  in  any  of  the  States  wherein  the  same 
•-•mured,  shall  for  all  purposes  of  descent  and  inheritance  and  the  transmission  of 
both  real  and  personal  property  within  the  District  of  Columbia,  be  deemed  and 
held  to  be  legitimate,  and  capable  of  inheriting  and  transmitting  inheritance,  and 
taking  as  next  of  kin  and  distributee  according  to  law,  from  and  to  their  parents,  or 
either  of  them,  and  from  and  to  those  from  such  parents,  or  either  of  them,  may 
inherit  or  transmit  inheritance,  anything  in  the  laws  of  such  State  to  the  contrary 
notwithstanding:  Provided,  That  nothing  herein  shall  be  construed  as  implying  that 
any  such  marriage  is  not  valid,  or  such  issue  legitimate  for  other  purposes. 

The  supreme  court  of  the  District  of  Columbia  held  in  the  case  of 
Thomas  v.  Holtzman,  supra,  that  legitimacy  is  established  under  this 
act  by  proof  of  cohabitation  as  husband  and  wife  in  the  State  of 
Maryland  of  slaves,  with  consent  of  their  master. 

And  irrespective  of  this  act  of  February  6,  1879,  it  would  seem  that 
a  marriage  per  verba  de  presenti  might  well  be  presumed  from  the 
matrimonial  cohabitation  of  claimant  and  soldiers  mother  in  the  Dis- 
trict of  Columbia  from  1869  until  her  death  in  1877;  such  marriage 
heing  held  by  the  Department  to  be  valid  in  said  District.  See  case 
of  Annie  Higgins  (10  P.  D.,  110),  and  said  case  of  Thomas  v.  Holtzman 
cited  therein. 

Rejection  of  this  claim  is.  therefore,  reversed,  and  you  wVYY  \k>s\jJ^- 
dieate  the  claim  accordingly. 


•*?  V 
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service— wagon  masterr-muster. 

Margaret  Griffin  (widow). 

It  appearing  from  the  official  record  in  the  War  Department  of  the  deceased  soldier's 
military  service  that  he  was  duly  enlisted  and  mustered  into  the  military  service 
of  the  United  States,  and  subsequently  honorably  discharged  therefrom,  it  is 
immaterial  whether  he  was  enlisted  and  served  as  a  "  wagon  master"  or  not;  he 
was  an  enlisted  man  in  the  military  service  of  the  United  States,  and  as  such 
occupied  a  pensionable  status  under  the  law.  The  rejection  of  the  appellant's 
claims  for  pension  as  the  widow  of  the  soldier  upon  the  ground  that  he  had 
rendered  no  service  in  the  military  or  naval  service  of  the  United  States  was, 
therefore,  erroneous,  and  is  reversed. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Peiwm, 

March  13,  1901. 

Margaret  Griffin  filed  in  the  Pension  Bureau  on  April  20,  1889,  an 
application  for  pension  under  the  provisions  of  section  4702,  Revised 
Statutes,  as  widow  of  George  Griffin  (deceased),  late  "  wagon  master," 
Thirty-fifth  Indiana  Volunteer  Infantry,  alleging  the  death  of  said 
soldier  on  September  12,  1883,  from  disease  contracted  in  line  of  duty 
during  his  military  service. 

This  application  was  originally  rejected  on  April  1,  1897,  upon  the 
ground  that  no  connection  was  established  by  the  evidence  between 
the  death  of  the  soldier  and  his  military  service. 

On  February  3,  1894,  while  the  aforesaid  claim  for  widow's  pension 
under  the  general  law  was  pending,  said  Margaret  Griffin  filed  an 
application  for  pension  under  the  provisions  of  the  third  section  of  the 
act  of  June  27,  1890,  as  the  widow  of  said  soldier,  which  was  likewise 
rejected  on  June  28, 1897,  upon  the  ground  that  it  had  been  determined 
from  the  official  records  of  the  War  Department  that  the  deceased 
soldier  had  rendered  no  service  in  the  militarv  or  naval  service  of  the 
United  States  during  the  war  of  the  rebellion. 

Subsequently  the  rejection  of  both  of  said  claims  for  widow's  pen- 
sion was  adhered  to,  upon  the  ground  that  it  appeared  from  the  official 
record  in  the  War  Department  of  the  service  of  said  George  Griffin 
that  he  was  not  in  the  military  service  of  the  United  States  as  alleged. 

From  the  rejection  of  both  claims  for  widow's  pension,  as  aforesaid, 
appeal  was  taken  on  October  24,  1898. 

It  appears  from  the  official  records  of  the  War  Department  that— 

George  Griffin  was  enrolled  on  the  21st  day  of  December,  1861,  at  Jeffersonville 
Ind.,  in  Thirty-fifth  Regiment  of  Indiana  Volunteers,  to  serve  three  years,  or  durifl 
the  war,  as  wagon  master.  On  the  muster-in  roll  of  field  and  staff  of  that  regimefl 
for  the  month  of  December,  1861,  he  is  reported  present.  Muster-out  roll,  date 
September  30,  1865  (next  on  which  borne),  shows  him  discharged,  without  date. 
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It  also  appears,  by  a  certificate  of  the  adjutant-general  of  the  State 
of  Indiana,  that  the  official  records  on  file  in  his  office  show  that — 

George  Griffin  joined  for  duty  and  was  enrolled  as  a  wagon  master  of  Thirty-fifth 
Regiment  Indiana  Volunteers  at  Jefferson ville,  Ind.,  on  the  21st  day  of  December, 
1861,  by  Col.  Z.  C.  Walker,  and  that  he  was  duly  mustered  into  the  military  service 
of  the  United  States  at  Indianapolis,  Ind.,  on  the  21st  day  of  December,  1861,  for  the 
term  of  three  years,  by  Major  Carpenter,  U.  S.  A.,  mustering  officer.  Mustered  out 
September  30,  1865. 

On  April  4, 1893,  this  certificate  was  referred  to  the  Record  and  Pen- 
non Office  of  the  War  Department  to  determine  whether  the  state- 
ments therein  contained  could  be  accepted  as  correct,  and  on  April  19, 
1893,  the  following  reply  was  received: 

The  date  of  discharge  of  George  Griffin,  wagon  master,  Thirty-fifth  Indiana  Vol- 
lnteere,  can  not  be  determined  from  the  records  of  this  office,  and  the  inclosed  cer- 
ifieate  of  the  adjutant-general  of  the  State  of  Indiana  can  not  be  accepted  as  sufficient 
o  establish  such  date. 

On  April  27,  1897,  the  Commissioner  of  Pensions  addressed  a  com- 
miiiication  to  the  honorable  the  Secretary  of  the  Interior,  transmitting 
herewith  the  papers  in  this  case — 

nth  the  request  that  the  honorable  the  Secretary  of  War  be  asked  to  direct  the 
Idjutant-General  to  fix  a  date  which  may  be  accepted  as  the  termination  of  this 
©ldier's  service  in  the  Army  of  the  United  States,  under  his  enlistment  of  December 
!1, 1861,  or  any  veteran  reenlistment  based  thereon;  and  to  also  request  that  he  state 
whether  or  not  such  a  termination  from  the  service  can  be  considered  as  an  honorable 
Uncharge  from  the  service  of  the  United  States. 

This  request  having  been  complied  with,  the  following  communica- 
ion,  dated  June  1,  1897,  was  received  from  the  War  Department: 

The  muster-in  roll  of  the  field  and  staff  of  the  Thirty-fifth  Indiana  Infantry  Vol- 
nteers,  dated  December  11,  1861,  reports  George  Griffin,  "  wagon  master,"  enrolled 
t  Jefferson vi lie  December  21,  1861,  and  mustered  by  Maj.  S.  D.  Carpenter  December 
1, 1861.  This  man's  name  is  entered  at  the  end  of  the  roll,  evidently  as  an  after- 
bought,  when  it  was  found  necessary  to  employ  someone  to  take  charge  of  the 
loving  of  the  wagons  of  the  regiment;  and,  in  ignorance  that  there  was  no  such 
lilitary  rank  as  "wagon  master"  known  to  the  service,  and  that  the  persons  per- 
inning  that  duty  were  employed  and  paid  by  the  Quartermaster's  Department. 

No  further  record  of  this  man's  " muster  in"  to  service,  nor  any  further  record  of 
im  whatever,  has  been  found,  except  that  his  name  is  taken  up  on  the  muster-out 
oil  of  the  field  and  staff,  dated  September  9,  1865,  with  the  remark  " discharged." 
hie  entry  is  explained  by  the  fact  that  it  was  required  that,  every  man  whose  name 
ad  previously  appeared  on  any  of  the  rolls  of  an  organization  should  be  accounted 
ft  in  some  way  on  the  muster-out  roll  of  that  organization. 

Upon  inquiry  at  the  office  of  the  Auditor  for  the  War  Department  it  has  been 
earned  that  there  is  no  record  in  that  office  of  any  payment  to  this  man  as  a  soldier. 

In  view  of  the  facts  of  record  in  this  case,  especially  the  fact  that  the  organization 
f  the  volunteer  forces  did  not  provide  for  regimental  wagon  masters,  nor  for  any 
fagon  masters,  except,  as  stated  above,  civilians  who  were  employed  and  paid  as 
uch  by  the  Quartermaster's  Department,  this  man  is  not  regarded  by  this  Depart- 
ment as  having  been  in  the  military  service  of  the  United  States  as  claimed. 
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This  decision  of  the  War  Department  that  the  appellant's  decea^ 
husband  was  not  in  the  military  service  of  the  United  States  is  the   I 
basis  of  the  action  upon  which  her  claims  for  widow's  pension  now 
stand  rejected,  but,  in  view  of  the  facts  shown  by  the  official  record  of 
the  soldier's  military  service,  and  conceded  by  the  War  Department, 
this  Department  is  unable  to  agree  with  or  concur  in  said  conclusion. 
It  has  uniformly  been,  and  is  now,  the  practice  of  this  Department  to 
accept  the  facts  recited  in  the  official  records  of  the  War  Department 
relative  to  the  military  history  and  service  of  a  soldier  as  binding  and 
conclusive,  nor  will  evidence  be  admitted  in  the  prosecution  of  a  pen- 
sion claim  to  dispute  or  controvert  the  facts  stated  in  said  record,  and 
any  error  therein  must  be  corrected,  if  at  all,  by  the  authorities  of  the 
War  Department;  but  the  legal  conclusions  and  deductions  drawn  by 
the  officers  of  the  War   Department  from  such  facts  are  not,  and 
have  never  been  held  to  be  conclusive  and  binding  on  this  Depart- 
ment, although  such  conclusions  are  very  strongly   persuasive  and 
are,  and  should  always  be,  entitled  to  the  highest  consideration  and 
respect.     In  the  present  instance  it  is  shown  by  the  official  record 
of  the  deceased  soldier's  service,  and  admitted  bv  the  officers  of  the 
War  Department  that  he  was  duly  enlisted  and  enrolled,  and  regularly 
mustered  into  the  military  service  of  the  United  States  by  an  officer  of 
the  Regular  Army  detailed  for  that  duty.     There  was,  therefore,  not 
only  a  proper  tender  of  service  on  the  part  of  the  soldier,  but  an  accept- 
ance of  that  service  by  the  Government,  acting  by  and  through  its 
duly  authorized  officer  and  agent,  and  there  is  no  escape  from  the  con- 
clusion that  the  soldier  thereby  became,  and  was  a  dulv  enlisted  man 
in  the  military  service  of  the  United  States,  and  that  his  service  was 
performed  as  such  under  a  valid  enlistment,  no  matter  what  may  have 
been  the  character  of  such  service,  or  by  what  name  or  rank  he  may 
have  been  called  or  designated.     It  is  no  sufficient  reason  for  disregard- 
ing this  soldier's  enlistment  and  service  that  he  may  have  been  desig- 
nated as  "  wagon  master'"  at  his  enlistment  and  muster  in,  when  there 
was  no  such  military  rank  known  to  the  service  under  the  Army  Regu- 
lations, and  the  persons  performing  that  duty  were  usually  employed 
as  civilians  and  paid  by  the  Quartermaster's  Department.     He  was, 
notwithstanding,  an  enlisted  man,  and  it  makes  no  difference  by  what 
name  or  supposed  rank  he  was  designated  in  the  service  or  the  character 
of  the  duties  to  which  he  was  assigned.     Even  if  the  Army  Regulations 
had  recognized  the  rank  and  office  of  u  wagon  master,"  it  would  have 
been  a  noncommissioned  office  or  rank,  to  which  only  an  enlisted  man 
could  have  been  appointed,  and  the  soldier  could  not  have  been  prop- 
erly and  legally  enlisted  and  mustered  into  service  as  a  u  wagon  master/', 
any  more  than  if  no  such  military  rank  had  existed,  but  his  appoint- 
ment thereto  must,  necessarily,  have  followed  his  enlistment.     It  can 
make  no  possible  difference,  therefore,  that  he  was  designated  on  the 
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uster-in  roll  as  a  "wagon  master,"  a  rank  not  known  to  the  service, 
le  fact  that  a  duly  enlisted  man  may  have  been  designated  by  a  name 
id  rank  not  recognized  by  the  Army  Regulations,  and  detailed  to 
rform  certain  duties  usually  performed  by  civilian  employees  of  the 
uartermasters  Department,  does  not  render  him  any  less  an  enlisted 
an  in  the  military  service  of  the  United  States,  and  can  not  by  any 
>ssible  construction  or  course  of  reasoning  affect  his  status  as  a  soldier, 

put  him  out  of  the  military  service  of  the  United  States. 
As  a  matter  of  fact,  it  is  shown  by  reports  from  the  office  of  the 
uarterinaster-General  of  the  Army,  on  tile  writh  the  papers  in  the  case, 
at  the  deceased  soldier  never  was  employed  and  piid  by  the  Quar- 
rmarter's  Department  as  a  "'wagon  master,"  or  civilian  employee  of 
iy  kind  at  any  time  during  his  service.  Furthermore,  the  record 
ows  that  the  deceased  soldier's  service  was  terminated  by  a  discharge, 
le  muster-out  roll  of  the  field  and  staff  of  the  Thirtv-fifth  Indiana 
olunteer  Infantry  shows  him  discharged,  but  does  not  give  the  date 

his  discharge.  The  explanation  of  this  fact  given  in  the  foregoing 
immunication  of  the  War  Department  does  not  in  any  wray  tend  to 
dicate  that  he  was  not  regularly  in  the  service,  or  controvert  the  fact 
tat  he  was  an  enlisted  man.  On  the  contrary,  it  is  a  direct  admission 
id  concession  that  the  soldier  was  an  enlisted  man,  and  therefore  it 
as  necessary  and  requisite  that  he  be  accounted  for  on  the  muster-out 
>11  of  the  organization.  If  he  had  never  been  in  the  military  service 
!  the  United  States,  but  was  merely  a  civilian  employee  of  the  Quar- 
rmaster's  Department,  it  would  neither  have  been  necessary  nor 
roper  to  have  taken  up  his  name  and  accounted  for  him  on  the  muster- 
it  roll;  but  his  name  having  previously  appeared  on  the  rolls  of  the 
rganization  as  an  enlisted  man,  it  was  required  that  he  be  accounted 
>r  on  the  muster-out  roll,  which  was  done  by  reporting  him  fc6dis- 
larged."  That  he  was  ''discharged,"  as  shown  by  the  record,  is  not 
Lsputed  and  can  not  be  denied,  and  if  he  was  so  "discharged"  he  must, 
eeessarily,  have  been  an  enlisted  man.  The  Department  is,  therefore, 
f  the  opinion  that  the  official  record  of  the  deceased  soldier's  military 
irvice  clearly  and  indisputably  establishes  the  fact  that  he  was  a  duly 
alisted  man  in  the  military  service  of  the  United  States,  and  that  his 
iid  service  was  terminated  by  a  discharge  which,  in  the  absence  of 
ijthing  to  the  contrary,  must  be  presumed  to  have  been  an  honorable 
Lscharge. 

The  benefits  of  the  general  pension  laws  are  extended  by  the  provi- 
ons  of  section  4693,  Revised  Statutes,  to  "  any  enlisted  man,  however 
uployed,  in  the  military  or  naval  service  of  the  United  States,  or  in 
i  Marine  Corps,  whether  regularly  mustered  or  not,  disabled,"  etc. ; 
d  the  third  section  of  the  act  of  June  27,  1890,  provides  a  pension, 
derthe  conditions  therein  prescribed,  for  the  widow  of  "any  officer 
enlisted  man  who  served  ninety  days  or  more  in  the  Aravj  o\  ^o&s;^ 
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of  the  United  States  during  the  late  war  of  the  rebellion,  and  who  was 
honorably  discharged,"  etc. 

Although  the  official  record  of  the  deceased  soldier's  service  fails  to 
indicate  the  exact  length  of  time  he  served,  or  when,  or  how  he  was 
discharged,  further  than  has  been  above  indicated,  the  testimony 
obtained  by  a  special  examination  of  this  case  of  officers  and  com- 
rades who  served  in  the  same  regiment  with  the  soldier  clearly  and 
satisfactorily  establishes  the  fact  that  he  did  actually  serve  therein 
under  said  enlistment  from  the  date  of  his  muster  in  until  some  time 
about  the  month  of  June,  1862,  or  even  longer,  a  much  longer  period, 
in  any  event,  than  ninety  days. 

The  record  evidence  and  the  testimony  in  this  case,  therefore, 
unquestionably  show  that  the  military  service  of  the  deceased  soldier 
was  a  valid  and  legal  service  for  pensionable  purposes,  and  amply  suf- 
ficient to  give  this  appellant  a  pensionable  status  as  his  widow  under 
both  of  the  foregoing  provisions  of  the  law. 

The  rejection  of  the  appellant's  claims  for  widow's  pension  upon  the 
ground  that  her  deceased  husband  was  not  in  the  military  sendee  of 
the  United  States  is,  therefore,  hereby  reversed  and  set  aside,  and  you 
are  directed  to  cause  the  same  to  be  reopened,  reconsidered,  and  read- 
judicated  upon  their  merits,  accepting  the  military  service  of  the 
deceased  soldier  as  sufficient  to  give  the  appellant  a  pensionable  status 
as  his  widow,  both  under  the  provisions  of  section  4202,  Revised  Stat- 
utes, and  under  the  third  section  of  the  act  of  June  27,  1890. 

Attention  is  invited  to  the  fact  that  in  the  foregoing  nothing  has 
been  passed  upon  and  decided  other  than  the  question  of  the  suffi- 
ciency of  the  military  service  of  the  deceased  soldier  for  pensionable 
purposes,  all  other  questions  and  matters  pertaining  to  the  general 
merits  of  the  case  being  properly  left  for  the  consideration  and  deter- 
mination of  the  Pension  Bureau  upon  read  judication  of  the  claims. 


deskbtiox— military  age— oath  of  enlistment. 
Nathan  Loeb,  alias  Nathan  Lyons. 

Appellant's  name  was  dropped  from  the  roll  on  the  ground  that  he  was  a  deserter 
from  a  former  enlistment.  The  contention  is  that  he  was  under  16  years  of  age 
at  the  time  of  his  first  enlistment  in  September,  1863,  and  is  therefore  not  barred 
on  account  of  such  desertion.  In  his  oath  of  enlistment  he  reported  his  age  as 
18  years.     He  is  bound  by  this  action. 

Assistant  Secretary  F.  L.  Campl>ell  to  the  Commissioner  of  Pension 

March  26,  1901. 

Nathan  Loeb,  alias  Nathan  Lyons,  was  a  member  of  Company  L 
One  hundred  and  eighty-eighth  Ohio  Volunteer  Infantry,  from  Janu- 
ary 23  to  September  25,  1805.     On  July  9,  1890,  his  name  was  placed 
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on  the  pension  roll  under  the  provisions  of  the  act  of  June  27,  1890, 
at  the  rate  of  $8  per  month  by  reason  of  a  disability  resulting  from 
rheumatism  and  catarrh.  On  May  2, 1892,  he  filed  a  claim  presumably 
for  additional  pension,  alleging  chronic  diarrhea,  malarial  poisoning, 
piles,  disease  of  nervous  system,  liver,  head,  brains,  and  defective 
sight  and  hearing,  in  addition  to  the  causes  for  which  he  was  pen- 
sioned. This  claim  was  adjudicated  and  denied  on  May  5,  1893,  and 
at  the  same  time  the  medical  referee  recommended  the  dropping  of 
the  claimant's  name  from  the  roll  on  the  ground  that  a  ratable  disa- 
bilitv  had  ceased  to  exist. 

Similar  action  seems  to  have  been  taken  on  November  1, 1895.  Why 
the  claimant's  name  was  not  dropped  in  accordance  with  said  recom- 
mendation does  not  appear  from  the  record. 

On  January  15,  1897,  his  name  was  dropped  from  the  roll  on  the 
legal  ground  that  the  records  of  the  War  Department  show  that  he  is 
a  deserter  from  a  former  service,  and  consequent^  was  not  honorably 
discharged  from  all  service  during  the  war  of  the  rebellion. 

On  November  25,  1898,  the  soldier  tiled  an  application  for  restora- 
tion to  the  pension  roll,  admitting  that  he  enlisted  in  the  Fifteenth 
United  States  Infantry  on  September  14,  1863,  and  that  he  deserted 
from  said  organization  as  charged  on  January  11,  1865.  He  further 
contends  that  he  was  at  the  time  of  his  first  enlistment  a  minor  under 
the  age  of  16  years,  and  for  that  reason  such  desertion  is  no  bar  to  his 
claim  under  the  act  of  June  27,  1890. 

His  claim  for  restoration  was  denied  on  May  3, 1899,  on  the  ground 
that  he  deserted  from  Company  A,  Fifteenth  United  States  Infantry 
on  January  11,  1865,  which  charge  has  never  been  removed. 

On  November  26,  1898,  he  appealed  from  the  action  of  dropping 
hb  name  from  the  rolls,  and  on  June  17,  1899,  he  appealed  from  the 
rejection  of  his  claim  to  restoration,  resting  upon  the  contention  that 
he  was  a  minor  under  16  years  of  age  at  the  date  of  his  first  enlist- 
ment and  for  that  reason  the  act  of  desertion,  which  he  admits,  con- 
stitutes no  bar  to  pension  under  the  ruling  of  the  Department  in  the 
case  of  Jasper  M.  Stine  (9  P.  D.,  488). 

The  claimant  swears  that  he  was  born  on  May  25, 1848.  In  support 
of  his  claim  for  restoration  was  filed  on  January  6,  1899,  the  affidavit 
of  Theresa  Loeb,  who  deposes  that  she  is  the  aunt  of  the  claimant; 
that  he  was  born  about  May  25,  1848;  that  his  mother  died  in  June, 
1848,  when  he  was  about  three  weeks  old,  when  he  was  sent  to  her  to 
he  raised;  that  in  the  fall  of  1861,  when  he  was  about  13$-  years  old, 
he  ran  away  from  her  and  went  out  as  a  drummer  boy  without  her 
knowledge  or  consent;  that  affiant  believes  that  claimant's  father,  who 
is  now  dead,  did  not  consent  to  his  enlistment. 

According  to  this  evidence  the  soldier  would  have  been  under  the 
*geof  16  years  at  the  time  of  his  first  enlistment,  but  it  \s  coutvadlctcd 
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by  a  report  from  the  office  of  the  Adjutant-General  dated  November 
16,  1896.     In  said  report  he  is  thus  described: 

Nathan  Loab,  born  in  Claiborne,  Ala.;  aged  18  years;  by  occupation  a  laborer; 
black  eyes,  black  hair,  dark  complexion,  5  feet  3  inches  high;  was  enlisted  September 
14,  1863,  at  Providence,  R.  I.,  in  the  Fifteenth  United  States  Infantry,  and  joined 
Company  A,  third  battalion  of  that  regiment  December  1,  1863,  at  Fort  Adams,  R.I. 
Muster  roll,  January  and  February,  1865,  reports  him  "deserted  January  11, 1865, at 
Lookout  Mountain,  Tennessee;"  a  private.  Was  a  private  during  service.  Not 
reported  sick  on  any  muster  roll.     He  is  a  deserter  at  large. 

The  above  description  as  it  relates  to  the  age  and  place  of  birth  must 
have  been  furnished  by  the  claimant  himself,  since  it  does  not  appear 
that  he  had  the  consent  of  his  parent  or  guardian. 

On  February  13,  1S62,  Congress  passed  an  act,  entitled  "An  act 
making  an  appropriation  for  completing  the  defenses  of  Washington, 
and  for  other  purposes." 

The  second  section  of  said  act  is  as  follows: 

And  be  it  further  enacted,  That  the  fifth  section  of  the  act  of  twenty-eighth  Septem- 
ber, eighteen  hundred  and  fifty,  providing  for  the  discharge  from  the  service  of 
minors  enlisted  without  the  consent  of  their  parents  or  guardians,  be,  and  the  same 
hereby  is,  repealed:  Provided,  That  hereafter  no  person  under  the  age  of  eighteen 
shall  be  mustered  into  the  United  States  service,  and  the  oath  of  enlistment  taken 
by  the  recruit  shall  be  conclusive  as  to  his  age.    ^(12  Stat.  L.,  339.) 

It  is  fair  to  assume  that  the  record  above  quoted,  showing  the  age 
of  the  claimant  to  be  18  at  the  time  of  his  first  enlistment,  was  founded 
upon  the  oath  of  enlistment,  and  is  therefore  binding  upon  him.  The 
case  of  Jasper  M.  Stine,  upon  which  he  relies,  has  no  relevancy  here, 
since  Stine  enlisted  in  1861,  before  the  passage  of  the  act  of  1S62, 
whereas  the  claimant  enlisted  after  the  passage  of  said  act.  It  is  not 
improper  to  note  in  this  connection  that  it  was  only  necessary  for  Stine 
to  have  shown  that  he  was  under  the  age  of  18  at  the  time  of  his  first 
enlistment,  in  1861,  since  that  was  the  minimum  age  of  enlistment  from 
March  16, 1802,  to  July  4, 1864.  See  sections  1116, 1117, 1118,  Revised 
Statutes,  and  act  of  July  4,  1864,  section  5  (Stat.  L.,  380).  See  also 
section  17,  act  of  March  3,  1865  (13  Stat.  L.,  489). 

Action  affirmed. 


deserted  wife— act  march  3,  1800— division  of  pension— notice 

of  appeal. 

Emily  Ellis  v.  Leroy  Ellis. 

In  cases  of  contest  over  the  division  of  pension  under  the  act  of  March  3,  1899,  the 
apj>ellee  is  entitled  to  notice  of  the  appeal  and  a  copy  thereof  and  reasonable 
time  in  which  to  file  a  brief  and  argument  in  support  of  the  Bureau  action 
appealed  from. 

Aw  lata  ?it  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pending 

February  &/,  1901. 
Leroy  Ellis,  late  private  Company  B,  Eleventh  Michigan  Infantry* 
appealed  July  30,  1900,  from  the  Bureau  acWou  oi  ^\s^  W^  \9ti0i 
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allowing  the  deserted  wife's  claim  of  Emily  Ellis,  filed  November  11, 
1899,  and  awarding  her  one-half  of  his  pension  (Certificate  No.  500352), 
under  the  provisions  of  the  act  of  March  3, 1899. 

The  papers  in  the  case  show  that  issue  was  joined  between  the  par- 
ties Januarv  22,  1900,  at  which  date  the  soldier  filed  an  answer  to  his 
wife's  application,  in  which  he  denied  desertion,  and  also  denied  that 
his  said  wife  was  a  woman  of  good  moral  character.  Upon  the  issue 
thus  framed,  considerable  testimony  was  filed  by  both  parties,  where- 
upon your  Bureau  on  August  9,  1900,  ordered  a  special  examina- 
tion to — 

take  such  testimony  as  will  Bettle  beyond  question  whether  claimant  is  a  woman  of 
good  character. 

An  examination  was  had,  and  the  testimony  of  the  soldier  was  taken. 
It  does  not  appear  that  the  wife  had  any  notice  of  this  special  exami- 
nation, and  her  testimony  was  not  taken,  although  recommended  by 
the  special  examiner. 

There  is  nothing  to  show  that  the  appellee  has  been  notified  of  this 
appeal,  and  she  has  filed  no  answer  to  the  appeal  or  in  any  manner 
indicated  that  she  has  any  knowledge  thereof. 

I  am  clearly  of  the  opinion  that  in  cases  of  contest  over  the  division 
of  pension  under  the  act  of  March  3,  1899,  the  appellee  is  entitled  to 
notice  of  the  appeal  and  a  copy  thereof  and  reasonable  time  in  which 
to  tile  a  brief  and  argument  in  support  of  the  Bureau  action  appealed 
from,  and  that  in  the  absence  of  such  notice  to  the  appellee  the  appeal 
should  not  be  passed  upon  by  this  Department. 

As  there  is  no  rule  of  practice  applicable  to  this  class  of  cases  requir- 
ing service  of  notice  by  the  appellant,  this  appeal  will  not  be  dismissed, 
hut  the  papers  are  returned  to  your  Bureau  with  the  order  that  Leroy 
Ellis.appellant,  shall  within  30  days  from  the  receipt  of  a  copy  of  this 
decision  cause  to  be  served  on  Emily  Ellis,  appellee,  or  her  duly  author- 
ized attorney,  a  copy  of  his  appeal  in  this  case,  and  file  in  the  Bureau 
due  proof  of  said  service;  that  within  30  days  after  receipt  of  said 
copy  of  appeal  said  appellee  may,  either  in  person  or  by  her  attorne}r, 
file  in  the  Bureau  a  brief  or  argument  in  answer  to  the  contention  of 
the  appellant,  or  in  support  of  the  Bureau  action  appealed  from,  where- 
upon the  papers  shall  be  forwarded  by  the  Bureau  to  this  Department 
for  decision  of  said  appeal. 

P.  D. — VOL.  11 19 
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DISLOYALTY— UURESS-^LINE     OF    DUTY— SECTION     1716,    REVISED 

statutes. 
Lorenzo  Pruett. 

A  prisoner  of  war  who,  while  under  actual  duress  and  in  well-grounded  fear  of  his 
life,  is  forced  by  his  captors  to  engage  in  mounting  field  guns  and  building 
fortifications  for  the  use  of  such  captors  in  active  hostile  operations,  and  i*  dis- 
abled while  so  engaged,  without  any  free  will  on  his  part  in  such  disloyal  par- 
ticipation, is  pensionable  on  account  of  such  disability. 

A#t<!t<tu-ht  Secretary  F.  L.  Campbell  to  ths  Oommimkmer  of  Penxim** 

March  SO,  1901. 

This  appellant,  Lorenzo  Pruett,  was  a  member,  from  March  IT,  1864, 
to  November  7,  1865,  of  Company  C,  One  hundred  and  sixth  United 
States  Colored  Infantry,  and  Is  now  pensioned.  Certificate  No.  533335, 
under  the  act  of  June  27,  1890,  at  $12  per  month,  on  account  of  lass 
of  left  eye,  disease  of  right  eye,  and  left  inguinal  hernia. 

On  May  10,  1880,  he  filed  a  claim  under  the  Revised  Statutes  on 
account  of  said  hernia,  alleging  it  to  have  been  contracted  about  Sep- 
tember, 1864,  while  working  on  siege  guns  at  Mobile,  Ala.  This 
claim  was  first  rejected  in  October,  1889,  on  the  ground  that — 

soldier  was  not  in  line  of  duty  when  the  alleged  injury  was  received.  It  is  not 
admitted  that  a  Federal  soldier  was  in  the  line  of  duty  while  building  forts  and 
mounting  siege  guns  for  the  enemy,  even  if  he  was  a  prisoner  of  war, 

and  again  in  February,  189b',  the  claim  was  rejected  on  the  ground 
"that  the  soldier  was  not  in  line  of  duty  when  the  alleged  rupture  of 
left  side  was  incurred,  nor  in  the  United  States  service,"  the  Commis- 
sioner of  Pensions  rendering  at  that  time  the  following  written  decision 
in  proceedings  taken  with  a  view  to  determine  whether  the  claimant's 
present  pension  should  be  withdrawn  on  the  ground  of  disloyalty,  and 
whether  the  claim  under  the  Revised  Statutes  should  be  reopened: 

From  the  foregoing  statement  (made  by  the  chief  of  the  board  of  review  as  to  the 
facts  in  the  case),  the  work  done  by  the  soldier  on  the  rebel  fortifications  was  not 
voluntary,  but  done  under  duress.  The  thirty-day  notice  should  not  be  given.  The 
soldier  sustained  rupture  or  hernia  while  engaged  in  this  work  on  the  rebel  fortifica- 
tions. This  will  give  no  claim  for  pension  under  the  general  law.  Although  he  wa? 
forced  to  do  the  work,  it  was  not  in  the  line  of  his  duty,  nor  in  the  service  of  the 
United  States.  While  he  will  lose  no  rights  by  it,  he  can  gain  no  credit  on  account 
of  it. 

On  November  1),  1898,  the  claimant,  through  his  attorneys,  appealed, 
contending  that  the  alleged  hernia  should  be  held  to  have  been  con- 
tracted in  line  of  dutv  in  the  service  of  the  United  States,  the  soldier 
being  at  the  time  a  prisoner  of  war  and  actually  forced,  by  physical 
violence,  to  perform  the  arduous  labor  which  occasioned  his  rupture. 

The  records  of  the  War  Department  fail  to  show  existence  of  .hernia 
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at  any  time  during  service.  They  show,  however,  the  claimant's 
capture  September  24, 1864,  his  return  "to  duty  from  prisoner  of  war 
June  15, 1865,"  his  presence  for  duty  from  date  of  return  to  discharge, 
and  muster  out  with  his  company;  also  that  he  was  allowed  commuta- 
tion of  rations  from  September  24,  1864,  to  April  15,  1865.  Regi- 
mental hospital  records  are  not  on  file;  and  there  are  no  hospital 
records  of  Mobile,  Ala.,  where  he  alleges  he  received  hospital  treat- 
ment. 

In  an  affidavit  filed  January  7,  1889,  claimant  states  the  date  of 
incurrence  of  his  rupture  given  in  his  original  declaration  is  erroneous, 
the  proper  date  being  about  February  10,  1865. 

He  gives  the  following  account  of  the  manner  of  incurrence: 

While  a  prisoner  of  war  in  Mobile,  Ala.,  in  the  fall  of  1864,  it  was  the  law  of  the 
prison  authorities  that  the  prisoners  should  go  out  and  work  on  the  prison  forts,  and 
in  case  they  refused  to  work  they  were  stripped  and  whipped  until  they  would  go  to 
«ave  their  lives;  and  at  the  very  time  I  got  ruptured  I  was  forced  by  them  to  go  on 
the  works  and  I  was  stooping  down  holding  the  siege  gun  timbers  when  one  of  the 
guard*  struck  me  such  a  blow  with  a  wood  strap  that  I  endeavored  so  hard  to  lift 
the  timber  that  it  brought  on  the  rupture,  and  I  was  then  compelled  to  go  to  the 
doctor  for  help  and  he  got  the  rupture  back  and  put  a  truss  on  me,  and  from  that 
day  to  the  present  time  I  have  not  been  able  to  do  a  hard  day's  work. 

In  support  of  these  allegations  there  are  filed  the  affidavits  of  two 
comrades  who  were  prisoners  with  claimant,  and  were  with  him  at  the 
time  of  incurrence,  they  say,  one  of  them  helping  him  to  the  surgeon's 
at  that  time.  Neither,  however,  narrates  the  particulars  of  incurrence, 
or  makes  any  mention  of  special  force  being  used  at  the  time  to  make 
the  claimant  do  this  particular  work,  as  he  alleges.  But  while  in 
prison  they  were  compelled,  they  say,  to  work  on  the  fortifications; 
and  one  adds  that  in  case  any  refused  to  work,  or  did  not  work  hard 
enough,  such  were  whipped  and  beaten. 

The  captain  of  the  company  states  that  he  knows  the  soldier  was  "of 
«ound  physical  health"  prior  to  his  capture,  and  was  broken  down  and 
disabled  on  his  return;  that  he  was  one  of  only  eight,  out  of  107,  who 
escaped  the  general  massacre  at  Athens,  by  being  taken  prisoners; 
that  they  were  separated  in  a  day  or  two,  and  when  claimant  reported 
to  him  after  exchange  he  complained  of  a  hernia  "which  he  said  had 
Wn  brought  upon  him  by  wheeling  heavy  loads  of  dirt  at  Mobile;" 
that  soon  after  this  he,  said  captain,  was  assigned  to  staff  duty  and  saw 
no  more  of  claimant  until  discharge. 

This  evidence  would  tend  to  show  that  the  claimant's  hernia  was 
incurred  as  he  alleges,  while  he  was  a  prisoner  of  war  and  under 

«  

Hnmediate  physical  duress.  The  testimony  of  the  captain  as  to  claim- 
ant's statement,  on  return  from  the  prison,  of  the  manner  of  incur- 
rence differs  somewhat  from  that  of  claimant  and  of  his  other  witnesses 
a*  to  incurrence;  but  notwithstanding  this  slight  conflict,  it  appears  to 
^  at  least  prima  facie  established  that  this  hernia  vms  VucutysA  ^\v\^ 
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claimant  was,  under  direct  compulsion,  performing  labor  on  the  rebel 
fortifications. 

Can  a  disability  which  is  thus  incurred  be  considered  as  having  l*en 
incurred  in  line  of  duty  in  the  service  of  the  United  States,  and  pen- 
sion on  account  thereof  be  allowed  accordingly  ? 

I  am  clearly  of  the  opinion  that  a  disability  so  incurred  may  be  thus 
considered  and  such  pension  allowed. 

It  is  manifest  that,  as  the  Commissioner  of  Pensions  held  in  18W), 
the  work  on  the  rebel  fortifications  stated  to  have  been  done  bv  this 
claimant  was  not  a  voluntary  aiding  and  abetting  of  the  rebellion,  and 
could  not  operate  to  debar  him,  under  section  4716  of  the  Revised 
Statutes,  from  his  present  pension. 

That  he  was  then  in  the  military  service  of  the  United  States,  how- 
ever, is  unquestionable,  although  the  " service"  or  work  in  which  he 
was  at  this  time  employed  was  not  that  of  the  United  States.  The 
Commissioner  of  Pensions  in  his  decision  of  1896  has  evidentlv  used 
the  phrase  in  the  latter  sense  only. 

This  claimant  being  then  an  enlisted  and  undischarged  soldier  of  the 
United  States  Army,  he  was  in  the  service  of  the  United  States  for 
pensionable  purposes,  and  it  is  necessary  for  him  to  show  only  that 
the  alleged  disability  was  incurred  while  he  was  in  line  of  duty  as  a 
soldier. 

It  is  not  disputed  that  he  was  in  line  of  duty  when  captured.  He 
was  taken  prisoner,  it  appears,  during  a  severe  engagement  in  which 
only  seven  others,  out  of  a  company  of  107,  thus  escaped  death,  99 
being  killed  and  8  taken  prisoners. 

It  has  uniformly  been  held  that  a  soldier  is  in  line  of  duty,  for  pension- 
able purposes,  during  his  confinement  as  a  prisoner  of  war,  if  he  was 
in  the  line  of  duty  at  the  time  he  was  captured,  and  that  he  is  pension- 
able on  account  of  any  disability  incurred  while  such  prisoner. 

It  is  unquestionable  that  a  soldier  who  contracts  a  disability  from 
scurvy,  for  instance,  because  of  improper  diet  furnished  him  while  he 
is  such  prisoner  of  war,  is  pensionable  on  account  of  such  disability; 
or,  if  he  should  refuse  to  consume  such  diet  and  it  was  forced  down 
his  throat,  or  he  was  beaten  so  as  to  injure  him  physically  :t  seems 
equally  unquestionable  that  he  would  be  pensionable  on  account  of 
such  injuries  also.  Or  if  he  should  be  shot  while  attempting  to  escape 
from  such  imprisonment,  it  can  not  be  doubted  that  he,  or  his  widow 
in  case  of  his  death,  would  occupy  a  pensionable  status. 

The  distinction  between  these  plain  cases  and  the  case  of  this  claim- 
ant is  not  clear.  He  was,  it  appears,  actually  forced  by  physical 
violence  to  work  on  the  fortifications,  and,  when  there,  was  forced 
still  further,  by  actual  physical  violence,  to  exert  himself  to  the 
utmost  in  performing  the  work  required  of  him,  and  while  so  forced 
was  injured.     He  might,  it  is  truen  have   resisted,  but  resistance 
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meant  at  least  a  stripping  and  beating,  if  not  death;  and  he  doubtless 
knew  naught  else  to  do,  and  there  was,  probably,  from  his  statements 
at  least,  naught  else  for  him  in  prudence  to  do  than  to  perform  the 
labor  required  of  him.  That  he  performed  this  labor  inefficiently  or 
reluctantly  may  be  presumed  from  the  fact,  as  stated  by  him,  that  he 
was  actually  beaten  while  at  the  work,  in  order  to  force  greater  exer- 
tions from  him;  and  it  was  in  consequence,  directly  and  immediately, 
of  this  added  force  that  he  ruptured  himself. 

The  vital  question  herein  is  whether  the  duress  here  alleged  and 
testified  to  was  such  as  to  exempt  this  soldier  from  the  consequences 
of  his  highly  treasonable  act  of  mounting  siege  guns  and  building 
fortifications  for  use  against  the  United  States. 

Duress,  in  law,  in  order  to  constitute  a  defense  in  a  civil  action  need 
not  be  extreme;  but  as  a  criminal  defense  it  must,  probabhr,  be  such 
as  to  produce  a  fear  of  death  if  obedience  be  not  given,  and  must  be 
direct,  immediate,  and  impending  (10  Am.  and  Eng.  Enc.  of  Law,  pp. 
3K-347). 

In  the  case  of  Respublica  v.  McCarty  (2  Dallas,  Pa.,  86),  it  was  held 
that  enlisting  or  procuring  the  enlistment  of  another  in  the  service  of 
a  country  with  which  the  United  States  is  at  war  is  an  act  of  high 
treason  which  nothing  will  excuse  except  the  fear  of  death. 

And  in  United  States  v.  Haskell  (4  Wash.  C.  C,  402),  the  court  held 
that  fear,  to  excuse  a  person  participating  in  such  a  crime  as  mutiny 
on  a  ship,  must  be  fear  of  death — such  a  fear  as  a  man  of  ordinary 
courage  and  fortitude  might  vield  to. 

It  would  appear,  therefore,  that,  both  in  law  and  in  fairness  and  jus- 
tice, this  claimant  should  be  allowed  his  defense  of  duress,  and  held  to 
have  been  in  the  line  of  dutv  when  he  incurred  his  hernia.  Certainly 
it  would  be  most  unfair  and  unjust  for  the  Government,  in  whose 
loyal  service  he  was  captured  by  the  enemy,  and  thereby,  without  his 
fault,  placed  in  the  position  where,  apparently,  he  must  perforce  either 
perform  this  labor  which  resulted  in  his  disability,  or  else  suffer  death, 
now  to  deny  him  pension  on  account  of  such  disability  upon  any  legal 
technicality.  His  active  loval tv  to  the  Government  of  the  United 
States  was  the  direct  cause  which  placed  him  under  the  dire  circum- 
stances bv  which  he  became  thus  disabled,  without  any  fault  on  his 
part,  unless  it  be  considered  a  fault  that  he  submitted  at  all  to  the 
requirements  of  his  captors.  But  it  appears,  it  was  submission  either 
to  these  requirements  or  to  probable  death,  and  to  a  fruitless  death  at 
that,  of  no  avail  to  his  country  in  its  peril. 

I  am  aware  that  to  hold  that  one  is  entitled  to  pension  on  account  of 
a  disability  which  is  thus  incurred  while  he  is  engaged  in  active  treason - 
ible  acts  directed  against  and  of  great  immediate  damage  and  injury  to 
lis  country  and  fellow-countrymen  is  opening  the  door,  possibly,  to 
hose  who  are  inclined  to  defraud,  and  that  the  granting  oi  \^\\^\w\& 
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in  such  cases  may  influence  others  similarly  situated  in  the  future  to 
accede  more  readily  than  they  otherwise  would  to  such  requirements 
by  their  captors  to  engage  in  active  operations  against  their  own  coun- 
try when  they  consider  that  they  may  receive  a  pension  on  account  of 
any  disability  incurred  while  so  engaged,  and  notwithstanding  the 
treasonable  character  of  such  operations. 

But  it  is  not  intended  hereby  to  establish  any  general  rule  for  appli- 
cation to  all  such  cases.  Each  case  must  be  decided  upon  its  own 
facts — the  necessity  under  which  the  party  acted,  his  own  good  faith 
in  the  matter,  and  all  the  attendant  circumstances  of  the  case  showing 
that  the  duress  under  which  he  was  acting  was  absolute,  certain, 
unqualified,  and  vital;  that  he  had  a  well-grounded  fear  for  his  life, 
and  that  his  own  life  was,  in  all  probability,  at  stake. 

I  am,  therefore,  of  the  opinion  that  this  claim  should  be  submitted 
for  thorough  special  examination  in  order  to  ascertain  f ully  all  the 
relevant  facts  and  circumstances  in  this  claimant's  case,  the  witnesses 
to  be  interrogated  specially  and  particularly  as  to  the  actual  force  used 
upon  him  in  order  to  induce  him  to  engage  in  the  labor  whereby  he 
received  his  hernia,  and  in  view  of  the  conflicting  testimony  as  to  man- 
ner of  incurrence  of  said  hernia,  also  as  to  all  the  details  of  incurrence. 

You  will  readjudicate  the  claim  accordingly,  and  return  all  papers. 
with  your  report,  upon  completion  of  such  readjudication,  for  the  final 
disposition  of  the  appeal. 


MARRIAGE— LEGITIMACY— SLAVES— LAWS  OF  TENNESSEE. 

Reuben  Burton  (father). 

The  evidence  in  this  case  shows  that  this  appellant  married  the  mother  of  the  deceased 
soldier  in  the  State  of  Tennessee  in  1844,  according  to  the  custom  of  slave*;  that 
the  deceased  soldier  was  born  of  said  marriage  in  1845,  and  was  always  known 
and  acknowledged  as  the  son  of  the  appellant;  that  the  appellant  and  the 
mother  of  soldier  lived  and  cohabited  together  as  husband  and  wife,  and  were 
universally  so  known  and  recognized  from  the  date  of  their  slave  marriage  until 
the  death  of  the  latter  in  1872;  that  they  were  so  living  together  in  the  Stated 
Tennessee  on  May  26,  1866,  the  date  of  the  act  of  said  State  making  said  mar- 
riage legal  and  valid  for  all  purposes,  and  legitimizing  all  the  issue  of  siirh 
marriage.  There  is  no  competent  or  sufficient  evidence  in  this  case  indicating 
that  the  appellant  was  not  the  father  of  the  deceased  soldier,  and  he  should  be 
accepted  as  such  for  pensionable  purposes. 

Assistant  Secretary  F.  L.  Camphvll  to  the  Commix*  itrner  of  P(  nslon*. 

March  SO,  1901. 

Rueben  Burton  filed  in  the  Pension  Bureau  on  August  14,  lSJW.  an 

application  for  pension  under  the  provisions  of  the  first  section  of  the 

act  of  June  27,  1800,  as  dependent  father  of  George  Burton  (deceased), 

late  a  private  in  Company  C,  Forty -fourth  United  States  Volunteer 

Infantry,  alleging  the  death  of  sa\d  so\<\rac  wvYvufc  oi  AwXn  \\vV\^al 
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during  his  military  service  on  October  11,  1865,  unmarried,  and  leav- 
ing no  wife  or  child  him  surviving,  the  death  of  the  mother  of  said 
soldier  on  June  5,  1872,  and  his  present  condition  of  pensionable 
dependence. 

Said  application  for  dependent  father's  pension  was  rejected  on 
August  2, 1900,  upon  the  ground  that  said  claimant  was  not  the  natural 
father  of  the  deceased  soldier.  From  said  action  appeal  was  taken  on 
Februarv  25,  1901. 

The  official  record  of  the  deceased  soldier's  military  service  shows 
that  he  enlisted  as  a  private  in  the  above-named  organization  on  March 
22, 1864,  and  served  therein  until  October  11,  1865,  upon  which  date 
he  is  shown  by  the  record  to  have  died  in  hospital  at  Chattanooga, 
Tenn.  The  evidence  also  shows  that  the  soldier  was  never  married, 
and  left  no  wife  or  child  him  surviving. 

It  is  also  clearly  established  that  this  appellant  and  the  mother  of 
the  soldier  were,  prior  to  the  year  1844,  slaves  of  different  masters 
residing  on  adjoining  plantations  in  the  State  of  Tennessee,  and  that 
in  that  year  they  were  duly  married  according  to  the  custom  of  slaves 
prevailing  in  that  State,  with  the  consent  and  approval  of  their  respec- 
tive owners,  and  by  a  colored  minister  of  the  gospel.  The  evidence 
shows  that  very  shortly  after  the  marriage  of  the  appellant  and  the 
mother  of  the  soldier  he  was  bought  by  the  owner  of  his  wife,  whose 
name  was  Burton,  and  thereafter  he  resided  on  the  same  plantation 
with  his  wife,  and  occupied  a  cabin  with  her  and  raised  a  family  of 
children,  and  that  he  then  adopted  the  name  of  his  new7  master,  and  has 
ever  since  been  known  by  the  name  of  Reuben  Burton.  The  evidence 
shows  that  the  appellant  and  the  mother  of  the  deceased  soldier  con- 
tinued to  live  together  as  husband  and  wife  from  and  after  the  date  of 
their  aforesaid  slave  marriage  to  the  date  of  the  death  of  the  latter, 
which  occurred  in  the  State  of  Illinois  in  June,  1872,  and  that  during 
all  this  period  they  were  universally  known,  acknowledged,  and  recog- 
nized as  husband  and  wife  without  question.  It  furthermore  appears 
that  they  were  so  living  and  cohabiting  together  as  husband  and  wife 
in  the  State  of  Tennessee  on  May  2i>,  I860,  the  date  of  the  act  of  the 
legislature  of  that  State  legalizing  and  validating  for  all  purposes  the 
"lave  marriages  of  all  colored  persons  in  that  State  who  were  living 
together  as  husband  and  wife  on  that  date,  and  declaring  legitimate  all 
the  issue  of  such  slave  marriages.  Furthermore,  these  parties  are 
shown  to  have  lived  and  cohabited  together,  and  to  have  recognized 
and  acknowledged  each  other  as  husband  and  wife,  after  their  cmanici- 
pation  from  slavery  subsequent  to  the  civil  war,  up  to  the  death  of  the 
mother  of  the  soldier  in  1S72. 

A  marriage  between  slaves,  which  lias  been  ratified  after  the  parties  were  en.anci- 
P*t«l,  becomes  a  valid  marriage  in  Tennessee,  and  is  followed  by  all  the  leiial  con- 
fluences resulting  from  the  marriage  of  white  persons.     iSee  ea^  vA  NUvt^cv^X. 
Gilbert  (8 P.  D.,  249),  and  authorities  therein  cited.) 
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It  is  clear  that  both  by  the  statutes  and  bv  the  decisions  of  the 
courts  of  the  State  of  Tennessee  the  slave  marriage  of  this  appellant 
and  the  mother  of  the  deceased  soldier  became  and  was  a  perfectly 
valid  and  legal  marriage,  "  followed  by  all  the  legal  consequences 
resulting  from  the  marriage  of  white  persons,"  and  the  issue  of  said 
marriage  were  the  legitimate  children  of  said  parties.  It  follows, 
therefore,  that  no  ground  exists,  under  the  undisputed  facts  of  this 
case,  for  refusing  to  accept  the  appellant  as  the  pensionable  parent  of 
the  deceased  soldier  because  of  the  nature  or  character  of  the  matri- 
monial relation  that  had  existed  between  him  and  the  mother  of  the 
soldier,  or  because  of  any  invalidity  or  illegality  of  said  marriage. 

The  exact  date  of  the  birth  of  the  deceased  soldier  does  not  appear 
from  the  evidence,  but  it  is  shown  by  the  testimony  of  white  witnesses 
of  undoubted  respectability  and  credibility — members  of  the  Burton 
family,  who  were  raised  on  the  same  plantation  with  the  soldier  and 
knew  him  all  his  life,  and  others,  near  neighbors  and  relatives  of  the 
Burtons — that  he  was  born  some  time  in  the  vear  1845,  about  a  vear 
after  the  marriage  of  the  appellant  and  his  mother,  and  after  the 
appellant  had  been  bought  by  Burton  and  was  living  with  the  soldiers 
mother  as  his  wife  on  the  same  plantation.  These  same  witnesses 
testify  that  the  soldier  was  raised  in  the  family  of  the  appellant  as  his 
son,  went  by  his  name,  and  was  universally  known,  acknowledged, 
and  recognized  on  the  plantation  as  the  son  of  the  appellant,  and  that 
the  appellant  never  repudiated  or  denied  the  paternitj'  of  the  soldier. 

The  only  basis  whatever  in  the  testimony  for  the  holding  by  which 
this  case  was  rejected  consists  of  an  exceedingly  indefinite  and  incon- 
clusive statement  by  two  of  the  witnesses,  one  white  and  one  colored, 
that  there  was  some  suspicion  and  talk  among  the  negroes  on  the 
plantation  at  the  time  of  the  birth  of  the  soldier,  and  some  dissatis- 
faction on  the  part  of  the  appellant,  growing  out  of  the  fact  that  the 
soldier  was  darker  in  color  than  either  the  appellant  or  his  mother, 
which  gave  rise  to  an  idle  rumor  that  the  appellant  was  not  his  father, 
but  both  of  these  witnesses  state  emphatically  that  they  never  heard 
or. knew  of  the  appellant  disclaiming  or  denying  the  paternity  of  the 
soldier  at  anv  time,  and  thev  and  all  the  other  witnesses  testify  that 
the  appellant  alwa\  s  treated  the  soldier  as  a  son,  exercised  the  author- 
ity of  a  father  over  him,  permitted  the  soldier  to  call  him  father,  and 
in  all  respects  acknowledged  and  treated  him  as  he  did  his  other 
children. 

There  is  no  stronger  presumption  known  to  the  law  than  the  pre* 
sumption  of  the  legitimacy  of  a  child  born  in  lawful  wedlock,  nor  any 
that  requires  stronger  or  more  conclusive  evidence  to  rebut  it.  It  is 
true  that  in  this  case  at  the  time  of  the  birth  of  the  soldier  his  parents 
were  slaves  and  their  union  was  that  of  a  slave  marriage,  but  in  the 
State  of  Tennessee  a  marriage  between  slaves,  celebrated  according  to 
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custom  and  with  the  consent  of  their  respective  owners,  nas  always 
been  held  a  valid  marriage,  but  not  followed  by  all  the  legal  conse- 
quences resulting  from  the  marriage  of  white  persons  (Margaret 
Gilbert,  supra).  Here  such  a  marriage  was,  by  statute,  fully  and  com- 
pletely legalized  and  validated  for  all  purposes,  and  the  legal  presump- 
tion of  the  legitimacy  of  the  soldier  and  the  paternity  of  the  appellant 
is  just  as  strong  and  just  as  difficult  to  rebut  in  this  instance  as  though 
the  parents  of  the  soldier  had  been  free  white  persons,  duly  married 
by  ceremony  and  license  in  accordance  with  the  requirements  of  the 
law  of  Tennessee. 

Even  if  it  had  been  shown  by  the  evidence  that  the  appellant  had 
continuously  and  persistently  denied  the  paternity  of  the  soldier,  such 
denial  could  not  be  alone  accepted  as  sufficient  to  rebut  and  overcome 
the  presumption  of  the  legitimacy  of  the  soldier,  and  when,  as  is  found 
to  be  the  case  in  this  instance,  there  is  no  testimony  worthy  of  the 
name  of  evidence  indicating  that  the  appellant  was  not  the  father  of 
the  soldier,  there  is  no  valid  reason  whatever  for  refusing  to  accept 
him  as  such  for  pensionable  purposes  or  that  can  be  urged  in  justifica- 
tion or  support  of  the  ground  upon  which  this  claim  for  pension  stands 
rejected. 

The  rejection  of  said  application  for  a  dependent  father's  pension 
upon  the  ground  stated  is  therefore  hereby  reversed  and  set  aside  and 
you  are  directed  to  cause  said  claim  to  be  reopened  and  readjudicated 
on  its  merits,  accepting  the  appellant  as  the  father  of  the  deceased 
soldier  for  pensionable  purposes. 


dependence— laws  of  michigan— husband  and  wife. 

Thomas  Garner  (father). 

The  appellant  obtains  a  comfortable  support  from  a  farm  on  which  he  resides  with 

his  wife  and  son,  the  title  to  said  farm  being  in  the  wife. 
IkUl,  While  section  6295,  Statutes  of  Michigan,  allow*  the  wife  to  hold  and  convey 

property  free  from  interference  and  joinder  by  her  husband,  yet  the  said  statutes 

<lo  not  deprive  the  husband  of  the  enjoyment  and  use  of  the  wife's  real  estate,  a 

right  belonging  to  him  under  the  common  law. 

Atoittwti  Secretary  F.  L.  Giinphell  to  tfte   Commissioner  of '  Pen#i<m$y 

April  12,  IDOL 

Thomas,  as  dependent  father  of  Phineas  D.  Garner,  formerly  a  pri- 
vate in  Company  H,  First  Michigan  Volunteer  Light  Artillery,  a  pen- 
sioner under  the  general  law  as  amended  by  the  act  of  June  27,  1890, 
was  dropped  from  the  rolls  on  May  19,  1898,  on  the  ground  of  nonde- 
P^ndency.     An  appeal  from  said  action  was  tiled  on  November  29, 1898. 

The  testimony  taken  at  the  special  examination  in  this  case  shows  that 
toe  appellant  herein  became  a  pensioner  after  the  deat\\  oi  Wv^  sk\&\e£  ^ 


298  DECISIONS    RELATING    TO    PENSION8. 

mother.  The  appellant,  together  with  his  wife,  live  upon  a  farm  of 
120  acres,  in  a  good  farming  district  in  the  State  of  Michigan,  and 
the  said  farm  appears  to  be  managed  largely,  that  is  so  far  as  the  prac- 
tical management  is  concerned,  by  a  son  of  appellant  and  his  present 
wife.  The  title  to  this  farm  is  in  the  appellant's  wife,  and  has  been  for 
the  last  twenty  years.  It  is  claimed  that  the  wife  purchased  it  with 
her  own  money,  but  said  title  had  previously  been  in  appellant.  The 
family  live  upon  this  farm,  and  although  there  has  been  an  attempt 
made  to  show  that  the  son  rents  it  for  two- thirds  of  the  product,  yet 
the  wife  admits  that  there  is  no  writing  regarding  this  matter,  and  it  is 
apparent  that  the  three  persons  mutually  enjoy  the  profits.  The  appel- 
lant has  but  little  personal  property,  probably  not  over  $300  all  told, 
and  it  is  claimed  that  inasmuch  as  the  wife  has  the  title  to  the  farm, 
and  is  not  legally  bound  to  support  her  husband,  the  appellant  is  within 
the  terms  of  the  statute. 

There  is  some  little  evidence  which  tends  to  show  that  the  title  to  this 
farm  was  put  in  the  name  of  the  wife  for  ulterior  purposes.  Whether 
this  is  true  or  not  is  of  but  little  matter.  The  act  of  Feburav  13, 
1855,  passed  by  the  legislature  of  the  State  of  Michigan,  gives  the 
wife  the  right  to  hold  property  and  to  convey  said  property  free  from 
interference  or  joinder  by  her  husband  (section  6295,  How.,  An.  Stat. 
of  Mich.).  There  is  nothing,  however,  in  the  statutes  of  Michigan 
which  deprives  the  husband  of  the  enjoyment  of  the  use  of  said  real 
estate  or  of  the  right  to  live  thereupon  and  obtain  his  maintenance 
therefrom  the  same  as  he  might  under  the  common  law.  He  can  not 
interfere  with  his  wife's  disposal  of  her  real  estate;  but  so  long  as  the 
wife  of  this  appellant  makes  her  home  upon  this  farm,  by  reason  of 
her  title  thereto,  just  so  long  has  this  appellant  the  right  to  live  upon 
the  same  piece  of  property,  enjoy  its  use,  and  obtain  his  maintenance 
therefrom. 

It  is  contended  in  the  appeal  that  the  property  is  not  productive 
enough  to  render  the  appellant  and  his  wife  a  support;  such  a  conten- 
tion, however,  is  not  true  so  far  as  the  evidence  in  the  case  is  con- 
cerned, and  the  appellant  admits  that  if  he  has  been  in  need  of  a 
comfortable  living  he  has  not  known  it. 

It  is  true  that  the  wife  is  not,  in  a  technical  sense,  bound  to  con- 
tribute to  the  support  of  her  husband.  Nevertheless,  if  the  wife  has 
not  alienated  her  estate,  but  lives  thereon  and  obtains  her  support  there- 
from, her  husband  has  the  common  law  right  to  also  live  upon  said 
real  estate  and  obtain  his  support  therefrom.  (Snyder  r.  People.  2b 
Mich.,  108.) 

It  having  been  shown  that  this  appellant  is  not  without  means  of 
support  other  than  his  own  labor  or  the  contributions  of  others  not 
legally  bound  for  such  support,  he  is  not  vithin  the  statute. 

Action  affirmed. 
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RERATIXG— RATE— DISABILITY— EVIDENCE. 

Aloxzo  C.  Veale  (widow  completing). 

Title  to  rerating  becomes  clear  only  when  it  appears  manifest  from  the  evidence  in 
the  ca.««e  that  the  action  of  the  Bureau  was  the  result  of  mistake  of  law  or  fact, 
but  adjudications  long  since  made  by  officers  of  the  Government  fairly  using 
their  discretionary  judgment,  within  its  proper  scope,  should  not  be  disturbed 
for  light  and  transient  causes;  and  in  this  case,  thirty  years  having  elasped  since 
first  allowance  of  pension,  and  increase  under  many  examinations,  the  rates  fixed 
will  not  be  disturbed. 

Aa8i*ffint  Secretary  F.  L.  Campbell  to  the  Qnrimissimier  of  Pensions, 

April  12,  1901. 

Alonzo  C.  Veale,  late  private,  Company  D,  Sixty-second  Illinois 
Volunteer  Infantry,  filed  a  declaration  for  rerating  his  pension  under 
the  general  law  December  3,  1896,  alleging  that  the  ratings  granted 
him  from  the  first  allowance  to  the  last  were  not  commensurate  with 
the  degree  of  disability  from  pensioned  causes.  This  claim  was 
rejected  October  1,  1898,  on  the  ground  that  there  was  no  apparent 
injustice  in  former  ratings. 

November  30,  1898,  the  claimant,  by  his  attorney,  filed  an  appeal 
from  the  above  action  of  rejection,  alleging  as  grounds  therefor  that 
an  injustice  had  been  done  the  claimant  in  the  ratings  that  had  been 
given  him.  In  the  appeal  the  attorney  complains  that  an  increase 
claim  filed  October  7,  1898,  was  rejected  by  letter  to  him  under  date 
of  October  12,  1898,  without  examination.  It  is  true  a  letter  from  the 
Bureau  was  written  the  attorney  on  the  date  named,  stating  that  the 
increase  claim  was  rejected  on  the  ground  that  the  rate  of  $17  was  com- 
mensurate, etc.  This  was  clearljr  an  inadvertence  on  the  part  of  the 
Bureau,  because  the  increase  claim  filed  as  aforesaid  has  never  been 
adjudicated,  and  no  judgment  has  been  rendered  thereon.  It  was 
pending  at  the  date  of  the  death  of  the  soldier,  and  when  the  Bureau 
ordered  an  examination  thereunder  the  order  was  received  bv  the 
board  of  surgeons  after  the  decease  aforesaid. 

Therefore  this  appeal  raises  the  question  of  the  adequacy  of  the 
ratings  given  the  soldier  to  his  degree  of  disability  from  pensioned 
causes  since  his  first  allowance,  February  19,  1866. 

The  soldier  was  pensioned  at  $2  per  month  from  February  19,  1*66, 
for  headache,  result  of  sunstroke;  a  reissue  was  granted  to  include 
chronic  diarrhea  and  resulting  amemia  at  $4  from  February  19,  1866; 
$6  from  September  5,  1883;  increased  to  $8  from  November  23,  1887; 
reissue  to  include  rheumatism  and  resulting  disease  of  heart  and  dis- 
^e  of  mouth,  result  of  scurvy,  at  $16,  from  January  23,  1889,  and 
*17  from  October  4,  1896. 

It  will  be  observed  that  the  attorney  in  his  appeal  declared  that 
claimant  (soldier)  was  entitled  to  the  grade  rate  oi  $2A  wwd  ^  \rt«\>crc- 
hotmte  increase  of  all  ratimrs  <Wven. 
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Thirty  years  after  the  first  allowance  of  pension  comes  this  appel- 
lant asking  for  a  disturbance  of  ratings  made  during  the  whole  of  that 
period  and  under  many  examinations.  Under  the  decisions  of  the 
Department  his  title  to  such  rerating  becomes  clear  when  it  appears 
manifest  from  the  evidence  in  the  case  that  the  action  of  the  Bureau 
was  the  result  of  mistake  of  law  or  fact,  but  adjudications  long  since 
made  by  officers  of  the  Government  fairly  using  their  discretionary 
judgment,  within  its  proper  scope,  should  not  be  disturbed  for  light 
and  transient  causes.  Andrew  Stranahan  (5  P.  D.,  199);  Jackson  liar- 
tin  (7  P.  D.,  265);  Harrison  H.  Mason  (4  P.  D.,  244). 

It  must  appear  from  the  face  of  the  medical  certificates,  made  at  the 
time,  that  the  ratings  given  were  manifestly  inadequate  to  the  degree 
of  disability  objectively  shown  by  such  certificates  before  the  ratings 
thereunder  should  be  disturbed.  Affidavits  of  laymen,  and  even  of 
medical  men,  made  long  after  the  date  of  the  certificates  which  were 
the  foundation  of  the  ratings  given,  clearly  should  not  be  heard  in 
impeachment  of  them.  To  allow  this  would  be  to  transcend  all  those 
principles  of  evidence  which  experience  and  legal  acumen  have  dic- 
tated, and  place  the  uncertainties  and  treacheries  of  memory  on  a 
higher  plane  than  the  writen  records  of  sworn  officers. 

A  careful  examination  of  the  medical  certificates  in  this  case,  read 
in  the  light  thrown  on  them  by  the  lay  and  medical  testimony  in  the 
record,  fails  to  show  any  injustice  to  the  legal  or  equitable  rights  of 
the  soldier. 

The  first  medical  certificate  in  1881  discloses  no  apparent  disability 
above  one-fourth,  or  a  $2  rate;  the  second,  in  1883,  gave  him  one-half 
total  disability,  or  $6;  that  of  1885  objectively  shows  no  disability 
except  anaemia;  that  of  1887  gives  a  $6  rate  from  all  causes,  and  the 
objective  conditions  disclosed  do  not  seem  to  warrant  that  rating;  in 
the  fall  of  1887  another  board  finds  a  $12  rating  with  but  few  described 
objective  conditions;  in  1889  the  board  gives  a  $12  rating  from  aW 
causes;  in  1891  a  board  finds  but  an  $8  rating  from  pensioned  dis**' 
bilities  after  an  apparently  most  thorough  examination;  the  examine* 
tion  of  1894  does  not  disclose  objective  conditions  that  seem  to  waf' 
rant  a  rate  higher  than  was  granted;  the  last  examination,  in  189*^ 
apparently  ordered  as  a  result  of  the  claim  for  rerating,  does  not  sho^* 
disability  in  excess  of  a  $17  rate  from  pensioned  causes. 

The  above  is,  in  brief,  the  record  evidence  in  the  case  aside  from  * 
large  number  of  affidavits  filed  at  different  dates.  There  is  certainly 
nothing  appearing  on  the  face  of  these  certificates  that  indicate  in  am  ^ 
degree  that  the  Bureau  acted  under  a  mistake  of  law  or  fact.  Itacte*^ 
within  the  scope  of  its  authority  and  seems  to  have  exercised  wiseL^ 
and  fairly  the  discretion  vested  in  it,  and  under  the  law  and  decision*  : 
of  the  Department  the  action  appealed  from  should  be,  and  is  hereby 
affirmed. 
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evidence-death  cause— attending  physician. 
Margaret  Lalone  (widow). 

contended  in  a  motion  for  the  reconsideration  of  departmental  decision  of 
ugust  11,  1900,  in  the  case  at  bar,  that  the  rules  laid  down  in  the  case  of  the 
idowof  Charles  F.  Brown  (3  P.  D.,  92),  and  in  the  case  of  Minnie  Shuttleworth 
1  P.  D.,  50) ,  respectively,  should  govern  in  this  case. 

That  in  the  rules  laid  down  in  the  cases  cited — to  the  effect  that  the  medical 
feree's  opinion  must  "have  some  evidence  to  support  it,  and  some  facts  proven 
wn  which  to  base  it,"  before  it  can  be  accepted  in  preference  to  "  the  diagnosis 
ade  and  the  opinion  expressed  "  by  the  attending  physician  of  a  soldier  in  his 
st  illness  as  to  the  actual  cause  of  the  latter' s  death — it  was  not  the  intention 
the  Department  to  place  any  restrictions  upon  the  official  acts  of  the  medical 
ficers  of  the  Bureau  which  should  not  equally  apply  to  the  medical  evidence 
led  in  such  cases,  and  that  inasmuch  as  no  other  good  or  sufficient  reason  is 
10 wn  why  former  departmental  action  in  the  premises  should  be  receded  from 
le  pending  motion  in  the  case  is  overruled. 

\tant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions^ 

April  9,  1901. 

i  September  28,  1900,  a  motion  for  the  reconsideration  of  depart- 
al  decision  of  August  11, 1900,  in  the  claim  for  pension  under  the 
ral  law  of  Margaret,  widow  of  Joseph  Lalone,  formerly  a  private 
ompany  A,  First  Wisconsin  Heavy  Artillery,  which  decision 
ued  the  rejection  of  said  claim  by  the  Bureau,  was  filed  at  this 
•rtment  by  the  attorneys  for  the  claimant. 

was  stated  in  such  departmental  decision,  the  rejection  by  the 
au  of  the  widow's  said  claim  was  affirmed  on  the  ground  that — 

soldier's  death  from  unemia,  consecutive  upon  hypertrophy  of  the  prostate 
and  resulting  cystitis — from  retention  of  urine — can  not  be  accepted  as  due  to 
ial  fever  of  record,  or  as  otherwise  due  to  the  military  service. 

e  pending  motion  for  the  reconsideration  of  the  said  decision  is 
1  on  the  ground  of  the  following  alleged  ''specific  errors:" 

Srror  in  the  premises  set  up  in  the  opinion  of  the  medical  referee,  on  which 
»n  the  rejection  of  this  claim  is  based,  and  resulting  error  in  the  deduction 
i  from  such  premises. 

Srror  of  fact  in  holding  that  the  partial  paralysis  of  the  abdominal  muscles,  from 
the  record  shows  soldier  to  have  suffered,  was  not  a  factor  in  the  fatal  result. 
Srror  of  law  in  the  rejection  of  said  claim. 

company ing  the  said  motion,  and  in  support  thereof,  is  a  brief  of 
ttorneys  for  the  appellant,  wherein  the  material  points  presented 
onsideration  in  the  premises  are  quite  fully  set  forth,  and  in  which 
irgued  that  under  the  rule  laid  down  in  the  case  of  the  widow  of 
les  F.  Brown  (3  P.  D.,  92)  that— 

i  diagnosis  made  and  the  opinion  expressed  by  the  surgeons  who  attended  and 
d  the  soldier  in  his  last  illness  are  accepted  in  preference  to  the  theory  of  the 
al  referee  as  conclusive  evidence  showing  the  cause  of  the,  soldier's  death — 


302  DECISIONS    RELATING    TO    PENSIONS. 

the  appellant's  said  claim  should  be  allowed  upon  the  testimony  of  the 
medical  attendant  of  her  late  husband  to  the  effect  that  owing  to  "the 
paralyzed  condition  of  the  abdominal  muscles"  of  the  decedent  the 
function  of  micturition  was  interfered  with,  thereby  causing  retention 
of  urine,  with  resulting  cystitis,  followed  by  uraemic  poisoi\and  death. 
This  argument  is,  apparently,  based  upon  the  theory  of  the  said  attor- 
neys that  the  said  alleged  " paralyzed  condition"  of  the  soldiers 
abdominal  muscles  was  a  result  of  the  right  hemiplegia  for  which  he 
was  at  one  time  pensioned  under  the  general  law,  but  which  pension 
was  afterwards  made  to  terminate  by  reason  of  certain  facts  having 
been  brought  to  light  which,  in  the  judgment  of  the  Bureau,  showed 
that  the  soldier  had  erroneously  been  pensioned  for  said  paralysis  of 
right  side. 

It  is  also  argued  by  the  attorneys  for  the  appellant  that — 

*  *  *  under  the  practice  of  the  Department  it  has  been  repeatedly  held  that  where 
the  cause  of  service  origin  contributes  in  any  degree  to  the  fatal  result,  the  widow  of 
the  soldier  is  entitled  to  a  pension; 

and  the  rule  laid  down  in  the  case  of  Alma  Niedhammer  (8  P.  D.,  276) 
is  invoked  in  the  premises. 

*  *  *  As  to  the  soldier's  title  to  a  pension  for  paralysis  of  right  side  from 
malaria  for  which  he  was  granted  second  grade  rating  ($30  per  month)  it  must  be 
admitted,  from  an  examination  of  the  record  in  this  case,  in  connection  with  the  decis- 
ion of  the  Supreme  Court  of  the  United  States  rendered  November  30, 1896,  that  as  the 
Government  pensioned  the  soldier  for  paralysis,  the  result  of  malaria,  contracted  in 
the  service,  and  then  alleged  that  such  paralysis  was  not  due  to  such  cause,  and 
endeavored  to  establish  the  contrary  and  failed  in  its  proof;  and  the  Supreme  Court 
having  held  that  it  had  so  failed,  such  question  is  res  adjudicata.  This  being 
true,  *  *  *  it  having  been  settled  that  the  soldier's  paralysis  was  the  result  of 
the  disease  contracted  by  him  during  his  military  service,  and  he  having  died  there- 
from, his  widow  was  clearly  entitled  to  a  pension. 

Relative  to  the  aforesaid  argument  or  contention,  that  the  allowance 
of  this  appellant's  claim  upon  the  testimony  of  the  medical  attendant 
of  the  soldier  during  the  letter's  fatal  illness  is  warranted  under  the 
rule  laid  down  in  the  case  of  the  widow  of  Charles  F.  Brown  (3  P.  D., 
92),  it  is  noted  that  although  the  said  physician  testified  that  the  soldier's 
44  abdominal  muscles  were  partially  paralyzed,"  he  also  said  that  he  was 
44  unable  to  state  "  whether  or  not  "  there  was  any  connection  between 
the  paralysis  of  right  side  and  the  partial  paralysis  of  abdominal  mus- 
cles." In  this  connection  it  is  deemed  proper  to  state  that  uthe 
muscles  of  the  trunk  are  very  slightly  affected  in  hemiplegia,  although 
in  the  early  stages  some  disturba nee  may  be  noticed. "  (Dana. )  ' '  This," 
savs  the  same  authority — 

is  due  to  the  physiological  law  that  all  muscles  which  act  synchronously  upon  sym- 
metrical parts  are  innervated  by  each  side  of  the  brain.  Thus  the  respiratory  mus- 
cles of  the  chest  and  abdomen  are  innervated  on  each  side  bv  centers  in  each  half  of 
the  brain,  and  when  the  center  in  one  cerebral  hemisphere  is  destroyed  the  function 
is  assumed  bv  the  center  on  the  other  side. 
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Certain  muscles  escape  in  hemiplegia,  particularly  those  associated  in  symmetrical 
movements,  as  the  thoracic  and  abdominal  muscles. 

Neither,  as  a  rule,  are  the  sphincters — either  vesical  or  rectal — of  a 
hemiplegie  involved  in  anv  wav  in  the  paralysis. 

Furthermore,  when  either  of  the  said  sphincters  is  involved  in  a  case 
of  paralysis,  as  may  occur  in  paralysis  due  to  a  lesion  of  the  spinal 
cord,  there  is  incontinence  rather  £han  retention  of  the  urine  or  of  the 
feces,  as  the  case  may  be. 

That  the  contraction  of  the  abdominal  muscles  does,  to  a  certain 
extent,  assist  in  the  expulsion  of  the  urine  from  the  bladder  can  not 
be  denied;  but,  as  shown  in  the  advisory  opinion  of  the  medical  ref- 
eree, dated  July  12,  1900,  upon  this  point,  the  action  of  the  said  mus- 
cles is  merely  an  accessory  and  not  an  essential  feature  in  the  act  of 
micturition.  And,  as  tending  to  show  the  unimportant  part  played  by 
the  said  muscles  in  the  function  of  micturition,  it  is  safe  to  state  that 
the  firm  contraction  of  the  same,  even  in  their  normal  state,  would  not 
t>e  sufficient  to  "overcome  an  obstruction  at  the  neck  of  the  bladder 
caused  by  a  greatly  enlarged  prostate  with  retention  of  urine,  and  in 
which  event  it  would  become  necessary  to  use  a  catheter  or  other  arti- 
icial  means  to  empty  said  viscus. 

As  a  matter  of  fact,  however,  there  is  nothing  in  the  case  going  to 
>how  the  existence  at  any  time  of  any  form  of  paralysis  of  the  soldier's 
ibdonrinal  muscles,  except  the  mere  statement  of  his  attending  physi- 
cian that  there  was  a  "  partial  paralysis"  of  these  muscles  prior  to  his 
leath,  although  he  (the  affiant)  was  unable  to  state  whether  or  not  such 
'ondition  was  due  to  the  right  hemiplegia,  for  which  the  decedent  had 
>een  at  one  time  pensioned  under  the  general  law. 

In  view  of  the  facts  above  set  forth  it  must  be  held  that  the  afore- 
said argument  of  the  attorneys  in  the  case  to  the  effect  that  the  rule 
aid  down  in  the  case  of  Charles  F.  Brown  (3  P.  D.,  92)  applies  equally 
-o  the  case  at  bar,  is  wholly  untenable.  And,  for  the  same  reasons, 
the  argument  or  contention  that  the  rule  laid  down  in  the  cases  of 
Mary  A.  Cox  (3  P.  P.,  313),  and  Alma  Niedhammer  (8  P.  D.,27(>), 
Mid  in  analogous  cases,  should  govern  in  this  case,  is  equally  untenable. 

In  referring  to  the  aforesaid  advisory  opinion  of  the  medical  referee, 
ln  the  premises,  the  attorneys  state  that — 

*    such  opinion  is  properly  the  subject  of  analysis  and  full  consideration  of 
the  reasons  given  therein  for  the  conclusions  reached. 

And,  in  this  connection,  cite  the  rule  laid  down  in  the  case  of  Minnie 
khuttleworth  (3  P.  D.,  50)  that— 

While  the  opinion  of  the  medical  referee  is  justly  entitled  to  great  weight  in 
determining  questions  of  a  medical  character  in  a  pension  claim,  such  opinion  should 
[**vt'8ome  evidence  to  support  it,  and  some  facts  proven  upon  which  to  base  it  before 
lt (should  be  so  entitled  or  be  permitted  to  control. 
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* 

As  in  the  rule  in  the  case  just  cited,  the  medical  referee's  opinion 
must  "have  some  evidence  to  support  it,  and  some  facts  proven  upon 
which  to  base  it,"  before  it  can  be  allowed  to  control;  so,  also,  was  it 
the  intent  of  the  Department  in  the  rule  promulgated  in  the  Brown 
case,  hereinbefore  cited,  and  in  analogous  cases,  that  certain  restric- 
tions and  requirements  were  to  be  put  upon  fcbthe  diagnosis  made  and 
the  opinion  expressed"  by  the  attending  physician  of  a  soldier  in  his 
last  illness  as  to  the  actual  cause  of  the  latter's  death,  and  that  such 
restrictions  and  requirements  were  to  be  complied  with  or  fulfilled 
before  such  diagnosis  and  opinion  would  be  accepted  as  conclusive 
evidence  as  to  said  death  cause. 

The  superior  value  of  a  medical  diagnosis  and  opinion  that  is  based 
upon  actual  conditions  manifested  before  the  observer,  rather  than 
one  formulated  upon  theory  or  speculation  as  to  probabilities,  is  fully 
recognized  and  appreciated  by  this  Department;  but  to  hedge  around 
the  official  acts  of  the  medical  referee  with  a  "Chinese  wall"  on  the 
one  hand,  and  then  leave  the  gates  wide  open,  on  the  other  hand,  for 
the  admission,  and  acceptance  as  final,  of  the  arbitrary  and  unsup- 
ported professional  opinion  or  theory  advanced  by  the  attending  phy- 
sician of  a  soldier,  would  be  manifestly  inconsistent,  and  improper  as 
well.  Especially  is  this  true  when,  as  not  infrequently  happens,  the 
testimony  of  several  physicians  is  filed  in  a  given  case,  and  it  is  dis- 
covered that  no  two  of  them  describe  the  same  objective  conditions, 
diagnosticate  the  same  cause  of  disability,  or  express  the  same  opin- 
ion about  any  essential  feature  of  the  case;  and,  also,  that  at  times 
either  a  part  or  all  of  the  said  testimony  is  in  direct  conflict  with  well- 
established  laws  of  physiology  and  pathology. 

Inasmuch,  however,  as  the  argument  of  the  attorneys  upon  this 
point  was  predicated  upon  what  seemed  to  be — from  their  standpoint- 
valuable  medical  evidence,  and  in  line  with  the  rules  cited  by  them, 
notwithstanding  its  real  inherent  weakness  and  incompetency,  »* 
herein  demonstrated,  there  appears  to  have  been  more  or  less  justifi- 
cation on  their  part  for  the  contentions  set  up,  the  error  of  which 
should  now  be  apparent. 

And  that  the  final  argument  of  the  aforesaid  attorneys  in  the  prem- 
ises to  be  considered  is  error,  is  clearly  shown  by  the  record  in  the 
case.  It  is  contended  in  the  pending  motion  for  reconsideration  of 
former  departmental  action  in  the  case  that  inasmuch  as  the  Supreme 
Court  of  the  United  States  rendered  a  decision  on  November  30, 1896. 
in  which  it  was  "  settled  that  the  soldier's  paratysis  was  the  result  of 
disease  contracted  by  him  during  his  military  service,"  that  "such 
question  is  res  adjudicata;"  and  it  is  then  contended  that  "he  having 
died  therefrom  his  widow  is  entitled  to  a  pension." 

A  similar  contention  was  set  up  in  the  appeal  filed  February  8, 1900, 
by  the  said  attorneys  in  the  case,  and  in  passing  upon  the  same  it  was 
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stated  in  former  departmental  decision,  of  which  a  copy  was  furnished 

the  appellant,  that — 

The  case  was  appealed  to  the  Supreme  Court  of  the  United  States,  and  in  a  deci- 
sion rendered  October,  1896,  delivered  by  Mr.  Justice  Peckham,  it  was  held  that  the 
evidence  in  the  case  failed  to  sustain  the  contention  of  the  Government  that  fraud 
had  been  committed.  The  court  did  not  decide  that  the  paralysis  was  a  result  of 
malaria  or  of  his  military  service,  although  it  is  contended  in  the  appeal  that  the 
opinion  of  the  Supreme  Court  was  to  the  effect  that  the  paralysis  with  which  the 
soldier  suffered  was  due  to  his  military  service;  and  that  an  opinion  from  such  high 
authority  should  control  the  Department  in  disposing  of  the  claim. 

The  opinion  of  the  Supreme  Court  referred  to  was  delivered  Novem- 
ber 30,  1896,  by  Mr.  Justice  Peckham  at  the  October  term  of  said 
court,  in  consequence  of  an  appeal  taken  to  that  tribunal  by  the 
soldier  from  a  decision  of  the  circuit  court  of  the  United  States  for 
he  eastern  district  of  Wisconsin,  in  a  suit  in  equity  brought  by  the 
Jnited  States  to  recover  back  all  moneys  paid  the  defendant  in  said 
uit  upon  the  granting  of  his  application  for  a  pension  on  account  of 
ight  hemiplegia,  alleged  to  have  been  of  service  origin,  which  deci- 
ion  had  sustained  the  contention  of  the  Government  that  the  said 
en.sion  had  teen  obtained  through  the  fraudulent  acts  and  represen- 
itions  of  the  defendant. 

The  ground  upon  which  the  Government  sought  to  recover  the 
mount  paid  the  soldier  on  his  certificate  of  pension  was  that  the 
ause  of  disability  upon  which  he  had  been  granted  such  pension, 
amely,  paralysis  of  right  side,  was  due  to  and  resulted  from  an  acci- 
ent  incurred  subsequent  to  the  date  of  his  discharge  from  the  Army; 
nd,  therefore,  that  his  concealment  of  the  incurrence  of  such  accident 
nd  its  results,  and  allegation  that  his  paralysis  of  right  side  was  due 
o  his  military  service  constituted  a  f  mud. 

Inasmuch  as  the  said  suit  in  equity  was  decided  in  favor  of  the  United 
States,  the  injunction  prayed  for  by  the  Government  being  granted, 
ind  the  soldier's  name  being  dropped  from  the  rolls,  he  took  his  afore- 
said appeal  to  the  Supreme  Court;  but  the  only  question  decided  by 
;he  latter  tribunal  was  the  one  of  alleged  fraud  on  the  part  of  the 
appellant  in  securing  a  pension  in  the  manner  stated,  which  question 
involved  the  alleged  right  of  the  Government  to  recover  the  amount 
theretofore  paid  the  pensioner,  but  did  not  affect  his  alleged  title  to  a 
pension. 

The  decision  of  the  lower  court  that  the  Government  did  have  such 
alleged'  right  to  recover  all  moneys  paid  the  appellant  was  reversed 
°y  the  higher  court  on  the  ground  that  the  evidence  in  the  case  upon 
which  the  charge  of  fraud  was  bused  was  not  sufficiently  "clear  and 
satisfactory  "    And  it  was  held  that — 

A  mere  preponderance  of  evidence  which  at  the  same  time  is  vague  and  ambiguous, 
*  not  sufficient  to  warrant  a  finding  of  fraud,  and  will  not  sustain  a  judgment  based 
°n  such  finding. 
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It  is  true  that  the  evidence  in  the  case  relative  to  the  variousl 
alleged  originating  causes  of  the  paralysis  for  which  the  soldier  ha 
originally  been  granted  a  pension  was  discussed  at  some  length  in  tb 
aforesaid  decision  of  the  Supreme  Court  in  the  premises,  but  it  is  als 
true  that  the  said  court  did  not  undertake  to  determine  whether  tb 
said  paralysis  was  due  to  the  appellant's  military  service,  as  he  claim; 
or  to  the  accident  which  he  is  shown  to  have  incurred  subsequent  t 
his  discharge  from  such  service,  as  is  asserted  by  the  Bureau. 

The  following  and  concluding  paragraph  of  the  said  decision  shon 
this  fact  quite  clearly: 

It  may  t>e  somewhat  doubtful  as  to  what  was  the  immediate  cause  of  the  paralrc 
from  which  the  defendant  suffered  and  from  which  he  is  now  suffering  and  probab 
will  suffer  to  the  end.  That  he  is  almost  completely  helpless  and  has  been  all  the 
years  is  not  doubted.  The  trial  court,  in  the  opinion  delivered  by  it,  only  wenti 
far  as  to  say  that  on  the  whole  that  it  was  satisfied  that  the  Government  had  a  pr 
ponderance  of  evidence  that  the  pension  was  obtained  fraudulently  and  the  mon< 
paid  on  it  should  be  recovered  back.  This  mere  preponderance,  as  we  have  see 
is  not  sufficient  in  such  a  case.  The  decree  of  the  Government  must,  therefor 
be  reversed  and  the  case  remanded  to  the  circuit  court  with  directions  to  diumi 
the  bill. 

Furthermore,  if  the  Supreme  Court  had  decided  that  the  evident 
in  the  case  established  the  service  origin  of  the  said  paralysis,  it  woul 
have  been  incumbent  upon  the  Bureau  to  have  restored  the  soldier 
name  to  the  pension  rolls,  under  the  general  law,  for  such  cause  < 
disability,  but  no  such  action  was  ever  taken,  and  the  aforesaid  actio 
of  dropping  the  pensioner's  name  from  the  rolls  has  never  been  ove 
ruled,  so  that,  as  the  case  now  stands,  there  is  no  legal  approval  f< 
right  hemiplegia  as  of  service  origin.  Had  the  soldier's  name  be< 
restored  to  the  rolls  under  the  general  law  for  said  cause  of  disabilit 
it  would,  however,  have  been  of  benefit  only  to  the  pensioner  himsel 
and  would  serve  no  good  purpose  in  the  widow's  claim,  for,  as  ato 
shown,  no  connection  whatever  between  the  said  paralysis  of  rig 
side  and  the  uramic  poisoning  which  caused  the  soldier's  death  cou 
possibljr  have  taken  place  in  the  manner  alleged. 

The  questions  raised  in  this  case  by  the  attorney  for  the  appella 
have  been  thus  discussed  at  some  length  in  order  that  it  might  1 
made  apparent  to  all  concerned*  that  the  contentions  set  up  weren 
well  founded  in  fact  and  that  no  injustice  was  done  in  the  premises. 

For  the  reasons  herein  stated  former  departmental  decision  in  tl 
case  is  hereby  adhered  to,  and  the  motion  for  the  reconsideration  ai 
reversal  of  the  same  is  overruled. 
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PATHOLOGICAL  SEQUENCE— CAUSE  OF  DISABILITY. 

George  W.  Mowery. 

The  certificate  of  medical  examination  shows  the  condition  of  appellant's  eyes,  on 
account  of  which  he  claims  a  pension,  is  dne  to  congenital  refractive  errors  and 
not  to  his  military  service,  and  that  the  rejection  of  his  claim  under  the  general 
law  was  therefore  correct. 

Action  affirmed. 

Assistant  Secretary  F.  L.  Campbell  to  tha  Commissioner  of  Pensions, 

April  IS,  1901. 

This  appellant,  George  W.  Mowery,  late  private  of  Ninth  Battery 
Wisconsin  Volunteer  Light  Artillery,  was  pensioned  under  the  act  of 
June  27,  1890,  at  $6  per  month  for  disease  of  eyes,  neuralgia  of  head, 
and  pharyngitis.  His  name  was  dropped  from  the  rolls  by  the  action 
of  the  board  of  revision,  after  due  notice,  on  April  15,  1895,  on  the 
ground  that  he  was  not  ratably  disabled  for  earning  a  support  by 
manual  labor  under  said  act. 

In  October,  1897,  he  filed  a  claim  under  the  general  law,  and 
alleged  that  he  was  disabled  by  disease  of  eyes,  which  he  had  con- 
tracted during  his  military  service.  This  claim  was  rejected  on 
August  21,  1899,  on  the  ground  that  there  was  no  ratable  disability 
from  disease  of  eyes  after  excluding  refractive  errors  not  due  to  the 
service. 

The  appellant,  by  his  attorney,  filed  an  appeal  from  this  action  on 
December  11,  1899,  and  alleged  that  it  was  erroneous,  because  he  is 
disabled  from  any  kind  of  labor  which  requires  close  application  of 
sight. 

The  appellant  was  examined  by  a  specialist  of  the  Bureau  on  April 
16,  1898,  whom  he  told  that  he  was  a  printer  by  trade,  and  was  able 
to  perform  but  little  work  because  of  his  impaired  vision. 

The  surgeon  found  on  examination  that  there  was  congenital  hyper- 
metropia,  astigmatism  of  the  right  e}7e,  with  fifteen-seventieths  vision 
uncorrected,  but  when  corrected  by  the  proper  glass  the  vision  was 
fifteen-twentieths;  that  in  the  left  eye  there  was  congenital  hyper- 
metropia  with  fifteen-seventieths  vision  uncorrected,  but  when  cor- 
rected by  the  use  of  a  +  2.25  diopter  spherical  lens  the  vision  was 
fifteen-twentieths,  which  shows  that  after  correction  of  the  congenital 
refractive  errors  the  vision  in  each  eye  was  practically  normal.  There 
was  no  disease  of  the  internal  structures  of  the  eyes,  but  the  con- 
junctivae were  reddened  and  slightly  inflamed  and  tender  from  eye- 
strain, because  of  the  attempt  to  use  his  eyes  without  having  the 
errors  of  refraction  corrected  by  the  aid  of  the  proper  glasses. 

Hypermetropia  is  due,  in  the  majority  of  cases,  to  antero-posterior 
shortening  of  the  eyeball;  it  may  be  caused  also  by  fot\feTv\\^o\  >J&fc. 
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curvature  of  the  cornea  or  of  the  crystaline  lens.  These  causes  are 
congenital,  and  the  errors  of  refraction  due  to  them  may  not  cause 
much  annoyance  early  in  life,  when  the  powers  of  accommodation  are 
greater  than  they  are  in  later  years;  so  that  they  may  not  cause  much 
inconvenience  until  that  period  of  life  is  reached  when  from  senile 
changes  in  the  eyes  the  hypermetropia  is  greatly  increased  and  the 
power  of  accommodation  is  lost. 

Astigmatism  is  due  to  inequality  of  curvature  of  the  cornea  or  crys- 
taline lens,  usually  of  the  former,  so  that  the  rays  of  light  proceeding 
from  a  single  point  do  not,  after  refraction,  tend  to  meet  at  a  single 
point  on  the  retina,  so  that,  as  a  result,  the  images  thrown  thereon  are 
blurred  and  indistinct,  and  also  arises  from  congenital  causes.  In  this 
case  the  appellant  did  not  allege  impaired  vision  as  due  to  the  service 
until  1897,  when  he  was  55  years  of  age  and  was  feeling  the  effects  of 
age,  in  increasing  his  hypermetropia  and  in  diminishing  or  destroying 
his  power  of  accommodation,  and  the  effect  of  trying  to  use  his  eyes 
in  his  occupation  as  a  compositor  and  copyholder  in  a  printing  office, 
under  these  circumstances,  has  caused  eye  strain,  as  shown  by  the 
injection  of  the  conjunctivae  and  the  general  sensitiveness  of  the  eyes 
when  he  attempts  to  use  them  without  the  aid  of  the  proper  lenses. 

After  careful  consideration  of  the  facts  in  the  case  it  is  believed  that 
the  action  rejecting  appellant's  claim  for  pension  under  the  general 
law,  for  the  reasons  stated,  was  correct  and  it  is  accordingly  affirmed. 


REIMBURSEMENT—  FKAUD  AND  MISTAKE— EVIDENCE. 

Joseph  B.  Wilson. 

While  it  is  evident  that  the  allowance  which  it  is  proposed  to  recover  was  due  to  a 
clerical  error,  yet  as,  from  an  examination  of  the  evidence,  it  is  doubtful  whether 
the  pensioner  was  not  justly  entitled  to  what  he  received,  it  is  held  that  recovery 
by  withholding  current  pension  should  not  be  enforced. 

Assistant  Secretary  F.  L.  Campbell  to  th<i  Commimionerr  of  Pernio 

April  13,  1901. 

This  is  an  appeal  from  the  action  of  the  Pension  Bureau  in  with- 
holding current  pension  for  the  purpose  of  reimbursing  the  Govern- 
ment for  an  overpayment  alleged  to  have  been  due  to  clerical  error. 
The  facts  are  as  follows: 

The  appellant,  Joseph  B.  Wilson,  enlisted  as  a  private  in  Company 
G,  Seventh  Iowa  Infantry,  on  July  24,  1861,  and  was  discharged  on 
March  17,  1862.  He  again  enlisted  as  a  private  in  Company  B, 
Twenty-eighth  Iowa  Infantry,  on  July  24,  1862;  was  mustered  in  as 
second  lieutenant  of  said  company  to  date  October  10,  1862,  and  as 
captain  to  date  September  1,  1863,  and  was  finally  mustered  out  with 
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the  company  on  Jul}7  31,  1865.  He  filed  his  original  application  for 
pension  on  April  19,  1879,  basing  the  same  on  "injury  of  the  right 
wrist,  right  shoulder,  and  side,"  alleged  to  have  been  caused  by  being 
thrown  from  his  horse  while  on  detailed  duty  in  charge  of  the  brigade 
unbulance  corps,  near  Helena,  Ark.,  on  or  about  February  10,  1863. 
In  December,  1884,  he  was  granted  a  pension  of  $7.50  per  month 
one-half  the  "total"  pension  of  a  second  lieutenant),  commencing 
Tom  August  1,  1865,  on  account  of  injury  of  the  right  wrist,  the 
Jaira  on  account  of  injury  of  the  shoulder  having  been  waived  for  the 
ime  being,  and  that  on  account  of  injury  of  the  side  having  been 
abandoned.  The  pension  for  injury  of  wrist  was  subsequently 
ncreased  to  $11.25  (three-fourths  of  " total"),  from  March  11,  1885. 
n  April,  1892,  he  was  adjudged  to  be  entitled  to  additional  pension 
>n  account  of  injury  of  the  right  shoulder,  and  a  certificate  was 
ssued  including  that  disability  and  allowing  him  $11.50  per  month 
in  lieu  of  $7.50),  from  August  1,  1865,  to  March  11,  1885,  and  $15 
in  lieu  of  $11.25)  thereafter.  These  rates  were  allowed  upon  the 
understanding  that  the  disability  of  the  right  shoulder  was  incurred 
rtrile  he  was  a  second  lieutenant.  He  was  subsequently  informed 
hat  said  action  was  erroneous,  the  fact  being  that  at  the  time  the 
njury  of  the  shoulder  was  incurred  he  was  a  private,  and  that  his  pen- 
ion  would,  accordingly,  be  reduced,  and  he  would  -be  required  to 
efund  the  amount  of  the  overpayment.  In  the  meantime  he  had  filed 
claim  for  additional  pension  on  account  of  deafness.  This  claim  was 
Howed  in  July,  1900,  and  on  July  27,  1900,  a  certificate  was  issued 
granting  him,  in  lieu  of  former  pension,  the  following  rates:  $2  per 
aonth  from  March  18,  1862;  $9.50  per  month  from  August  1,1865; 
18.25  per  month  from  March  11, 1885;  $19.25  per  month  from  April 
,  1899;  and  providing  that  from  this  allowance  there  should  be  recov- 
red,  on  account  of  erroneous  overpayment,  $2  per  month  from 
wgust  1,  1865,  to  March  11,  1885,  and  $1.75  per  month  from  March 
1, 1885,  to  March  31,  1899.  It  appears  that  the  repayment  of  these 
mounts  will  absorb  the  entire  pension  until  October  4,  1903.  From 
iat  action  the  pensioner  appeals,  contending  that  the  case  is  not  one 
)  which  recovery  is  warranted  by  the  law  and  the  rulings  of  the 
apartment. 

The  law  and  the  practice  as  to  reimbursement  in  cases  of  overpay- 
ment or  erroneous  payment  of  pension  was  very  carefully  and  exhaust- 
-ely  reviewed  by  Assistant  Attorney -General  Shields  in  December, 
893,  and  his  opinion,  which  will  be  found  in  the  appendix  to  volume 
of  the  Decisions  of  the  Department  of  the  Interior  in  Appealed  Pen- 
[on  Claims,  has  been  accepted  by  the  Department  as  a  guide  in  all 
^es  in  which  the  question  as  to  the  right  to  reimbursement  arises, 
►riefly  stated,  the  conclusions  of  the  Assistant  Attorney- General  were 
tat  where  there  has  been  fraud  on  the  part  oi  a  pewsvow^  ox  ^fassra 
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there  has  been  a  mistake  of  fact  in  the  adjudication  of  a  pension 
claim,  which  results  in  the  overpayment  of  money  as  pension,  in  such 
case  the  Government  may  reimburse  itself  by  withholding  the  accru- 
ing pension  until  the  amount  overpaid  is  made  good;  but  that  where 
money  has  been  paid  out  on  an  erroneous  judgment  in  the  application 
of  the  law,  the  facts  all  being  present,  there  can  be  no  recovery. 

It  is  not  asserted  that  there  has  been  any  fraud  on  the  part  of  the 
pensioner  in  this  case.  He  alleged  in  his  original  application  and  has 
ever  since  maintained  that  bis  right  shoulder  was  injured  at  the  same 
time  he  incurred  the  injury  of  his  right  wrist,  in  February,  1863,  and 
that  the  injury  then  received  was  the  cause  of  all  disability  of  the 
shoulder  now  existing.  He  admits  that  the  same  shoulder  was  dis- 
located while  he  was  serving  as  a  private  in  Company  G,  Seventh 
Iowa  Infantry,  in  December,  1861,  but  gays  he  fully  recovered  from 
that  injury  in  about  two  weeks,  and  was  sound  in  all  respects  when  he 
reenlisted  in  July,  1862.  Whatever  the  truth  may  be  as  to  that,  the 
Bureau  had  all  the  facts  relative  to  the  original  injury  before  it  when 
it  adjudicated  the  claim  that  it  now  has,  and  therefore  can  not  say  that 
the  allowance  was  due  to  misrepresentation  or  concealment,  of  any 
material  fact  on  the  part  of  the  claimant. 

Was  the  erroneous  payment  due  to  "  a  mistake  of  fact  ? " 
The  reviewer  who  approved  the  claim  based  on  injury  of  the  right 
shoulder  made  his  approval  in  the  following  language: 

Approved  for  injury  of  right  shoulder  (new  dis.)  commencing  August  1,  1865; 
incurred  while  a  pvt. 

This  approval  was  concurred  in  by  the  re-reviewer.  These  two 
officers  were  charged  with  the  duty  of  passing  upon  all  legal  questions 
involved  in  the  adjudication  of  the  claim,  and  their  decision  as  to  the 
pensionable  rank  of  the  claimant  was  binding  upon  the  medical  officers 
whose  duty  was  to  make  the  rating,  and  upon  the  officials  technically 
known  as  "raters,"  whose  duty  it  was  to  translate  such  rating  into  its 
equivalent  in  dollars  and  cents. 

The  action  of  the  medical  officers  was  noted  on  the  "  brief"  in  the 
following  terms:  "Injury  of  right  shoulder,  four-eighteenths  (one- 
fourth).     Combined  rate  not  to  exceed  total  of  rank." 

The  use  of  the  fraction  one-fourth  indicates  that  the  medical 
reviewer  supposed  the  claimant  was  to  be  rated  as  a  second  lieutenant 
and  that  his  intention  was  to  allow  him  one-fourth  (approximately)  oi 
the  "total"  pension  provided  by  law  for  an  officer  of  that  rank. 
Either  he  overlooked  the  statement  of  the  legal  reviewer  that  the  dis- 
ability was  u incurred  while  a  private"  or  he  mistook  the  abbreviation 
"pvt."  for  "Lt."  The  error  was  carried  forward  by  the  "rater" in 
filling  in  the  amount  of  pension  to  be  paid. 
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view  of  the  foregoing  facts  there  can  be  no  doubt  that  the  allow- 
of  $4  per  month,  for  injury  of  the  right  shoulder,  from  August 
35,  to  March  11,  1885,  and  $3.75  per  month  thereafter,  was  due 
clerical  error. 

far  an  that  goes,  there  there  can  be  no  question  as  to  the  propriety 
p  action  appealed  from,  and  if  it  were  admitted  by  the  appellant 
lis  disability  was,  as  a  matter  of  fact,  incurred  while  he  was  a 
,te,  the  Department  would  have  nothing  further  to  do  except  to 
i  said  action.  He  does  not  admit  that,  however.  On  the  con- 
,  he  has  repeatedly  asserted  that  he  made  a  complete  recovery  from 
ljury  incurred  as  a  private  and  that  his  present  disability  is  due 
subsequent  injury  of  the  same  shoulder  incurred  while  a  second 
*  riant. 

aile  he  does  not  specifically  make  that  assertion  in  his  appeal,  it  is 
ed  proper  to  examine  the  evidence  relating  to  the  origin  of  the 
ility;  for  even  admitting  that  the  allowance  which  it  is  proposed 
sover  was  directly  due  to  a  clerical  error,  or  "  mistake  of  fact," 
if  it  was  not  also  clearly  contrary  to  and  inconsistent  with  the 
nee,  there  would  not,  in  the  opinion  of  the  Department,  be  a 
;r  case  for  the  recovery  of  such  allowance  by  the  withholding  of 
nt  pension.  In  other  words,  in  order  to  justify  recovery  (in  the 
ce  of  fraud)  it  should  appear  that  the  pensioner  not  only  secured 
on  bv  reason  of  a  clerical  error,  but  that  he  was  manifestlv  not 
ed  to  such  pension  under  the  law  and  the  evidence. 
e  appellant  admits  that  his  right  shoulder  was  dislocated  by  a  fall 
ceinber,  1861,  but  declares  that  he  was  off  duty  by  reason  of  that 
yT  only  two  weeks;  that  he  made  a  complete  recovery,  and  that 
was  nothing  the  matter  with  the  shoulder  when  he  reenlisted  a 
months  later.  These  statements  are  not  fully  borne  out  by  the 
ds  of  the  War  Department,  which  show  that  the  disability  from 
njury  was  so  severe  and  prolonged  as  to  occasion  his  discharge 
service  nearly  three  months  after*  its  incurrence,  his  "Final 
nent,"  furnished  by  the  Second  Auditor  of  the  Treasury  Depart- 
,  also  showing  that  he  was — 

*  discharged  by  reason  of  luxation  of  the  shoulder  joint,  caused  by  an 
received  at  Benton  Barracks  in  the  month  of  December,  1861;  on  account  of 
ne  is  unfit  for  duty  and  has  been  since  said  time. 

ire  is  no  record  of  the  injuries  alleged  to  have  been  received  in 
mry,  1863,  and  there  was  no  eyewitness  of  the  accident  which  is 
o  have  caused  them. 

,  W.  H.  Vest,  the  regimental  surgeon,  in  an  affidavit  filed  April 
*88,  testifies  to  dressing  the  appellant's  injuries  at  the  regimental 
tal  soon  after  their  incurrence,  and  says  the  right  humerus  and 
wrist  were  dislocated — the  head  of  the  humerus  was  thrown  down 
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into  the  axilla,  and  the  scapula,  affiant  thought,  was  thrown  a  little 
forward. 

Dr.  David  Stewart,  the  assistant  surgeon,  testified,  in  an  affidavit 
filed  August  8, 1884,  that  he  remembered  dressing  the  appellant's  arm 
the  second  time  it  was  dressed,  and  that  he  then  told  him  he  was  going 
to  have  "a  bad  arm  or  wrist."  In  an  affidavit  filed  March  31, 1887, 
he  says: 

I  remember  of  dressing  his  wrist,  as  it  was  very  badly  swollen  and  painful  to  him. 
I  also  remember  that  he  said  he  was  badly  injured  in  the  shoulder,  but  I  am  not 
able  at  this  late  date  to  say  that  I  examined  it. 

Samuel  J.  Ketcham,  then  sergeant  of  the  appellant's  company  and 
subsequently  its  second  lieutenant,  testifies  that  he  (appellant)  received 
"a  very  severe  injury  of  the  right  wrist  joint"  at  the  time  and  place 
alleged,  but  makes  no  mention  of  any  injury  of  the  shoulder. 

James  Coats,  a  member  of  the  company,  says  the  appellant  received 
a  severe  injury  of  the  right  shoulder  and  wrist  and  was  compelled  to 
carry  the  injured  arm  in  a  sling  for  several  weeks,  but  does  not  give 
any  further  particulars. 

H.  R.  Crenshaw  has  testified  that  the  wrist  and  shoulder  were  both 
injured,  but  in  reply  to  a  letter  in  August,  1884,  he  wrote:  "I  wit- 
nessed the  surgeon  dress  the  injury.  I  noticed  that  the  injury  was 
located  in  right  wrist,"  making  no  mention  of  any  injury  of  the  shoul- 
der. In  his  deposition  before  a  special  examiner  in  March,  1900,  he 
testifies  to  the  wrist  injury,  and  says:  "I  think  it  hurt  his  shoulder 
also." 

E.  G.  Marcellus  and  F.  M.  Fields,  who  appear  to  have  been  the  first 
persons  to  reach  the  appellant  after  he  was  thrown  from  his  horse,  and 
who  helped  him  to  camp  and  saw  the  surgeon  dress  his  arm  and  place 
it  in  a  sling,  testified  in  their  original  affidavit  (filed  in  August,  1884) 
only  to  an  injury  of  the  wrist;  and  in  replying  to  letters  asking  them 
to  give  all  the  particulars,  including  the  nature  and  location  of  the 
injury,  they  still  failed  to  say  anything  about  the  shoulder.  In  1887, 
however,  Fields  signed  an  affidavit  stating  that  there  was  a  severe 
injury  of  the  right  shoulder,  and  making  no  mention  of  any  wrist 
injury. 

N.  C.  Martin  (affidavit  filed  in  April,  1888)  testifies  to  injury  of  the 
right  shoulder  and  wrist,  but  gives  no  details. 

J.  H.  Mitchell  testifies  before  a  special  examiner  in  March,  1900, 
that  the  appellant  was  thrown  from  his  horse  at  Helena,  Ark.,  and 
injured  in  one  wrist. 

(It  should  be  said  that  the  special  examination  was  made  with  refer- 
ence to  deafness  and  an  alleged  gunshot  wound  of  the  left  foot,  and 
such  testimony  as  was  given  in  regard  to  other  disabilities  was  merely 
incidental.) 
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A  pension  surgeon  who  examined  the  appellant  on  January  16, 1884, 
reported: 

Injury  to  right  shoulder  is  claimed  to  have  occurred  February  4, 
1863,  at  Helena,  Ark.  Present  physical  signs  are  an  apparent  thick- 
ening of  the  articular  cartilage  of  right  acromioclavicular  articulation 
and  a  depression  of  right  shoulder  one-fourth  inch,  which  denotes  at 
least  partial  dislocation  of  said  articulation  at  time  of  original  injury, 
and  does  not  now  impair  the  usefulness  of  said  shoulder  for  ordinary 
uses  sufficient  for  rating. 

A  board  of  three  surgeons  on  March  11, 1885,  reported:  u  Shoulder 
joint  shows  no  present  physical  signs  of  injury." 

Two  surgeons  who  made  an  examination  on  April  21, 1886,  certified 
that  the  head  of  the  right  scapula  was  displaced  downward  and  for- 
ward— "tilted  forward" — one-half  inch  and  the  inferior  angle  elevated 
to  the  same  extent;  also,  that  there  were  inflammatory  deposits  in  the 
acromio-clavicular  articulation.  This  is  in  substantial  accord  with  the 
reports  of  later  examinations. 

The  record  of  the  first  injur}7  shows  dislocation  and  nothing  more. 
We  must  believe  that  he  had  not  fully  recovered  the  use  of  the  arm 
when  he  was  discharged  in  March,  1862,  and  that  the  surgeon  who 
recommended  his  discharge  did  not  think  recovery  at  an  early  date 
probable.  On  the  other  hand,  it  must  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  he  was  sound  when  he  reenlisted  in  July, 
1862.  He  reenlisted  as  a  private,  and  there  is  nothing  in  the  evidence 
to  indicate  that  he  was  in  any  way  disabled  for  the  performance  of 
duty  as  such,  which  would,  of  course,  require  more  or  less  use  every 
day  of  his  right  arm  and  shoulder.  The  evidence  all  goes  to  show 
that  he  was  apparently  free  from  disability  of  either  arm  from  the 
date  of  reenlistment  up  to  the  time  he  was  thrown  from  his  horse  in 
February,  1863.  The  injury  (dislocation)  received  in  the  first  service 
was  not  of  a  character  that  would  necessarily  entail  permanent  dis- 
ability; on  the  contrary,  the  chances  would  be  in  favor  of  complete 
recovery. 

The  nature  of  the  injury  to  the  right  shoulder  sustained  in  the 
second  service  is  not  satisfactorily  shown.  In  fact,  with  the  exception 
of  Dr.  Vest,  the  regimental  surgeon,  the  witnesses  do  not  seem  to 
We  any  very  clear  or  positive  recollection  that  the  shoulder  was 
injured.  The  wrist  hurt  was  evidently  the  more  severe.  Dr.  Vest 
says  there  was  a  dislocation  of  the  humerus. 

While  the  evidence  is  not  all  that  could  be  desired  it  appears  to  sus- 
tain the  allegation  that  there  was  an  injury  of  the  right  shoulder  in 
February,  1863.  It  is,  of  course,  impossible  to  determine,  at  this 
date,  whether  the  slight  disability  shown  by  the  medical  examinations 
ls  a  result  of  the  first  injury  or  of  the  second.     In  view,  however,  of 
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the  facts  tending  to  .show  a  complete  recovery  from  the  first  injury  it 
would  seem  not  unreasonable  to  hold  that  it  is  due  to  the  second  injury. 
At  any  rate  it  may  be  fairly  claimed  that  it  is  doubtful  whether  it  is 
due  to  the  injury  in  1862  or  to  the  one  in  1863.  It  has  been  held  by 
the  Department  that  "  where  a  disability  which  originated  prior  to 
enlistment  but  was  apparently  cured  prior  to  and  at  the  date  of  enlist- 
ment is  revived  and  aggravated  as  the  immediate  result  of  an  accident 
or  of  an  incident  in  the  line  of  duty,  the  injurious  consequences  of 
such  aggravation  may  be  pensionable  under  a  liberal  construction  of 
the  law."  (James  Shaffer,  5  P.  D.,  6.  See  also  Joseph  M.  Potter,  3 
P.  D.,  82;  Rudolph  M.  Montgomery,  ib.,41;  Daniel  Daily,  4  P.  D., 
337,  and  Stephen  Horton,  7  P.  D.,  369.) 

In  view  of  the  strictness  with  which  the  law  hedges  about  and  pro- 
tects pension  once  allowed  and  paid,  or  accrued  (not  even  permitting 
it  to  be  withheld  to  make  good  a  defalcation  on  the  part  of  the  pen^ 
sioner  against  the  Government),  and  the  undoubted  hardship  which 
would  often  result  from  the  entire  stoppage  of  pension  for  a  consid- 
erable time,  whereby  the  intent  of  the  law,  which  is  to  provide  a 
present  means  of  support,  would  be  defeated,  it  is  believed  that  reim- 
bursement by  this  means  should  not  be  enforced  in  a  case  of  overpay- 
ment resulting  from  a  clerical  error  unless  it  shall  clearly  appear,  in 
the  light  of  all  the  facts,  that  the  pensioner  had  no  right  or  title  what- 
ever to  the  amount  paid  him  in  consequence  of  such  error. 

Being,  for  reasons  heretofore  stated,  unable  to  find  from  the  evi- 
dence in  this  case  that  the  pensioner  was  certainly  not  entitled  to  be 
pensioned  for  the  injury  of  the  right  shoulder  as  a  second  lieutenant 
the  Department  is  constrained  to  hold  that  the  order  to  withhold  pay- 
ment of  pension  until  a  sum  equal  to  the  difference  between  the 
amount  paid  on  account  of  said  injury  and  the  amount  to  which  he 
would  have  been  entitled  as  a  private  should  have  accrued  was  not 
warranted,  and  the  action  is  accord inglj7  reversed. 

It  is  not  intended  by  this  decision  to  hold  that  it  was  not  proper  for 
your  Bureau  to  reduce  the  rate  on  account  of  injury  of  the  shoulder 
from  and  after  the  discovery  of  the  clerical  error,  nor  is  it  intended 
to  hold  that  the  evidence  shows  the  disability  of  the  shoulder  was 
actualty  incurred  while  the  appellant  held  the  rank  of  second  lieuten- 
ant. The  holding  goes  to  this  extent  onljr,  that,  there  being  a  not 
unreasonable  doubt  as  to  whether  the  disability  was  not  incurred  at 
the  time  the  pensioner  alleges,  a  proper  case  for  reimbursement  by 
the  withholding  of  current  pension  is  not  presented. 
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DECLARATIONS AMENDMENTS-ALLEGATIONS. 

Feux  Myers. 

leclaration  in  which  the  formal  parts  indicate  a  claim  under  the  act  of  June  27, 
1890,  but  which  contains  allegations  of  a  service  not  in  the  war  of  the  rebellion 
and  of  disability  contracted  in  said  service  and  line  of  duty,  is  subject  to  amend- 
ment and  explanation  as  to  any  uncertainty  in  the  character  of  the  claim  or  the 
claimant's  intentions  relative  thereto. 

mutant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions, 

April  13,  1901. 

Felix  Myers,  late  of  Company  I,  Nineteenth  United  States  Infantry, 
*1  a  declaration  for  pension  August  22,  1890,  alleging  service  from 
nuary  24,  1867,  to  January  24,  1870,  and  that  he  contracted  typho- 
tlarial  fever  and  results  and  rheumatism  while  in  said  service, 
is  declaration  was  made  on  a  blank  form  prepared  for  a  claim  under 
iact  of  June  27, 1890,  as  to  the  formal  parts.  That  is,  it  was  headed 
th  the  statement,  "Declaration  for  invalid  pension,  act  of  June  27, 
IK),"  but  the  latter  words,  "act  of  June  27, 1890,"  have  been  erased 
th  a  blue  pencil.  The  body  of  the  paper  also  contains  such  state- 
•nts  as  these:  "Was  enrolled  *  *  *  in  the  service  of  the  United 
ites  in  the  war  of  the  rebellion,  and  served  at  least  ninety  days  and 
s  hmorably  discharged;"  "that  said  disabilities  are  not  due  to  his 
;ious  habits,  and  are  to  the  best  of  his  knowledge  and  belief  penna- 
nt;" "that  he  makes  this  declaration  for  the  purpose  of  being  placed 
the  pension  roll  of  the  United  States  under  the  provisions  of  the  f 
t  of  June  27,  1890."  These  formal  statements  were  printed  in  the 
ink  form,  whereas  the  matters  constituting  the  basis  of  title — service, 
ability,  etc. — were  written  in  the  spaces  left  for  that  purpose. 
This  declaration  was  jacketed  as  a  claim  under  the  general  law,  and 
is  treated  as  such  in  the  calls  for  evidence.  Testimony  showing 
igin  in  service  and  continuance  of  alleged  disabilities  was  tiled  from 
lie  to  time  and  the  case  was  pending  for  more  than  ten  years  as  a 
dm  for  pension  on  account  of  disability  contracted  in  line  of  duty, 
hen  it  came  to  be  finally  adjudicated,  however,  it  was  briefed  as  a 
lim  under  the  act  of  June  27,  1890,  and  rejected  on  the  ground  that 
timant's  service  was  not  rendered  during  the  war  of  the  rebellion — a 
et  which  was  apparent  in  the  first  instance,  and  before  any  evidence 
is  required  or  filed. 

This  action  implied,  of  course,  that  the  claim  was  not  one  under  the 
meral  law*  and  in  a  slip  attached  to  the  face  brief  it  is  declared  that 
id  declaration  would  not  be  accepted  as  such  a  claim.  It  is  pre- 
imed,  although  there  is  no  record  of  it,  that  claimant  and  his  attor- 
ns were  informed  of  this  conclusion  at  the  time  they  ^*etfc  yvoIV&rA^ 


316  DECISIONS   RELATING   TO   PENSIONS. 

February  8,  1901,  of  the  rejection  of  the  claim  under  the  act  of  June 
27,  1890,  and  an  appeal  has  been  entered  February  23,  1901,  contend- 
ing that  the  refusal  to  entertain  the  claim  as  under  the  general  law 
was  error.  It  is  pointed  out  in  this  appeal  that  the  character  of  the 
claim  was  apparent  from  the  erasure  of  the  words  "act  of  June 27, 
1890,"  on  the  margin,  and  from  the  allegations  as  to  service  and 
disability. 

There  is  force  in  these  contentions,  and  the  facts  mentioned,  with 
others  hereinbefore  noted,  were  at  least  sufficient  to  put  the  Bureau 
upon  notice  that  the  claim  was  probably  intended  to  be  one  for  pen- 
sion under  the  general  law;  and  since  the  paper  was  subject  to  amend- 
ment or  explanation  in  this  respect,  the  claimant  should  have  been 
afforded  the  opportunity  to  declare  the  intention  of  the  declaration 
before  the  adjudication.  There  is  no  set  and  inflexible  rule  in  refer- 
ence to  the  forms  of  declarations  or  what  they  shall  contain,  and. 
while  certain  blank  forms  have  been  prepared  for  the  purpose  of 
meeting  almost  all  classes  of  claims  and  to  insure  uniformity  in  the 
character  of  the  declarations,  there  is  no  good  reason  why  any  form 
may  not  be  used  provided  it  contains  all  averments  necessary  to  meet 
the  requirements  of  the  law. 

Certain  u  instructions "  relative  to  declarations  under  the  act  of 
June  27,  1890,  were  issued  July  28,  1897  (9  P.  D.,  93).  One  of  these 
is  as  follows: 

Should  the  paper  fail  to  show  upon  its  face,  with  certainty,  that  it  is  intended  aa  a 
claim  for  the  benefits  of  the  act  of  June  27,  1890,  the  claimant  may  make  it  certain    | 
by  means  of  a  supplemental  affidavit,  which  shall  be  read  in  connection  with  and  as 
a  part  of  the  original  application. 

The  converse  of  the  rule  would  make  a  paper  apparently  intended 
for  a  claim  under  the  general  law  subject  to  like  explanations.  Various 
decisions  have  indicated  how  far  declarations  may  be  amended,  either 
to  meet  the  requirements  of  the  law  or  to  explain  the  intent  of  the 
claimant.  One  of  the  latest  of  these  is  in  the  case  of  Alphonso  W.  Ellis 
(11  P.  D.,  93),  wherein  this  language  is  used: 

« 

The  declaration  in  a  pension  claim  bears  a  corresjKHiding  relation  to  its  case  as  does 
the  declaration  or  complaint  in  a  case  at  law.  Such  a  declaration  is  good  if  it  sub- 
stantially sets  forth  the  cause  of  action  in  such  terms  that  an  issue  can  be  joined,  and 
is  sufficiently  certain  if  it  can  be  marie  certain. 

The  declaration  in  the  within  ease  is  similar  to  one  in  a  case  at  law  in  which  a 
motion  would  lie  to  make  the  allegations  more  definite  and  certain.  It  is  not  one 
which  would  l>e  open  to  demurrer  or  which  would  be  stricken  out  for  want  of  exact- 
ness; neither  is  it  one  which  could  be  successfully  demurred  to  during  trial  because 
the  proof — such  as  has  been  referred  to  herein — did  not  correspond  to  the  allegations. 

The  true  mission  of  a  declaration,  whether  it  he  in  a  case  at  law  or  in  a  pension 
claim,  is  that  it  should  state  the  facts  which  are  the  basis  of  the  claim  in  such  lan- 
guage and  with  such  definiteness  and  clearness  that  the  party  against  whom  the  claim 
is  filed  be  apprised  of  the  demand  in  terms  which  may  not  be  mistaken,  misinter- 
preted, or  confused. 
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In  the  case  under  consideration  the  facts  before  mentioned,  that  the 
service  alleged  was  one  that  could  not  give  title  under  the  act  of  June 
27, 1890,  and  that  certain  disabilities  were  claimed  to  have  been  con- 
tracted in  service  and  line  of  duty,  bring  it  peculiarly  within  the  rules 
abov6  indicated,  and  entitle  the  claimant  to  file  any  amendment  neces- 
sary to  show  under  which  law  he  sought  pension  if  there  is  doubt  on 
the  subject.  For  this  reason  the  action  as  taken  was  erroneous  and  is 
reversed.  The  papers  are  herewith  returned  for  read  judication  of  the 
claim. 


RATK-PATHOLOGIC'AL.  SEQUENCE—  EXAM  I VING   SURGEONS'  RATINGS. 

Andrew  G.  Cunningham. 

The  appellant,  who  in  pensioned  at  the  rate  of  $12  per  month  for  rheumatism  and 
resulting  disease  of  heart,  filet!  a  claim  for  increase,  wherein  he  alleged  that 
varicose  veins  of  both  legs  had  resulted  from  disease  of  heart,  and  claimed 
that  inasmuch  as  the  board  of  surgeons  by  which  he  was  examined  pursuant  to 
raid  claim  had  rated  his  disabilities  at  third  grade  ($24  per  month),  he  was 
legally  entitled  to  such  rate  from  the  date  of  such  examination. 

fiirfd-  That  the  existing  rate  in  the  case  was  fully  commensurate  with  the  degree  of 
(lisability  found  at  said  examination  as  a  result  of  rheumatism  and  disease  of 
heart;  that  the  varicose  veins  of  both  legs  have  not  been  shown  to  be  a  sequence, 
either  from  a  pathologic  or  mechanical  standpoint,  of  disease  of  heart,  and  that 
no  authority  to  determine  wThat  rate  or  rates  of  pension  shall  or  shall  not  be 
allowed  in  any  claim,  or  class  of  claims,  for  pension  has  ever  been  conferred 
upon  examining  surgeons,  either  by  law,  rule,  or  regulation. 

Axsbdant  Secretary  F*  L.   Campbell  to  the  Commissioner  of  Pensions, 

April  1,1,  IDOL 

Andrew  G.  Cunningham,  late  private,  Company  B,  Forty-fifth  Iowa 
Infanty,  who  is  a  pensioner  under  the  general  law  on  account  of  rheu- 
matism  and  resulting  disease  of  heart,  filed  an  appeal  March  24, 1900, 
from  the  rejection  by  the  Bureau  on  May  2,  1896,  of  his  claim  for 
increase,  filed  October  19, 1895,  wherein  he  alleged  that  varicose  veins 
of  both  legs*  had  been  caused  by  weak  circulation,  due  to  the  condi- 
tion of  his  heart,  and  from  the  action  of  the  Bureau,  dated  January 
30, 1900,  in  his  claims  for  increase  and  rerating,  respectively,  filed 
July  27, 1897,  by  which  action  the  rate  in  the  case  was  increased  to  $12 
per  month  from  April  6,  1898,  the  date  of  the  medical  examination, 
held  pursuant  to  said  claim,  but  which  action  failed  to  take  cognizance 
of  the  claim  for  rerating  and  ignored  the  claimant's  allegations  in 
regard  to  varicose  veins. 

The  contentions  set  up  by  the  claimant  in  such  appeal  are  to  the  effect 
that  the  extent  of  his  disability,  in  so  far  as  the  performance  of  any 
special  character  of  manual  labor  is  concerned,  "reqjiiTVtig  ^xetlvowcil 


318  DECISIONS    RELATING    TO    PENSIONS. 

the  limbs  or  muscles  of  the  body,  he  is  almost  entirely  disabled;"  that 
the  "varicose  veins  cause  him  constant  pain,  and  so  benumb  and 
weaken  his  legs  as  to  retard  and  interfere  with  his  walking; "  that  his 
present  rate  of  pension  "is  entirely  inadequate  to  the  degree  of  his 
pensionable  disabilities;"  and  that  the  examining  surgeons  found  the 
varicose  veins  to  be  a  "result  of  valvular  disease  of  heart,"  and  so 
"  reported  "  their  findings. 

Relative  to  the  aforesaid  contentions,  the  Bureau  submitted  the  fol- 
lowing report,  dated  January  16,  1901: 

This  is  an  appeal  from  the  action  of  May  2,  1896,  denying  increase  and  refusing  to    ■ 
admit  varicose  veins  as  a  result  of  pensioned  causes,  and  from  that  of  January  30, 
1900,  allowing  increase  to  $12,  the  claimant  contending  that  "in  decision  on  claim 
for  increase,  the  disability  of  varicose  veins  [was]  ignored.' '     He  is  pensioned  under 
the  general  law  for  rheumatism  and  resulting  disease  of  heart. 

All  the  evidence  filed  in  this  case  before  and  since  these  actions  were  taken  has  been 
carefully  considered. 

The  rejection  of  increase  dated  May  2,  1896,  was  based  upon  the  certificate  of 
examination  dated  January  29,  1896.  The  board  stated  that  it  could  find  no  evidence 
of  rheumatism,  but  it  found  mitral  insufficiency  of  the  heart,  for  which  ten-eighteenths 
was  recommended.  This  was  a  fair  and  equitable  rate  for  tne  condition  shown.  The 
certificate  of  examination,  dated  April  6,  1898,  upon  which  increase  to  twelve-eight- 
eenths was  allowed,  showed  some  rheumatism,  and  a  well-defined  murmur  of  the 
heart,  with  dilatation  and  dyspnoea,  but  no  oedema  or  cyanosis.  Both  certificates 
showed  the  veins  of  each  leg  to  be  considerably  varicosed,  constituting  quite  a  degiw 
of  disability.  This  condition,  however,  can  not  from  a  medical  standpoint  be  accepted 
as  a  result  of  the  pensioned  causes,  there  being  no  pathological  connection  between 
the  same. 

In  addition  to  the  facts  set  out  in  the  foregoing  report,  it  is  deemed 
important  to  note  that  the  pensioner  seems  to  be  under  the  impression 
that  inasmuch  as  two  members  of  the  board  of  surgeons  by  which  be 
was  examined  January  29,  1896,  addressed  a  letter  on  June  2,  1897,  to 
the  Commissioner  of  Pensions,  in  which  it  was  stated  that  "  it  was  the 
intention  of  this  board  to  place  him  in  the  third  grade,  or  $24  per  month,'1 
that  such  rate  should,  consequently,  have  been  allowed  him.     In  this 
connection  it  seems  equally  important  to  note  the  fact  that  it  is  not  within 
the  purview  of  the  functions  conferred  by  law  upon  examining  sur- 
geons or  boards  of  examining  surgeons  to  determine  what  rates  should 
or  should  not  be  allowred  in  any  class  of  claims  for  pension,  the  recom- 
mendations of  such  surgeons  as  to  the  rates  which  they  may  deem 
proper  in  any  given  case  being  merely  advisory  in  character  and  in  no 
way  binding  upon  the  Commissioner  of  Pensions,  who  has  full  author- 
ity to  supervise  and  review  their  reports  and  recommendations  in  all 
cases,  and  whose  action  in  any  case  is  subject  to  revision  only  by  the 
Secretary  of  the  Interior. 

Since  filing  the  appeal  now  under  consideration  the  appellant  has 
also  filed  certain  medical  evidence  with  a  view  to  showing  that  he  is 
almost,  if  not  quite,  wholly  incapacitated  for  the  performance  of  all 
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"hard  manual  labor"  by  reason  of  rheumatism,  disease  of  heart,  and 
varicose  veins  of  both  legs.  Inasmuch,  however,  as  this  evidence 
relates  to  the  condition  of  the  appellant  in  1900,  some  two  years  sub- 
sequent to  the  date  on  which  he  was  last  examined  by  a  board  of  exam- 
ining surgeons  under  a  claim  for  increase,  the  mere  fact  that  such 
evidence  tends  to  show  the  existence  of  a  greater  degree  of  disability 
from  pensioned  causes  than  was  manifested  at  the  said  last  official 
medical  examination  made  of  the  pensioner  has  no  bearing  upon  the 
question  at  issue  in  the  pending  appeal.  If  the  degree  of  disability 
due  to  said  pensioned  causes  has  progressed  to  the  extent  alleged,  it 
would  seem  that  the  appellant's  interests  would  best  be  subserved  by 
the  filing  of  another  application  for  increase,  under  which  he  could 
again  be  medically  examined,  and  his  alleged  title  to  a  higher  rate  of 
pension  be  determined  in  the  light  of  the  findings  of  the  surgeons  at 
such  examination.  The  only  attempt  made  in  the  aforesaid  medical 
evidence  to  determine  the  origin  of  the  varicose  veins  is  the  statement 
of  one  of  the  affiants  that  they  were  "  due  to  impaired  circulation." 
And  the  appellant  is  in  error  in  his  contention  that  the  last  two  boards 
of  surgeons  by  which  he  was  examined  held  that  his  varicose  veins 
were  due  to  bis  disease  of  heart.  One  board  merely  stated  that  they 
were  "not  due  to  vicious  habits,"  and  the  other  was  equally  silent  as 
to  their  probable  source  of  origin. 

Any  theory  advanced,  however,  which  holds  that  varix  of  the  lower 
extremities  is  a  common  sequence  of  "  mitral  insufficiency,"  the  char- 
acter of  the  heart  lesion  shown  to  exist  in  this  case,  would,  in  the 
judgment  of  the  Department,  fail  of  demonstration,  as  such  results 
are  not  usually  observed  clinically  in  said  disease;  besides  which 
there  are  a  number  of  other  more  usual  and  probable  causes  of  varix 
than  any  form  of  heart  lesion  which  would  first  have  to  be  eliminated 
before  the  relation  of  cause  and  effect  between  the  two  conditions  could 
be  recognized  and  admitted. 

Therefore,  for  the  reasons  stated,  it  is  held  that  the  existing  rate  in 
the  case  was  fully  commensurate  with  the  degree  of  disability  found 
is  a  result  of  rheumatism  and  disease  of  heart  at  the  medical  exami- 
nation held  pursuant  to  the  pensioner's  claim  for  increase;  that  the 
rarix  of  his  lower  extremities  have  not  been  demonstrated,  either 
from  a  pathologic  or  mechanical  standpoint,  as  being  a  sequence  of 
;he  disease  of  heart  (mitral  incompetency)  for  which  he  is  pensioned; 
ind  that  no  authority  has  ever  been  conferred  upon  examining  sur- 
geons, either  by  law,  ruling,  or  regulation,  to  determine  what  rate  or 
ates  of  pension  shall  or  shall  not  be  allowed  in  any  claims,  or  class  of 
laims,  for  pension. 

The  actions  appealed  from  are  hereby  affirmed. 
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M  AKRI  AG  E— EVIDENCE— PRESUMPTIONS. 

Esther  A.  Palmer  (widow). 

The  claimant  having  proved  the  fact  of  her  marriage  to  the  soldier  according  to  the 
law  of  the  State  of  Illinois,  and  cohabitated  with  him  as  his  wife  from  the  mar- 
riage to  the  date  of  his  death,  sixteen  years  afterwards,  her  pensionable  status 
was  established.  A  mere  presumption  of  life  of  a  prior  husband  can  not  prevail 
against  the  presumption  of  the  innocence  of  parties  who  enter  the  marriage  rela- 
tion according  to  legal  forms. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Petition*, 

April  15,  1901. 

Esther  A.,  widow  of  Era  W.  Palmer,  late  private,  Company  G, 
Nineteenth  Wisconsin  Volunteer  Infantry,  filed  a  declaration  for  pen- 
sion under  the  general  law,  December  7,  1885,  alleging  that  the  sol- 
dier's death  from  lung  disease  was  due  to  his  military  service.  This 
claim  was  rejected  November  3,  1898,  after  special  examination,  on 
*  the  ground  that  the  claimant  is  not  the  lawful  widow  of  the  soldier. 
From  this  action  the  claimant,  by  her  attorneys,  appeals  to  the 
Department,  alleging  as  grounds  that  the  evidence  on  file  clearly 
shows  that  an  error  was  made  in  the  decision;  that  the  widow's  first 
husband  had  a  wife  living  when  he  married  her,  and  that  the  long 
unexplained  absence  of  the  first  husband  raises  the  presumption  of  his 
death. 

There  are  the  claims  of  three  children  also  involved,  but  as  a  deci- 
sion of  the  widow's  claim  will  also  dispose  of  them  they  will  not  be 
separately  considered. 

In  order  to  arrive  at  the  issue  involved  for  the  purposes  of  this 
opinion,  it  will  be  well  to  first  speak  of  the  undisputed  facts  as  dis- 
closed by  the  record. 

The  claimant  was  married  to  one  C.  J.  Williams  at  Adel,  Iowa, 
July  22,  1866.  Williams  lived  with  claimant  until  the  spring  of  1868, 
when  he  abandoned  her.  The  claimant  then  married  Era  W.  Palmer 
at  Rushville,  111.,  on  December  25.  1868,  and  lived  with  him  as  his 
wife  until  his  death  in  1884. 

It  will  be  noted  that  the  only  question  raised  by  this  appeal  is  that 
of  the  legality  of  the  second  marriage  of  the  widow,  or  in  other  words, 
her  marriage  to  the  scldier  from  whose  death  she  claims  title  to  pension. 

Under  the  provisions  of  the  act  of  August  7,  1882,  such  marriages 
as  are  involved  in  this  case  shall  be  proven  in  pension  cases  to  be  legal 
marriages  according  to  the  law  of  the  place  where  the  parties  resided 
at  the  time  of  the  marriage. 

The  case  of  Mary  B.  McCollum,  widow  (6  P.  D.,  93),  contains  a  full 
quotation  from  the  case  of  Cartwright  et  al  v.  McGown  (121  III.,  388) 
in  which  the  supreme  court  of  the  State  of  Illinois  discusses  the  sub- 
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ject  of  common-law  marriages  in  that  State  most  exhaustively.  There 
is  no  manner  of  doubt  but  that  a  common-law  marriage  is  recognized 
in  Illinois  and  that  the  courts  of  the  State  have  gone  very  far  to  legalize 
marriages  entered  into  in  good  faith,  no  matter  whether  the  provisions 
of  the  statute  on  the  subject  of  marriage  have  been  complied  with  or 
not.  Coal  Run  Coal  Company  v.  Jones  (127  111.,  379),  Johnson  v. 
Johnson  (114  111.,  611),  Schmisseur  v.  Beatrie  (147  111.,  210). 

In  the  Cartwright  case,  mentioned  above  (121  111.,  388),  the  supreme 
court  says: 

Where  both  parties  are  married  in  the  honest  belief,  founded  on  apparently  good 
reason,  that  they  are  capable  of  entering  into  the  marriage  contract,  when  in  fact 
one  of  them  is  not,  if  they  continue  to  cohabit  as  man  and  wife  after  the  removal  of 
the  impediment  to  their  lawful  union,  the  law  will  presume  a  common-law  marriage 
by  the  acts  of  the  parties  in  the  absence  of  any  evidence  to  prevent  such  presump- 
tion. In  such  a  case  there  are  many  strong  and  cogent  reasons  for  presuming  a  new 
marriage  after  the  removal  of  the  impediment  even  though  the  parties  may  not  have 
known  of  its  removal.  There  the  cohabitation,  in  ignorance  of  facts  rendering  it 
illegal,  is  not  to  be  regarded  as  meretricious  or  criminal  until  the  parties  have  knowl- 
edge of  the  facts.  Their  purj)ose  in  such  a  union  is  honorable  marriage,  which  the 
law  favors,  and  not  mere  illicit  intercourse. 

In  the  case  of  Schmisseur  v.  Beatrie  (147  111.,  210)  the  supreme  court 
lays  down  the  doctrine  in  this  class  of  cases  as  follows: 

1.  A  second  marriage  is  void  when  either  of  the  parties  to  it  has  a  husband  or  wife 
t>y  a  former  marriage  who  has  never  been  divorced  and  is  still  living. 

2.  Where  a  marriage  has  once  been  solemnized  according  to  the  forms  of  law  every 
presumption  will  be  indulged  in  favor  of  its  validity.  This  presumption  is  so  strong 
that  a  former  husband  or  wife  will  be  presumed  to  be  dead  after  an  absence  of  less 
than  seven  years.  The  ordinary  presumption  of  the  continuance  of  human  life  is 
made  to  give  way  to  the  presumption  in  favor  of  the  innocence  of  a  second  marriage. 

The  second  marriage  in  this  case  took  place,  probably,  within  eight 
months  after  the  first  husband  abandoned  the  claimant.  Certainly  this 
was  long  before  anjr  presumption  of  death  from  unexplained  absence 
could  arise  under  any  set  of  circumstances,  yet  there  is  another  ques- 
tion to  be  considered  just  here,  which  is  the  real  issue.  That  question 
is:  Did  the  claimant  marry  the  soldier  (or  her  second  husband)  in  good 
faith,  believing  she  had  a  right  to  marry  him,  or  in  the  language  of 
the  supreme  court  of  Illinois,  in  the  Cartwright  case  (ibid):  Did  she 
marry  him  in  the  honest  belief,  founded  on  apparently  good  reason, 
that  she  was  capable  of  entering  into  the  marriage  contract?  And, 
was  this  second  marriage  legal? 

This  is  a  matter  of  evidence.  The  claimant  upon  this  point  testifies 
before  the  special  examiner,  as  follows: 

At  the  time  I  married  the  soldier  I  thought  that  Williams  was  dead  or  else  I  would 
iiave  procured  a  divorce.  *  *  *  No,  sir;  I  never  procured  any  divorce,  for  I 
leard  he  was  dead  soon  after  he  left  me.  A  man  named  Kavanaugh,  who  was 
reighting  on  the  plains  (he  is  dead) ,  came  to  Adel,  Iowa.  He  told  me  that  Williams 
ras  murdered  at  Cheyenne  or  on  the  Cheyenne;  can't  say  which.    H*i kxvfev*  \V\\V\axwa> 
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at  Adel,  Iowa,  and  told  me  that  he  saw  his  body  and  knew  him,  or  else  it  was  some- 
one who  looked  terribly  like  him.  I  never  heard  anyone  else  say  Williams  wag 
dead.  I  understood  from  Kavanaugh  that  he  was  hung.  Don't  know  for  what  nor 
by  whom.  *  *  *  All  I  know  of  Williams'  being  previously  married  was  what  he 
told  Lewis  A.  Miller  and  Margaret  De Woody.  *  *  *  Williams  and  I  never  got 
along  agreeably.  He  was  indolent,  and  wanted  me  to  make  the  living  for  both,  and 
he  was  too  fond  of  other  women. 

Margaret  De  Woody,  a  sister  of  the  claimant,  testified  that  after 
Williams  left  her  sister  he  was  reported  dead.  At  the  time  of  the 
separation,  however,  the  two  sisters  were  living  several  hundred  miles 
apart. 

James  M.  Baxter  testifies  that  Williams  and  the  claimant  lived  on 
his  farm  and  worked  for  him,  the  exact  date  he  could  not  remember, 
but  he  remembered  that  Williams  called  on  him  one  morning  for  some 
money  and  did  not  return.  The  witness  says  he  received  a  letter  from 
Williams,  dated  Council  Bluffs,  Iowa,  in  which  he  said  he  was  on  his 
way  West  and  would  not  return,  and  that  was  the  last  he  ever  heard 
of  him.  In  a  few  days  he  gave  claimant  some  money  to  return  to  her 
folks.  *      ' 

Lewis  A.  Miller  testified  as  follows  regarding  Williams: 

My  sister  was  married  to  a  man  named  Williams  a  year  .or  two  after  the  wv. 
Soon  after  she  was  married  there  were  two  former  wives  of  Williams  hunting  for 
him,  and  he  ran  away.  I  heard  he  was  hung  hy  a  mob  near  Salt  Lake  City,  Utah, 
about  two  years  after  he  left  Esther. 

In  an  affidavit,  Mrs.  De  Woodv  states  that  Williams  married  her  sis- 
ter,  the  claimant,  under  an  assumed  name — his  real  name  was  "Don"- 
and  that  he  had  a  wife  living  at  the  time  of  his  marriage  to  claimant 
This  was  told  the  affiant  by  a  sister  of  Williams.  On  cross-examination 
this  witness  states  that  it  was  a  "rumor"  that  Williams  was  married 
prior  to  the  marriage  to  claimant. 

This  is  all  the  material  testimony  in  the  record  for  the  purposes  of 
this  inquiry.  It  is  apparent  that  there  is  no  approach  to  a  legal  estab- 
lishment of  a  prior  marriage  by  Williams,  or  that  he  had  an  undivorced 
wife  living  at  the  time  he  married  claimant. 

That  disposes  of  one  of  the  questions  presented  by  appellant,  which 
may  now  be  discarded  as  not  proven. 

There  remains  the  question  of  the  legality  of  the  marriage  of  the 
claimant  to  the  soldier  in  1868. 

There  is  no  doubt  but  that  the  marriage  of  the  claimant  and  soldier 
was  in  form  fully  in  conformity  with  the  statutory  requirements  of 
the  State  of  Illinois.  On  its  face  it  was  a  legal  and  valid  marriage; 
both  parties  were  of  sufficient  age  and  mental  capacity;  cohabitation 
and  a  continuous  living  together  as  husband  and  wife  for  a  period  of 
sixteen  years  followed. 

It  is  equally  true  that  the  prior  marriage  of  the  claimant  to  Williams 
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was  in  due  ami  legal  form  in  accordance  with  the  laws  of  the  State  of 
Iowa. 

In  the  ca»se  of  Johnson  v.  Johnson  (114  111.,  611),  the  supreme  court 
of  that  State  cites  the  case  of  Sensor  et  al.  v.  Bower  et  al.  (1  Penrose  & 
Watts,  Pa.,  450),  wherein  it  is  said: 

But  there  is  said  to  be  the  same  evidence  of  a  precedent  marriage  of  the  mother 
with  another  man,  who  was  alive  at  her  second  marriage,  and  hence  a  supposed 
dilemma;  but  the  proof  being  equal  the  presumption  is  in  favor  of  innocence.  And 
so  far  is  this  carried  in  the  case  of  conflicting  presumptions,  that  the  one  in  favor  of 
innocence  shall  prevail. 

I  apprehend  that  the  main  difficulty  in  reaching  a  proper  conclusion 
in  this  class  of  cases  has  arisen  from  confounding  presumptions  with 
proofs,  or,  in  other  words,  mingling  what  are  presumptio  juris  with 
conclusive  presumptions. 

In  the  Johnson  case  (Ibid.)  the  supreme  court  of  Illinois  says: 

But  if  the  law  raises  the  presumption  that  the  former  husband  was  alive  at  the 
date  of  the  last  marriage,  from  the  fact  that  seven  years  had  not  then  elapsed  since 
the  last  knowledge  of  him,  it  also,  in  the  absence  of  proof  to  the  contrary,  presumes 
that  the  parties  in  contracting  such  marriage,  and  in  subsequently  cohabiting,  were 
innocent  of  immorality  or  crime,  and  that  there  was  no  legal  impediment  to  its  con- 
summation. When  a  marriage  is  shown  in  fact  the  law  raises  a  strong  presumption 
in  favor  of  its  legality,  and  the  burden  is  with  the  party  objecting  to  ite  validity  to 
prove  that  it  is  not  valid. 

It  seems  to  l>e  the  law  in  Illinois  that  "  in  absence  of  proof  to  the 
contrary,"  a  marriage  in  fact  will  be  presumed  to  be  legal. 

There  is  not  a  line  of  testimony  in  the  record  in  this  case  that  even 
tends  to  show  that  the  first  husband  was  alive  at  the  date  of  the  mar- 
riage to  the  soldier.  There  is  a  presumption  of  continuance  of  life, 
nothing  more.  There  is  evidence  tending  to  show  that  he  was  killed 
or  hung  shortly  after  he  left  the  claimant. 

In  the  case  of  the  Coal  Run  Coal  Company  v.  Jones  (127  111.,  379) 
the  Supreme  Court  says: 

The  second  marriage  being  shown  in  fact,  the  law  raises  a  strong  presumption  in 
favor  of  its  legality,  which  we  do  not  regard  as  overcome  by  mere  proof  of  a  prior 
marriage,  and  that  the  first  wife  had  not  obtained  a  divorce. 

In  paragraph  951,  in  the  first  volume  of  his  work  on  Marriage  and 
Divorce,  Mr.  Bishop  says: 

If,  while  this  presumption  of  the  continued  life  of  an  al>sent  party  to  a  marriage 
remains,  the  other  enters  into  a  second  marriage,  the  presumption  of  the  innocence 
of  such  marriage  operates  as  a  counter  presumption  of  death.  Should  it  be  urged 
that  in  natural  reason  the  marriage  does  not  render  the  death  more  probable,  the 
reply  is  that  actual  belief  and  presumption  are  not  necessarily  identical,  yet  truly  the 
marriage  is  an  added  ground  for  inferring  death.  For  right-minded  men  and  women, 
is  all  are  assumed  to  be,  will  not  knowingly  commit  polygamy. 
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And  in  paragraph  956  the  author  sums  up  in  this  forceful  language: 

Every  intendment  of  the  law  leans  to  matrimony.  When  a  marriage  has  been 
shown  in  evidence,  whether  regular  or  irregular,  and  whatever  the  form  of  proofs, 
the  law  raises  a  strong  presumption  of  its  legality — not  only  casting  the  burden  of 
proof  on  the  party  objecting,  but  requiring  him  throughout,  in  every  particular, 
to  make  plain  against  the  constant  pressure  of  this  presumption,  the  truth  of  law 
and  fact  that  it  is  illegal  and  void.  80  that  this  issue  can  not  be  tried  like  the  ordi- 
nary ones,  which  are  independent  of  this  special  presumption.  And  the  strength  of 
the  presumption  increases  with  the  lapse  of  time  through  which  the  parties  are 
cohabiting  as  man  and  wife.  It  being  for  the  highest  good  of  the  parties,  of  the 
children,  and  of  the  community  that  all  intercourse  between  the  sexes  in  form  matri- 
monial should  be  such  in  fact,  the  law,  when  administered  by  enlightened  judges, 
seizes  upon  all  probabilities,  and  presses  into  ite  service  all  things  else  which  can 
help  it,  in  each  particular  case,  to  sustain  the  marriage,  and  repel  the  conclusion  of 
unlawful  commerce. 

See,  also,  Jennette  Burton  (9  P.D.,31);  Louise  C.  Germain  (11  P.  P.,  66);  Minerva 
Brown  (No.  76  Current  Series);  Mary  Coburn  (11  P.  D.,  43). 

When  the  claimant  in  this  case  proved  as  a  fact  her  marriage  to  the 
soldier  in  accordance  with  the  laws  of  the  State  of  Illinois;  and  when 
this  marriage  was  followed  by  cohabitation  for  sixteen  years,  during 
which  period  she  bore  him  a  large  family  of  children,  her  pensionable 
status  was  established,  in  the  absence  of  proof  that  she  entered  into 
said  marriage  while  she  had  a  former  husband  living  and  undivorced. 
The  mere  presumption  of  life  is  not  sufficient  to  overcome  those  pre- 
sumptions which  surround  the  celebration  of  a  marriage,  and  this  by 
the  vastly  greater  weight  of  authority  in  this  country. 

What  is  then  to  be  said  of  the  other  view  of  this  case,  that  the  sol- 
dier and  claimant  lived  and  cohabited  together  for  a  period  of  sixteen 
years  after  the  marriage?  Each  year  of  such  life  strengthened  the 
presumption  that  arose  at  the  fact  of  marriage  until  what  may  have 
been  a  rebuttable  presumption  ripened  into  an  almost  conclusive  one. 
The  special  examination  began  in  1897,  thirty -one  years  after  Wil- 
liams' abandonment  of  the  claimant,  and  not  a  witnesss  was  heard  to 
say  that  he  had  ever  been  heard  from  since  the  day  of  his  disappear- 
ance in  the  year  1868. 

In  the  light  of  the  decisions  of  the  Illinois  courts,  and  the  broad 
doctrine  of  the  law  obtaining  everywhere  which  favors  lawful  mar- 
riage, and  sustains,  wherever  possible,  the  innocence  of  the  parties 
entering  that  sacred  relation,  it  clearly  appears  that  this  claimant  is 
the  widow  of  the  soldier. 

The  action  appealed  from  is  accordingly  reversed  and  the  papers  are 
herewith  returned  for  action  in  conformity  with  this  opinion. 
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PRACTICE- APPEAL,— FEE    AND    MERIT    CLAIM. 

James  Hughes  (father,  claimant). 
T.  W.  Tallmadge  (attorney). 

The  action  of  the  Bureau  in  a  claim  for  pension  upon  its  merits  can  not  be  reviewed 
upon  api>eal  from  action  of  the  Bureau  in  the  matter  of  fee. 

Amdant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions, 

April  19,  1901. 

T.  W.  Tallmadge,  of  Washington,  D.  C,  on  January  23,  1901, 
entered  an  appeal  from  the  action  of  the  Bureau,  in  the  matter  of  the 
fee  on  the  issue  of  July  9,  1900,  in  the  claim  for  pension  of  James 
Hughes,  as  dependent  father  of  Patrick  Hughes,  deceased,  who  served 
as  first-class  fireman  on  ship  Maine,  United  States  Navy. 

The  appellant,  in  behalf  of  the  claimant,  on  September  20,  1898, 
filed  a  declaration  for  a  dependent  parent's  pension,  "  under  the  pro- 
visions of  the  act  of  June  27,  1890."  He  filed,  August  31,  1899,  arti- 
cles of  agreement  stipulating  for  the  payment  of  a  fee  of  $25  and  the 
evidence  which  established  the  claim. 

On  July  9, 1900,  certificate  issued  to  allow  to  the  claimant,  as  depend- 
ent father  of  Patrick  Hughes,  deceased,  pension  under  the  provisions 
of  the  first  section  of  the  act  of  June  27,  1890.  On  said  issue  Mr. 
Tallmadge  was  certified  a  fee  of  $10.  Upon  appeal  he  contends  for 
the  payment  of  a  fee  of  $25  under  said  articles  of  agreement. 

Appellant  contends,  in  substance,  that  pension  should  have  been 
allowed  under  the  general  law.  He  cites  the  decision  of  this  Depart- 
ment in  the  case  of  Kathryne  A.  Ratcliffe  (11  P.  D.,  171),  in  support 
of  his  contention. 

In  the  case  of  Kathryne  A.  Ratcliffe,  supra,  the  Department  held 
that^- 

An  applicant  for  a  dependent  parent's  pension  may,  if  he  or  she  so  elects,  make  and 
prosecute  a  claim  under  the  provisions  of  section  4707,  Revised  Statutes,  without 
Regard  to  the  provisions  of  section  1,  of  the  act  of  June  27,  1890. 

Also  in  the  case  of  Kathrina  Blitch  (11  P.  D.,  247),  the  Department 
held,  in  substance,  that  it  would  be  error  where  a  dependent  parent's 
claim  is  filed  and  prosecuted  under  section  4707,  Revised  Statutes, 
Without  invoking  the  benefits  conferred  by  the  1st  section  of  the  act 
of  June  27,  1890,  "to  issue  certificate  as  under  section  4707,  Revised 
Statutes,  as  amended  by  section  1,  of  the  act  of  June  27,  1890." 

However,  the  question  presented  by  this  appeal  is  not  whether  pen- 
sion has  been  allowed  under  the  proper  law,  but  whether  the  correct 
fee  has  been  certified  to  the  attorney  for  his  services  \u  see\\x\Y\^  >J&& 
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pension  which  has  been  allowed.  This  question  is  in  no  way  affected 
by  the  fact  that  a  person  can  prosecute  a  claim  for  a  dependent  parent's 
pension  under  the  provisions  of  section  4707,  Revised  Statutes,  with- 
out regard  to  the  provisions  of  section  1,  of  the  act  of  June  27, 1890, 
as  is  held  in  the  case  of  Ratcliffe,  supra,  or  by  the  fact  that  it  would 
be  error  to  issue  certificate  under  the  provisions  of  the  act  of  June  27, 
1890,  when  the  claim  was  filed  ftnd  prosecuted  under  the  provisions  of 
section  4707,  Revised  Statutes,  as  is  held  in  the  case  of  Blatch,  supra. 

When  error  is  committed  in  the  adjudication  of  a  claim,  an  appeal 
will  lie  to  this  Department  for  the  correction  of  the  error.  However, 
the  action  of  the  Bureau  in  a  claim  upon  the  merits  thereof  can  not  be 
reviewed  upon  appeal  from  its  action  in  the  matter  of  fee.  For  the 
question  presented  on  the  appeal  is  as  to  the  matter  of  fee  and  nothing 
in  addition  can  be  decided.  The  question  as  to  what  fee  shall  be  paid 
is  determined  from  the  record.  The  record  shows  what  pension  has 
been  secured,  and  the  law  fixes  the  amount  of  fee  to  be  certified  to  an 
attorney  for  his  services  in  securing  the  particular  pension  allowed. 
It  is  plain,  therefore,  that  only  such  fee  can  be  certified  as  the  law  pro- 
vides for  the  pension  secured;  and,  as  before  said,  the  record  shows 
what  pension  has  been  allowed. 

The  appellant  complains  that  the  proper  fee  has  not  been  certified  to 
him;  for  the  purpose  of  supporting  his  contention  for  a  larger  fee  than 
has  been  certified  to  him,  he  declares  that  pension  should  have  been 
allowed  pursuant  to  some  law  other  than  that  under  which  the  claim 
was  approved.  But  he  has  taken  no  steps  looking  to  the  correction  of 
the  error  he  declares  has  been  committed;  he  permits  the  error  to 
remain  uncorrected  and  takes  steps  looking  to  the  payment  of  a  fee  for 
services  in  such  claim  as  he  believes  should  have  been  allowed  bv  the 
Bureau. 

The  rule  has  been,  and  in  conformity  therewith  this  Department  has 
invariably  held,  that  only  such  fee  shall  be  paid  as  the  law  directs  for 
such  pension  as  has  been  secured  by  an  attorney  for  a  claimant. 

In  this  case  pension  has  been  secured  by  the  appellant  under  the 
provisions  of  the  first  section  of  the  act  of  June  27,  1890.  One  of  the 
plain  mandates  contained  in  section  4  of  said  act  is  that  a  fee  in  excess 
of  $10  can  not  be  paid  for  prosecuting  a  claim  for  pension  under  the 
provisions  of  said  act;  therefore,  a  fee  in  excess  of  said  amount  can 
not  be  paid  for  such  services.  (See  case  of  Sarah  O.  Stock  well,  10  P.  D«« 
428.)  So  any  contention  as  to  the  legality  of  the  Bureau's  action  in  ft 
merit  claim  with  respect  to  the  pension  that  has  been  allowed  serves 
no  purpose  upon  appeal  from  the  action  of  the  Bureau,  In  the  matter 
of  fee  as  an  argument  to  show  that  the  proper  fee  has  not  been  certified. 

It  appears  that  the  proper  fee  has  been  certified  to  this  appellant  for 
securing  an  allowance  of  pension  under  the  act  of  June  27,  1890;  and 
accordingly,  said  action  is  affirmed. 
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SLOYALTY— SECTION  471*   REVISED  STATUTES— EVIDENCE— RECORD. 

James  H.  Rainky. 

e  record  of  the  War  Department  showing  that  claimant,  while  a  prisoner  of  war 
in  Anderson ville,  Ga.,  in  February,  1865,  was  "transferred  to  Colonel  O'Neil, 
rebel  recruiting  officer,"  in  the  absence  of  proof  showing  enlistment  in  the  rebel 
army  or  performance  of  service  therein,  does  not  establish  the  fact  that  he 
aided  or  abetted  the  late  rebellion  against  the  authority  of  the  United  States. 

mtunt  Secretary  F.  L.  Campbell  to  tlve  Comm-issitmer  of  Pensions, 

April  28,  1901. 

This  appellant,  James  H.  Rainey,  was  a  member,  from  August  20, 
52,  to  August  9,  1865,  of  Companies  E  and  C,  Seventh  Tennessee 
ralry,  and  in  September,  1891,  was  allowed  pension,  certificate  No. 
1705,  under  the  act  of  June  27,  1890,  but  in  March,  1895,  was 
>pped  from  the  rolls  on  the  ground  that  he  had  voluntarily  aided 
1  abetted  the  rebellion,  dropping  of  pension  being  made  pursuant 
i  decision  by  the  Department  rendered  February  24,  1894,  affirm- 
rejeetion  in  December,  1883,  of  a  claim  filed  June  29,  1882,  under 
Revised  Statutes,  on  account  of  an  alleged  injury  of  breast  received 
the  summer  of  1863,  the  rejection  and  affirmance  being  based 
nly,  if  not  solely,  upon  the  fact,  stated  of  record,  that  he  had 
d,  while  a  prisoner  of  war  in  Andersonville,  Ga.,  in  February, 
5,  "transferred  to  Colonel  O'Neil,  rebel  recruiting  officer." 
he  original  decision  of  February  24,  1894,  was  adhered  to  Sep- 
ber  6,  1894,  October  30,  1894,  March  23,  1895,  and  November  15, 
f.  The  claimant  then  applied  to  Congress,  and  a  special  act  was 
led  and  approved  January  15,  1901,  directing  the  Secretary  of  the 
rior  to  place  his  name  upon  the  rolls  at  $12  per  month,  which  has 
i  done. 

n  February  27,  1901,  he  filed  the  present  motion  for  reconsidera- 
,  contending  that  the  reports  of  the  Congressional  committees  ia 
rill  for  passage  of  said  special  act,  and  the  evidence  in  the  case 
vh  he  did  not  voluntarily  enlist  in  the  rebel  army  or  aid  or  abet 
rebellion,  and  that  his  pension  under  the  act  of  June  27,  1890, 
dd  be  restored  from  date  of  dropping. 

be  records  of  the  War  Department  show  that  claimant  was  cap- 
d  March  24,  1864,  and  while  a  prisoner  of  war  was  transferred,  as 
re  stated,  on  February  28, 1865,  and  was  returned  to  his  command 
il  18,  1865.  There  is  no  record  showing  his  enlistment  in  the 
federate  army,  and  he  denies  that  he  ever  did,  in  fact,  enlist 
ein  or  take  any  oath  of  allegiance  to  the  Confederate  government, 
•erform  any  Confederate  service. 

e  explains  the  record  by  saying  that  when  a  call  for  volunteers  in 
Confederate  army  was  made  by  the  rebel  authorities  to  the  pris- 
ts be  and  others  responded  with  a  view  so\fe\y  oi  \5axi%  %&ftS&%  ^ 
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way  to  escape  rather  than  die  from  hunger  and  exposure  in  the 
prison.  He  was  sick  at  the  time,  he  says,  but  was  taken  along  by  his 
comrades  and  placed  in  Ocmulgee  Hospital,  at  Macon,  Ga.,  from 
which  place  he  made  his  escape. 

Claimant's  explanation  has  not  been  credited  because  of  the  apparent 
improbability  that  the  Confederate  recruiting  officer  would  have 
accepted  a  man  so  sick  as  to  be  unable  even  to  march,  as  claimant 
states  he  was,  he  being  carried  out,  he  says,  by  his  comrades  and 
placed  on  an  old  car  for  transportation. 

Two  comrades  corroborate  his  statement  that  he  and  the  others  with 
whom  he  went  on  "transference"  to  Colonel  O'Neil  were  induced  to  do 
so  to  escape  the  rigors  of  their  prison  life  and  to  find  means  also  for 
escaping  from  the  Confederate  powers  and  rejoining  their  own  Union 
commands. 

This  case  is  similar  to  that  of  John  H.  Kimball,  11  P.  D.,  124, 136, 
in  which  the  Department  held  that — 

The  record  showing  the  transfer  of  a  Union  prisoner  to  Colonel  O'Neil,  rebel  recruit- 
ing officer,  will  not  raise  a  presumption  of  an  enlistment  in  the  Confederate  army, 
but  is  sufficient  to  raise  a  presumption  of  aiding  and  abetting  the  rebellion. 

And  the  adverse  action  in  that  case  was  reversed  upon  failure  of  the 
proof  to  show  that  the  soldier,  Kimball,  did,  in  fact,  either  enlist  or 
perform  any  service  in  the  Confederate  army. 

So,  also,  in  the  present  case,  there  is  no  evidence  tending  even  to 
show  that  this  claimant  ever  enlisted  in  the  Confederate  armv,  or  ever 
performed  any  service  whatever  therein,  or  otherwise  did  anything 
whatever  to  aid  or  abet  the  rebellion.     He  denies,  under  oath,  that  he 
ever  took  any  oath  of  allegiance  to  the  Confederate  government,  and 
there  is  no  evidence,  aside  from  the  bare  record,  tending  to  show  that 
he  did  take  such  an  oath  or  that  he  performed  any  service  in  that 
army.     According  to  his  story  he  lay  the  whole  time  after  his  trans- 
fer and  until  his  escape  in  the  rebel  hospital,  without  performing  any 
service.     The  mere  seeming  improbability  that  they  accepted  for  serv- 
ice a  very  sick  man  does  not  appear  to  be  sufficient  ground  for  refusing 
all  pension  to  this  claimant,  who  performed  nearly  two  years  of  faith- 
ful, active  service  and  suffered  ten  months  of  prison  hardships.    It 
may  have  been  considered  by  the  rebel  recruiting  officers  that  claim- 
ant would  quickly  recover  from  his  sickness  by  reason  of  a  change 
from  the  prison  life  and  soon  be  able  to  enter  the  rebel  ranks  pursu- 
ant to  the  volunteer  offer. 

In  the  absence  of  any  proof  showing  his  enlistment  in  the  rebel  army 
or  performance  of  any  service  therein,  the  holding  that  he  voluntarily 
aided  and  abetted  the  rebellion  does  not  appear  to  be  warranted. 
Claimant  was  under  Colonel  O'Neil  less  than  seven  weeks,  much  less 
time  than  was  Kimball,  and,  like  Kimball,  is  not  shown  to  have  actu- 
ally done  any  service  whatever  during  ev^w  tkw,t  short  time. 
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I  am  of  the  opinion  that  the  evidence  fails  to  establish  that  claimant 
voluntarily  aided  or  abetted  the  rebellion.  This  motion  is,  therefore, 
sustained  and  the  action  of  March,  1895,  dropping  claimant  from  the 
rolls,  is  reversed. 

The  rejection  of  the  claim  under  the  Revised  Statutes  on  the  ground 
that  service  origin  of  the  alleged  disability  is  not  established  will  stand, 
that  ground  of  action  having  been  fully  considered  on  the  original 
appeal,  and  then  claimant  having  made  no  contention  as  to  the  affirm- 
ance of  such  rejection  on  that  ground. 

You  will  readjudicate  the  claim  under  the  act  of  June  27,  1890,  in 
accordance  with  the  foregoing. 


ORIGIN— DISABILITY— INCUBATION— TYPHOID   FEVER. 

Andrew  Forbes. 

This  claim  was  rejected  for  the  reason  that,  according  to  the  records  of  the  War 
Department,  the  appellant  became  ill  in  eight  days  after  his  enlistment,  and 
that,  according  to  the  evidence  filed,  his  sickness  was  typhoid  fever;  and  that, 
according  to  medical  authorities,  the  period  of  eight  days  is  too  short  for  the 
incubation  of  said  disease,  which  was,  therefore,  not  contracted  in  the  service 
and  consequently  any  disability  arising  therefrom  is  not  pensionable. 

fold:  That  the  facts  in  the  case  show  that  said  record  is  erroneous  as  to  the  date  of 
commencement  of  the  soldier's  illness  and  that  the  statement  of  the  Bureau 
relative  to  the  period  of  incubation  of  typhoid  fever  is  incorrect. 

Action  reversed. 

im*imit  Secretary  F.  L.  Campbell  to  the  Commi^ionrr  of  Pensions^ 

April  22,  1901. 

This  appellant,  Andrew  Forbes,  late  private  of  Captain  Brown's 
ndependent  Company  of  Pennsylvania  Volunteer  Militia  Cavalry, 
pplied  for  a  pension  on  July  13,  1889,  and  alleged  that  in  July, 
$63,  he  contracted  typhoid  fever,  was  treated  in  camp  and  while  con- 
ilescing  began  to  be  troubled  with  diarrhea,  which  has  continued  to 
le  present  time,  and  soon  after  his  discharge  he  began  to  suffer  from 
leumatism  and  bronchitis,  and  later  with  disease  of  heart. 
This  claim,  which  is  numbered  716303,  was  rejected  on  April  28, 
*96,  for  the  reason  that  the  typhoid  fever,  which  had  been  alleged 
\  the  cause  of  appellant's  disabilities,  was  not  contracted  in  the 
Tvice,  but  was  incurred  prior  to  his  enlistment,  as  the  records  of 
le  War  Department  show  that  he  was  taken  sick  at  Chambersburg, 
a.,  on  June  28,  1863,  within  eight  days  after  his  enlistment  and 
scause  the  period  of  incubation  of  typhoid  fever  is  more  than  eight 
lys. 

The  attorney  of  record  in  the  claim  filed  an  appeal  from  this  action 
i  Novembei*  17,  1898,  and  aJleged  that  the  action  oi  \Xifc^>wre».w^*& 
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erroneous  because  appellant  was  not  sick  at  Chambersburg,  Pa.,  on 
June  28,  1863;  that  he  was  not  sick  until  July  8,  1863;  that  the  Con- 
federate army  was  in  possession  of  Chambersburg  on  June  28,  1863, 
and  that  he  could  not  havre  been  there  at  that  time  unless  he  had  been 
a  prisoner  of  war,  which  he  was  not. 

The  records  of  the  War  Department  show  that  the  appellant  was 
enrolled  on  June  20,  1863,  and  was  mustered  out  on  August  1, 1863; 
that  Captain  Brown's  company  was  ordered,  on  July  8,  to  leave  Harris- 
burg,  Pa.,  and  proceed  to  Chambersburg,  Pa.,  and  that  the  muster-out 
rolls  of  the  company,  dated  August  1,  1863,  reported  the  appellant 
absent — sick  at  Chambersburg,  Pa.,  since  June  28,  1863. 

On  December  30, 1881),  the  attorney  filed  an  affidavit  from  James  C. 
Forbes,  who  was  a  comrade  of  the  appellant,  in  which  he  stated  that 
the  soldier  contracted  typhoid  fever  at  Clear  Spring,  Md.,  in  July, 
1863,  and  that  he,  the  affiant,  was  detailed  to  take  charge  of  him  in 
camp.  This  affidavit  and  a  statement  from  the  attorney,  in  which  he 
endeavored  to  show  that  the  record  was  erroneous,  were  sent  to  the 
War  Department  with  its  former  report  with  the  inquiry  whether,  in 
view  of  the  statements  and  of  the  fact  that  the  command  did  not  leave 
Harrisburg  until  Jul}'  4  (?),  1863,  and  had  not  been  absent  from  that 
city  prior  to  that  date,  the  Department  report  showing  the  soldier  as 
absent,  sick  at  Chambersburg,  Pa.,  on  June  28,  1863,  was  not  incor- 
rect, and  whether  the  date  should  not  be  July  2Sy  1863.  To  these 
inquiries  the  War  Department  replied  under  date  of  April  22,  1898, 
that  the  report  of  November  29,  1889,  which  showed  the  soldier  sick 
at  Chambersburg,  Pa.,  since  June  28,  1863,  was  correct. 

In  1895,  the  case  was  specially  examined  and  the  soldier  stated  to 
the  special  examiner  that  he  was  with  his  regiment  at  Harrisburg,  Pa., 
until  July  4,  1863,  when  they  went  to  Chambersburg,  which  they 
reached  on  the  7th:  thev  remained  there  for  about  three  davs  and  then 
went  to  Falling  Water,  Md.,  and  from  there  to  Clear  Spring  in  the 
same  State;  that  he  thought  that  the  journey  from  Harrisburg  to  Clear 
Spring,  occupied  nine  days;  that  he  was  perfectly  well  when  they 
arrived  at  the  latter  place,  but  two  or  three  days  later  he  became  sick, 
and  when  his  company  returned  to  Chambersburg,  a  few  days  later, 
he  was  able  to  accompany  it,  but  when  his  company  left  Chambers- 
burg, which  was  about  July  15,  he  was  unable  to  travel  and  was  left 
behind  in  the  care  of  Dr.  Shaw,  who  was  a  resident  physician  of  that 
town,  with  whom  he  remained  until  August  1,  1863,  when  he  had 
recovered  sufficiently  so  that  he  could  go  to  Harrisburg,  where  he  was 
mastered  out  on  the  same  day. 

The  statements  of  the  appellant  relative  to  his  presence  with  his 
company  in  Harrisburg  in  July  were  corroborated  by  the  statements 
of  the  captain  of  his  company,  who  told  the  special  examiner  that  his 
company  left  Harrisburg  on  the  2d  of  July  a,ud  that  they  were  exposed 
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to  a  rain  storm  soon  after  their  .start,  and  that  the  appellant  was  taken 
sick  on  the  next  day  and  was  left  in  a  house  near  Chambersburg,  which 
place  they  reached  on  the  5th  or  6th  of  July. 

James  C.  Forbes,  who  was  a  comrade  of  the  appellant,  but  is  not 
related  to  him,  told  the  special  examiner  that  he  had  been  acquainted 
with  the  appellant  before  enlistment  and  tented  with  him  in  the  service; 
that  he,  the  appellant,  was  taken  with  typhoid  fever  at  Clear  Spring, 
Md.,  several  weeks  after  enlistment;  that  he  assisted  him  to  return  to 
Chainbersburg,  Pa.,  with  the  company,  and  that  he  was  detailed  to 
m\t  on  him  and  did  so  until  the  company  left  Chambersburg  to  return 
x>  Harrisburg,  shortly  before  it  was  mustered  out;  that  as  the  appel- 
ant was  unable  to  accompany  the  command  he  was  left  behind  in  the 
:harge  of  a  physician  residing  in  Chambersburg. 

Dr.  Alexander  R.  Shaw,  of  Philadelphia,  told  the  special  examiner 
hat  he  was  residing  at  Chambersburg  *in  1863,  and  remembered  that 
ie  took  a  soldier,  who  was  sick  with  typhoid  fever,  into  his  house  and 
rented  him  because  he  was  unable  to  go  with  his  command;  that  he 
lever  had  but  one  soldier  sick  in  his  house,  but  could  not  recall 
whether  he  treated  him  before  or  after  July  4,  1863,  nor  could  he 
emember  his  name. 

It  appears  from  the  Chronicles  of  the  War  of  the  Rebellion  that 
he  Confederate  cavalry,  which  was  the  advance  guard  of  General 
<ee's  army  in  its  invasion  of  Pennsylvania,  entered  Chambersburg  on 
une  16,  1863,  and  that  on  June  23,  1863,  said  town  was  reoccupied 
y  the  Confederate  army  in  force,  which,  passing  onward,  reached 
ar lisle  and  Gettysburg  on  the  26th  and  captured  York  on  the  27th. 
'n  July  1  a  body  of  Union  militia,  finding  that  the  Confederate  forces 
id  withdrawn  from  Carlisle,  took  possession  of  that  place  but  were 
tacked  during  the  afternoon  b}r  the  Confederates,  and  the  United 
tates  barracks  were  burned  during  the  cannonade.  During  the  bat- 
es of  the  1st,  2d,  and  3rd  of  Jul}r  the  Confederate  army  was  concen- 
ated  at  Gettysburg,  and  after  their  defeat  retreated  through  Cham- 
jrsburg  and  finally  recrossed  the  Potomac  into  Virginia  on  July  13, 
$63. 

The  appellant  was  residing  in  Rome,  Bradford  County,  Pa.,  which 
in  the  northern  central  part  of  the  State,  when  he  enlisted  and  went 
)wn  to  Harrisburg  to  the  camp  of  rendezvous,  and  was  mustered  into 
ie  service  there  on  the  20th  of  June.  At  this  time,  as  has  been 
lown,  the  cavalry  of  the  enemy  had  already  entered  Chambersburg 
id  were  followed  a  few  days  later  by  the  main  army,  which  pushed 
9  way  northward  to  Carlisle  and  Gettysburg  by  the  26th. 
As  the  records  of  the  War  Department  and  the  evidence  filed  show 
tat  the  appellant's  command  was  at  Harrisburg  until  after  the  1st  of 
ily,  it  does  not  appear  to  be  possible  that  the  soldier  could  have  left 
and,  by  making  a  detour,  alone,  have  reached  a  ^o^\Wo\\  ^  Cfcaxxv- 
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bersburg  in  the  rear  of  the  enemy  on  the  26th  of  June,  and  have 
remained  there  during  the  period  of  their  invasion  until  August  1, 1863. 
In  the  ease  of  Stephen  Thompson  (7  P.  D.,  26),  it  was  held  that— 

An  official  contemporaneous  record  is  the  best  evidence  as  to  the  facts  therein  recited, 
and  will  generally  be  accepted  by  the  Department  as  conclusive.  It  may,  how- 
ever, be  shown  by  comj)etent  proof  to  have  been  erroneous,  but  this  proof  must  be 
of  the  strongest  character. 

The  evidence  in  this  case  shows  that  it  would  have  been  impossible 
for  the  appellant  to  have  left  his  command  at  Harrisburg  at  any  time 
between  the  date  of  his  enlistment  on  June  20, 1863,  and  make  his  way 
alone  through  a  country  infested  with  the  enemyr's  troops  until  he 
reached  Chambersburg,  which  was  then  in  their  possession,  and 
remained  there  unmolested  from  June  28  until  after  they  had  recrossed 
the  Potomac  River. 

The  opinion  of  the  Bureau  that  eight  days  is  too  short  a  period  for 
the  incubation  of  typhoid  fever  is  not  in  accordance  with  the  conclu- 
sions reached  by  the  commission  which  was  appointed  by  the  United 
States  to  investigate  and  report  upon  the  prevalence  of  typhoid  fever 
among  the  American  soldiers  in  1898.  One  of  their  statements  given 
as  a  result  of  their  investigation  is  as  follows:  u  The  shortest  period 
of  incubation  of  typhoid  fever  is  probably  something  under  eight  days. * 
See  article,  entitled:  "  Conclusions  reached  after  a  study  of  typhoid 
fever  among  American  soldiers  in  1898,"  read  before  American  Medical 
Association  at  its  meeting  at  Atlantic  City,  N.  J.,  in  June,  1900,  and 
published  in  the  Philadelphia  Medical  Journal,  on  pages  1315  to  1325, 
in  June  of  that  vear. 

It  is  evident  from  the  facts  in  this  case  that  the  report  of  the  War 
Department  is  incorrect  in  stating  the  date  of  the  commencement  of 
the  appellant's  illness  and  that  the  Bureau  has  erred  in  stating  that 
eight  days  is  too  short  a  period  for  the  incubation  of  typhoid  fever. 

The  action  of  the  Bureau  is  therefore  reversed  and  the  case  k 
remanded  for  further  action  in  accordance  with  this  opinion. 


I 


DESERTION— SERVICE— HONORABLE  DISCHARGE. 

Henry  P.,  alias  Patrick  H.  Burns. 

The  appellant  first  enlisted,  under  the  name  of  Patrick  H.  Burns,  for  two  years,  in 
Company  B,  Thirty-fifth   New  York  Volunteer  Infantry,  and  served  therein 
until  February,  1862,  when  he  deserted,  and  was  never  formally  discharged 
therefrom.     He  enlisted  a  second  time  on  August  7,  1862,  while  a  deserter  from 
said  organization,  under  his  correct  name  of  Henry  P.  Burns,  for  three  years,  in 
Company  M,  Fifth  New  York  Heavy  Artillery,  and  served  therein  until  June  26, 
1865,  when  he  was  mustered  out  and  honorably  discharged  the  service  with  said 
company.     He  was  pensioned  under  the  provisions  of  the  general  pension  law 
for  an  injury  to  head  and  back,  incurred*  in  July,  1864,  during  his  second  term 
of  enlistment.     On  February  9,  1897,  he  was  dropped  from  the  rolls  because  of 
his  desertion  from  Company  B,  Thirty -ftltYv  ^fc^j  XoxVNci\\v\v\}^x\xvVa»J«^, 
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rdd:  That  appellant's  contract  of  enlistment  in  Company  B,  Thirty-fifth  New  York 
Volunteer  Infantry,  having  expired  by  limitation  long  prior  to  the  incurrence  of 
the  injury  for  which  he  was  pensioned,  the  offense  of  desertion  terminated  with 
said  contract  of  enlistment,  and  at  the  time  of  the  incurrence  of  said  injury  he 
was  no  longer  in  desertion,  but  was  in  line  of  military  duty  under  his  second 
enlistment,  and  occupied  a  pensionable  status,  and  the  action  dropping  him  from 
the  rolls  because  of  desertion  from  his  first  service  was  error.  (See  case  of  John 
Norton,  9  P.  D.,  382.) 

imdant  Secretary  F.  L.  Campbell  to  the  Cammwsioner  of  Pensions, 

April  27,  1901. 

Henry  P.  Burns,  late  a  private  in  Company  B,  Thirty -fifth  New 
fork  Volunteer  Infantry,  and  Company  M,  Fifth  New  York  Volun- 
teer Heavy  Artillery,  was  formerly  pensioned  under  the  provisions  of 
he  general  pension  law  at  the  rate  of  $10  per  month  for  an  jnjury  to 
lead  and  back  and  resulting  neuralgia,  and  on  February  9,  1897,  he 
Ms,  after  due  and  legal  notice,  dropped  from  the  rolls  and  his  pension 
erminated  upon  the  ground  that  he  had  deserted  from  his  first  term 
rf  enlistment  for  military  service  during  the  war  of  the  rebellion  in 
Company  B,  Thirty-fifth  New  York  Volunteer  Infkntry,  and  had 
lever  been  discharged  therefrom. 

From  said  action  appeal  was  taken  on  August  17,  1900. 

The  official  military  record  of  this  appellant's  army  service  during 
he  war  of  the  rebellion  shows  that  he  first  enlisted  on  May  7,  1861, 
inder  the  name  of  Patrick  H.  Burns,  in  Company  B,  Thirty -fifth  New 
fork  Volunteer  Infantry,  for  a  term  of  two  years,  and  was  mustered 
nto  the  military  service  of  the  United  States  for  a  term  of  two  years, 
fia  private  in  said  company,  on  June  11,  1861,  and  served  therein 
tntil  the  monjth  of  February,  1862,  when  he  deserted  from  hospital  at 
Clmira,  New  York,  on  some  date  prior  to  the  28th  of  said  month,  the 
xact  date  of  said  desertion  not  being  shown.  He  never  rejoined  said 
ompany  and  regiment  from  desertion,  and  never  received  a  formal 
ischarge  therefrom. 

He  enlisted  a  second  time  on  August  7,  1862,  while  still  a  deserter 
rom  his  first  term  of  enlistment,  under  his  correct  name  of  Henry  P. 
•urns,  in  Company  M,  Fifth  New  York  Volunteer  Heavy  Artillery, 
)r  a  term  of  three  years,  and  served  in  said  organization  from  that 
ate  to  June  26,  1865,  when  he  was  mustered  out  and  discharged  the 
>rvice  with  his  company. 

The  appellant's  first  contract  of  enlistment  for  military  service  in 
ompany  B,  Thirty-fifth  New  York  Volunteer  Infantry,  was  for  a  term 
f  two  years  from  June,  1861,  and  expired  by  limitation  in  June,  1863, 
le  record  showing  that  said  company  was  mustered  out  of  the  service 
j  reason  of  expiration  of  term  of  enlistment  on  June  5,  1863. 
The  injury  to  head  and  back  for  which  the  appellant  was  pensioned 
as  alleged  by  him  and  shown  by  the  evidence  upon  which  his  claim  for 
insion  on  account  of  said  injury  was  admitted  to^v^^^vKxvixxtxvA 
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in  July,  1864,  while  he  was  serving  under  his  second  contract  of  enlist- 
ment in  Company  M,  Fifth  New  York  Heavy  Artillery. 

Said  injury  was,  therefore,  incurred  more  than  a  year  after  the  expi- 
ration of  the  appellant's  first  term  of  enlistment  in  Companjr  B,  Thirty- 
fifth  New  York  Volunteer  Infantry. 

The  action,  dropping  this  appellant  from  the  rolls  from  which  this 
appeal  was  taken,  was  had  under  the  decision  of  this  Department  in  the 
case  of  George  Lessor  (8  P.  D.,  114),  wherein  it  was  held: 

That  a  claimant  against  whom  there  stands  a  charge  of  desertion  under  an  enlist- 
ment  for  service  in  the  war  of  the  rebellion,  which  charge  the  War  Department 
declines  to  remove,  has  no  title  to  pension  under  any  existing  law  on  account  of  dis- 
ability incurred  in  said  war,  or  service  performed  therein. 

This  ruling  and  decision  was  subsequently,  however,  partially  over- 
ruled, and  very  greatly  modified  by  the  decision  in  the  case  of  John 
Norton  (9  P.  D.,  382),  wherein  the  whole  subject  of  desertion  in  its 
relation  to,  and  bearing  upon  pensions,  and  claimants  for  pension,  was 
most  thoroughly  and  exhaustively  discussed  and  carefully  considered, 
and  the  present  views  and  holding  of  this  Department  announced. 

In  said  decision  it  was  stated,  among  other  conclusions  reached,  as 
follows: 

If  the  disability  was  incurred  in  the  service  under  a  subsequent  enlistment,  while 
the  claimant  was  a  deserter  from  a  prior  enlistment  which  had  not  terminated  prior 
to  such  reenlistment,  the  claim  should  be  rejected  on  the  ground  that  the  disability 
was  not  incurred  in  the  line  of  duty,  but  while  claimant  was  absent  from  his  proper 
command  in  violation  of  his  former  contract  of  enlistment. 

It  is  to  be  observed  that  the  foregoing  ruling  holds  that  a  disability 
incurred  in  the  service  "  while  the  claimant  was  a  deserter  from  a  prior 
enlistment"  was  not  pensionable,  and  this  not  simply  upon  the  ground 
that  he  was  a  deserter  from  such  prior  enlistment,  as  was  held  in  the 
Lessor  case,  but  solely  upon  the  ground  that  at  the  time  of  its  incur- 
rence he  was  not  in  the  line  of  duty  for  the  reason  that  he  was  then 
absent  from  his  proper  command  in  violation  of  his  former  contract 
of  enlistment 

It  was  also  laid  down  in  said  decision  in  the  Norton  case  (supra),  as 
a  correct  principle  of  law  governing  the  question  of  desertion,  follow- 
ing the  opinion  of  Attorney-General  Taft  (15  Op.,  157),  which  is 
therein  quoted  with  approval —  -j_ 

that  the  contract  of  enlistment  must  in  all  cases,  even  in  that  of  desertion,  be  regarded 
as  having  expired  when  the  last  day  of  the  term  of  enlistment  therein  fixed  htf 
elapsed.  And  since  the  obligation  to  serve  depends  on  the  contract,  and  neces- 
sarily ceases  therewith,  the  offense  of  desertion,  on  grounds  already  set  forth,  must 
be  deemed  to  terminate  at  the  same  time.  In  short,  that  offense  may  be  viewed  u 
continuing  up  to  the  end  of  the  term  of  enlistment,  but  not  beyond.  *ui 

Applying  these  principles  to  the  facts  of  the  present  case,  it  is 
apparent  that  this  appellant  can  not  be  considered  as  having  been  in 
desertion  at  the  date  of  the  incurrence  of  the  injury  for  which  he  was 
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formerly  pensioned,  for  his  first  contract  of  enlistment  had  expired 
by  limitation  long  prior  thereto,  and  his  desertion  from  his  first  term 
of  enlistment  necessarily  terminated  with  the  expiration  of  said  con- 
tract. Said  injury  was,  therefore,  not  incurred  while  the  appellant 
was  a  deserter  from  a  prior  enlistment;  nor  can  it  be  held  that  it  was 
not  incurred  in  line  of  duty  upon  the  ground  that  he  was  then  absent 
from  his  proper  command  in  violation  of  his  former  contract  of  enlist- 
ment, since  his  former  contract  of  enlistment  having  expired  there 
was  at  the  date  of  the  incurrence  of  said  injury  no  existing  legal  obli- 
gation resting  upon  the  appellant  to  serve  in  his  former  command, 
nor  could  he  have  been  held  to  such  service  except  as  a  punishment  for 
his  offense  of  desertion  duly  imposed  by  sentence  of  a  court-martial. 

It  is  true  that  the  enlistment  of  this  appellant  in  Company  M,  Fifth 
New  York  Heavy  Artillery,  was  at  a  date  prior  to  the  expiration  of 
his  first  term  of  service  under  his  former  contract  of  enlistment  in 
Company  B,  Thirty -fifth  New  York  Volunteer  Infantry,  and  while  he 
was  undoubtedly  a  deserter  from  said  latter  organization,  and  was, 
therefore,  illegal  and  in  violation  of  the  twenty -second  (now  fiftieth) 
article  of  war,  but  it  is  held  by  the  authorities  of  the  War  Department 
that  the  validity  of  a  second  term  of  enlistment,  if  faithfully  per- 
formed, while  the  first,  by  reason  of  desertion,  is  yet  unfinished — 

Is  voidable  by  the  United  States,  but  not  void;  or,  in  other  words,  that  it  is  valid 
until  avoided  by  the  United  States;  so  that  if  it  be  not  avoided  before  its  expiration 
it  becomes  a  complete,  legal  term  of  service.  (See  case  of  John  Turner,  First  Iowa 
Infantry,  cited  in  decision  in  case  of  George  Lessor,  supra.) 

The  record  shows  that  this  appellant's  service  under  his  second  con- 
tact of  enlistment  was  faithfully  performed,  and  that  the  United 
itates  took  no  steps  to  avoid  said  service  by  arresting  him  as  a  deserter 
nd  returning  him  to  his  proper  command  prior  to  the  expiration  of 
is  first  term  of  enlistment,  but  permitted  him  to  complete  the  same 
nd  honorably  discharged  him  therefrom.  Under  said  holding  of  the 
Var  Department,  which  has  been  held  to  be  authoritative  and  binding 
pon  this  Department  in  such  matters,  said  second  term  of  service 
ecomes  and  was  a  "legal  term  of  service,''  and  it  necessarily  follows 
bat  the  appellant  must  have  been  in  line  of  military  duty  as  a  soldier 
t  the  time  said  injury  was  incurred. 

The  action  dropping  the  appellant  from  the  rolls  upon  the  ground 
tated  was,  therefore,  clearly  erroneous  under  the  principles  and  ruU 
ig  laid  down  in  the  Norton  decision  (supra),  and  said  action  is  hereby 
eversed  and  set  aside,  and  you  are  directed  to  cause  the  appellant  to 
e  restored  to  the  rolls  from  the  date  of  dropping  and  at  the  same 
ating  he  was  then  receiving. 
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PRACTICE— REDUCTION  RATE— ACT  JUNE  587,  1890. 

Mary  M.  De  Gough  (widow). 

The  rate  of  $8  per  month,  to  which  this  soldier  was  reduced,  appears  to  1*  fairly 
commensurate  to  the  degree  of  incapacity  for  earning  a  support  shown  to  have 
existed. 

Assistant  Secretary  F.  L.  (kimpbell  to  the   C<>mmhs*Umer  of  Pemum^ 

April  30,  J901. 

This  appellant,  Mary  M.  Do  Gough,  is  now  pensioned,  certificate 
No.  462755,  under  the  act  of  June  27,  1890,  as  the  widow  of  Thomas 
L.  De  Gough,  who  wras  a  member,  from  April  21,  1861,  to  January 
26,  1864,  of  Company  E,  First  Missouri  Light  Artillery,  and  died 
September  5,  1897. 

In  November,  1891,  said  soldier  was  allowed  pension,  certificate 
No.  684549,  under  said  act  at  $12  per  month  on  account  of  injury  of 
left  leg,  deafness  of  right  ear,  and  loss  of  sight  of  right  eye;  but  in 
April,  1895,  was  reduced  to  $8  per  month,  pursuant  to  the  decision  of 
the  Department  in  the  case  of  Charles  T.  Bennett  (7  P.  D.,  1). 

On  June  15, 1898,  said  widow  filed  a  claim  for  restoration  from  date 
of  reduction  of  the  original  rate  allowed  the  soldier,  but  was  informed 
July  9,  1898,  and  again  November  12,  1898,  that  such  claim  could  not 
be  considered  because  kk  the  soldier  drew  the  reduced  rate  for  over  two 
years  without  demur." 

On  December  12,  1898,  she  appealed,  contending  that  this  claim 
should  be  adjudicated  and  allowed. 

In  March,  1900,  without  notice  to  the  Department,  the  appealed 
claim  was  adjudicated  by  }rour  Bureau,  the  action  of  July  and  Novem- 
ber, 1898,  being  held  by  the  adjudicating  division  (the  Southern)  to 
have  been  "under  a  misconception  of  the  Hughes  decision  (9  P.  D., 
152),  which  has  since  been  defined  by  the  Heinrichs  decision  (10  P.  D., 
321)." 

The  claim  was  then  adjudicated  as  one  "under  the  act  of  March ti, 
1896,"  and  was  rejected,  reduction  of  rate  being  adhered  to. 

This  action  by  your  Bureau  subsequent  to  the  appeal  was  contrary 
to  the  rules  of  practice  relative  to  appeals,  which  provide  that  no 
further  action  in  an  appealed  claim  shall  be  taken  by  the  Bureau  with- 
out the  order  of  the  Department. 

Furthermore,  the  action  taken  was  erroneous  in  itself.  The  act  of 
March  6,  1896,  has  no  application  to  this  case,  as  it  applies,  by  its 
terms,  only  to  (rases  where  several  claims  have  been  filed  by  a  soldier, 
and  it  relates  merely  to  the  commencement  of  pension  in  such  cases. 

It  provides  that — 

whenever  a  claim  for  pension  under  the  act  of  June  27, 1890,  has  been,  or  shall  here- 
after be,  rejected,  suspended,  or  dismissed,  and  a  new  application  shall  have  been, 
or  shall  hereafter  be,  filed,  and  a  pension  lias  been,  or  shall  hereafter  be,  allowed  in 

such  claim,  such  pension  shall  date  from  the  time  of  tiling  the  first  application, 

*•    #    # 
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In  this  case  the  soldier  filed  but  one  claim  for  pension,  which  was 
allowed,  pension  dating  from  the  filing  of  the  claim.  There  wras  no 
rejection,  suspension,  or  dismissal  of  one  claim  and  filing  of  another, 
as  contemplated  in  that  act,  and  no  facts  which  could  bring  the  case 
within  the  provisions  thereof,  as  pension  was  properly  commenced 
from  the  only  possible  date  for  commencement  in  the  case,  and  no 
question  as  to  commencement,  the  only  point  to  which  the  act  of 
March  6,  1896,  relates,  could  arise. 

The  only  question  in  this  case  is  whether  a  pensioner's  widow  may 
contest,  either  in  the  Bureau  of  Pensions  or  on  appeal  (and  if  she  has 
the  former  right  she  necessarily  has  also  the  latter),  the  propriety  of 
a  reduction  of  his  pension,  to  which  he  himself  made  no  formal  objec- 
tion during  his  lifetime. 

It  has  been  uniformly  and  repeatedly  held  that  a  widow  has  no  right 
to  file  an  original  claim  for  re-rating  or  for  increase  of  her  deceased 
husband's  pension,  although  she  may  complete  ainr  such  claim  filed  by 
him  and  left  pending  at  his  death  (Caroline  E.  G.  Colby,  7  P.  D.,  24); 
also,  that  she  may  appeal  from  rejection,  prior  to  his  death,  of  any 
such  claim  (William  H.  Hughes,  deceased,  9  P.  D.,  152),  or  from 
action  as  to  commencement  of  his  pension  under  the  acts  of  June  27, 
1890,  and  March  6,  1896  (William  Heinrichs,  10  P.  D.,  321). 

The  soldier  in  this  case  unquestionably  had  the  right  to  appeal  from 
the  action  reducing  his  pension.  His  widow  also,  then,  has  this  right, 
tinder  the  decisions  in  the  case  of  Hughes,  supra;  and  if  such  right 
exist,  the  soldier  during  his  lifetime,  or  his  widow  after  his  death 
mu*t,  consistently,  be  held  to  have  also  the  further  right  to  file  addi- 
tional evidence  as  to  the  merits  of  the  reduction,  and  in  case  such  evi- 
dence is  held  not  sufficient  to  warrant  restoration  of  the  former  rate, 
to  file  an  appeal  also  from  such  holding. 

When  notice  of  contemplated  reduction  was*  served  upon  the  soldier 
in  December,  1894,  he  filed  the  affidavit  of  his  physician  stating,  from 
an  examination  then  made,  that  he  was  rendered  u  incapable  of  manual 
labor  at  least  about  75  per  cent;"'  and  it  was  in  accordance  with  this 
testimony  and  the  certificate  of  an  examination  made  in  June,  1891 
(the  only  one  in  the  case),  that  the  pension  was  reduced,  said  cxamina- 
;ion  clearly  showing  that  the  soldier  was  not,  at  the  date  thereof, 
wholly  incapacitated  for  earning  u  support. 

The  widow  has  filed  affidavits  by  several  other  physicians  tending  to 
how  that  the  soldier  was  wholly  unable  to  labor  for  about  two  years 
>rior  to  his  death,  or  from  the  fall  of  1895.  This  testimony,  however, 
s  not  sufficient  to  controvert  that  of  the  soldier's  own  physician,  who 
Xamined  him  in  January,  1S!>5,  three  months  only  prior  to  the  reduc- 
ion  of  pension,  and  found  him  then  but  three-fourths  disabled  for 

ibor. 

The  reduction  in  rate  appears  to  -have  been  entirely  proper,  and  is 
firmed. 

r.  d. — vol.  11 22 


338  DECISIONS    RELATING    TO    PENSIONS. 

RESTORATION-ACT  JAXVARY  29,  1887-REMARR1AGE. 

Dora  V.  Otis,  now  Crowley  (as  widow). 

Section  4708  of  the  Revised  Statutes  is  applicable  to  widows  pensioned  under 
first  section  of  the  act  of  January  29,  1887,  and  upon  the  remarriage  of  the  \vi< 
pensioner  she  becomes  no  longer  entitled  to  the  pension  under  the  provision 
said  first  section,  the  provisions  of  the  second  section  providing  for  the  cent: 
ance  and  enjoyment  of  such  pension  during  the  natural  lives  of  the  persons* 
tied  thereto  being  no  longer  applicable  to  her. 

Ash! stan t  Secretary  F.  L.  Campbell  to  the  Commissioner  of  P&w* 

May  0,  1901. 

This  is  a  motion,  filed  November  4,  1899,  praying  for  a  reconsid< 
tion  of  the  decision  of  this  Department  of  September  30,  1899,  affi 
ing  on  appeal  the  rejection  hy  the  Pension  Bureau  of  the  applied 
of  Dora  V.  Crowley,  formerly  Otis,  for  restoration  of  the  pension  i 
had  formerly  been  allowed  her  under  the  provisions  of  the  act  of «. 
uary  29,  1887,  as  the  surviving  widow  of  Charles  R.  Otis,  who  sei 
as  a  private  in  Company  G,  Sixteenth  United  States  Infantry,  dui 
the  Mexican  war,  upon  the  ground  that  she  had  forfeited  her  titl 
such  pension  by  her  remarriage  in  July,  1892,  to  one  Covel  R.  Crow 

In  the  present  motion  it  is  very  earnestly  contended  that  said  ac 
and  decision  are  not  in  accord  with  the  provisions  of  the  second  sec 
of  the  act  of  January  29,  1887,  that  the  pension  therein  provided : 
be  paid  for  and  during  the  natural  life  of  the  person  entitled  thei 
or  during  the  continuance  of  the  disability  for  which  the  same  sha 
granted;  that  this  provision  is  clearly  inconsistent  and  in  conflict 
the  provision  of  section  4708,  Revised  Statutes,  that  on  the  reman 
of  any  widow  having  a  pension  such  pension  shall  cease,  and,  bi 
express  terms  of  the  fourth  section  of  said  act,  only  such  provisio 
the  general  pension  laws  in  force  at  the  date  of  its  passage  as  wen 
inconsistent  or  in  conflict  with  the  terms  of  said  act  were  appli< 
thereto;  and  that  no  provision  of  law  existed  which  limited  the  con 
ance  of  the  pension  granted  to  a  widow  under  the  provisions  of  sai 
to  the  period  of  her  widowhood. 

This  was  the  same  question  which  was  raised  by  and  urged  in 
port  of  the  appeal  in  this  case,  and  it  would  seem  to  have  been 
ciently  answered  and  disposed  of  in  the  decision  of  the  Depart 
rendered  on  said  appeal. 

In  addition  to  what  was  there  said,  however,  it  may  be  stated 
the  grant  of  pension  provided  in  the  first  section  of  the  act  of  Jan 
29,  1887,  is,  by  the  express  terms  of  the  act,  made  directly  to 
only  to  the  widow  of  the  Mexican  war  soldier,  and  such  wide 
entitled  to  receive  the  same  only  upon  the  condition  that  she  ha 
remarried.  The  language  of  said  section,  when  construed  in  coi 
tion  with  all  other  provisions  of  the  pension  laws  in  pari  mat 
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clearly  and  unmistakably  shows  that  it  was  the  meaning  and  intent  of 
the  act  to  grant  such  pension  to  the  widow  of  the  soldier  and  to  no  one 
else,  and  that  no  person  other  than  the  widow  of  the  soldier  would  be 
entitled  thereto.  The  reason  and  intent  of  the  statute  is  the  law.  Con- 
sequently, when  the  widow  pensioner  under  the  act  of  January  29, 
1887,  remarries  and  ceases  to  be  the  widow  of  the  Mexican  war  soldier, 
on  account  of  whose  military  service  and  death  said  pension  was 
granted,  she  is  no  longer  entitled  to  receive  said  pension  under  the 
term*  of  the  act  granting  the  same. 

The  second  section  of  said  act  provides  for  the  payment  of  the  pen- 
sion granted  by  the  first  section  "for  and  during  the  natural  lives  of 
the  persons  entitled  thereto,  or  during  the  continuance  of  the  disability 
for  which  the  same  shall  be  granted."  It  is  only  "  the  persons  entitled 
thereto  "  under  the  provisions  of  the  first  section  to  whom  such  pen- 
sion is  payable  for  and  during  their  natural  lives,  or  during  the  con- 
tinuance of  the  disability,  under  the  provisions  of  the  second  section. 
The  continuance  and  enjoyment  of  the* pension  during*  life,  or  the 
existence  of  the  disability,  is  provided  by  the  terms  of  the  statute  for 
no  other  persons,  or  class  of  persons  whatever. 

Since,  upon  the  remarriage  of  the  widow  pensioner  she  becomes  no 
longer  entitled  to  the  pension  under  the  provisions  of  the  first  section 
of  said  act,  the  provisions  of  the  second  section,  providing  for  the  con- 
tinuance and  enjoyment  of  such  pension  during  the  natural  lives  of 
the  persons  entitled  thereto,  are  no  longer  applicable  to  her,  and  there 
is  no  conflict  or  inconsistency  in  applying  to  her  the  provisions  of  sec- 
ion  4708,  Revised  Statutes,  which  terminate  the  pensions  of  all  widow 
pensioners  upon  remarriage. 

For  these  reasons,  in  addition  to  those  stated  in  the  decision  on  the 
ippeal  of  this  case,  the  Department  is  of  the  opinion  that  no  error  was 
ommitted  by  the  decision  referred  to,  or  by  the  action  of  the  Pension 
Jureau,  thereby  affirmed,  and  said  decision  and  action  will,  therefore, 
>e  adhered  to,  and  the  motion  is  overruled. 


marriage  in  louisiana-evidence-presumptions. 

Minna  Wilson  (widow). 

'here  being  no  proof  or  facts  warranting  the  presumption  of  a  prior  marriage  by  the 
soldier,  and  the  undisputed  evidence  showing  that  claimant  and  soldier  lived 
and  cohabited  together  as  man  and  wife  for  eleven  years  in  the  State  of  Louisiana, 
the  law  of  that  State  would  presume  them  married,  and  the  claimant  is  therefore 
entitled  to  pension  as  the  lawful  widow  of  the  soldier. 

issistant  Secretary  F,  L.  Campbell  to  the  Commissioner  of  Pensions, 

May  8,  1901. 

Minna,  widow  of  Hiram  Wilson,  late  private,  Company  C,  Sixty- 
hird  United  States  Colored  Volunteer  Infantry,  filed  a  &wtat&\\<»&  i« 
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pension  under  the  act  of  June  27,  1890,  September  26,  1890.    April 

23,  1894,  this  claim  was  rejected,  after  special  examination,  on  the 

following  ground: 

That  claimant  is  unable,  with  the  assistance  of  a  special  examination,  to  prove  that 
she  is  the  soldier's  legal  widow.  Soldier  left  surviving  a  child,  not  by  claimant,  and 
claimant  is  unable  to  show  removal  of  impediment  afforded  by  prior  marriage  to 
mother  of  said  child. 

November  15,  1898,  the  claimant,  by  her  attorneys,  filed  an  appeal 
to  the  Department,  alleging  as  grounds  therefor  the  following: 

It  is  submitted  that  the  action  of  rejection  is  error  on  the  ground  (1)  that  a  legal 
marriage  of  the  soldier  prior  to  his  marriage  to  the  claimant  is  not  shown  by  the  evi- 
dence, and  (2)  that  the  claimant  is  not  obliged  to  prove  the  death  or  divorce  of  a 
possible  former  wife,  but  that,  having  proved  the  fact  of  her  own  marriage  to  the  sol- 
dier, the  burden  of  proof  is  on  the  Government  to  disprove  its  legality,  according  to 
a  well-known  rule  of  law,  and  according  to  the  decision  in  the  case  of  Jenette  Burton 
(9  P.  D.,  31). 

This  appeal  raises  the  question  of  the  legality  of  the  marriage 
between  the  claimant  and  soldier. 

It  will  be  noted  that  the  rejection  obtained  because  the  claimant  did 
not  prove  that  a  supposed  former  wife  of  the  soldier  was  not  dead  or 
divorced  at  the  date  of  the  marriage,  which  is  the  foundation  of  the 
claim.  This  cause  of  rejection  may  be  easily  disposed  of.  The  soldier 
was  a  slave  when  he  entered  the  service,  and  any  marriage  by  him 
prior  to  that  time  was  a  slave  marriage  and  therefore  the  parties  were 
not  able  to  enter  into  a  valid  marriage  contract. 

The  alleged  prior  marriage,  from  the  evidence,  must  have  been  con- 
tracted in  the  State  of  Mississippi. #  In  1869  the  State  of  Mississippi 
adopted  a  constitutional  provision  providing  that  those  who  were  at 
that  time  cohabiting  as  man  and  wife,  }'et  without  being  legally  mar- 
ried, should  thereafter  be  considered  as  lawfully  married  and  their 
children  as  legitimate.  Under  this  provision  slave  marriages  to  be 
thus  legalized  must  have  been  followed  by  cohabitation  down  to  the 
date  of  its  adoption  and  only  where  the  subsequent  commerce  was 
intended  to  be  matrimonial.  (Andrew  v.  Simmons,  6S  Miss.,  732; 
Rundle  v.  Pegram,  49  Miss.,  75.) 

Upon  what  theory  any  alleged  prior  marriage  of  the  soldier  could 
be  accepted  as  a  bar  to  the  soldier's  marriage  to  the  claimant  docs  not 
appear.  His  marriage  prior  to  his  entry  into  the  service  was  a  slave 
marriage,  and  it  was  never  legitimatized  by  any  act  of  the  parties  or 
anjT  law  passed  subsequent  to  its  date.  (1  Bishop  on  Marriage  and 
Divorce,  par.  659;  1  Bishop  on  Marriage  and  Divorce,  pars.  661-«»63; 
Am.  and  Eng.  Eney.  of  Law,  vol.  22,  p.  789.) 

No  more  discussion  is  necessary  upon  this  point,  but  it  remains  to 

be  said  that  the  only  evidence  in  the  case  that  there  was  ever  a  prior 

slave  or  anv  other  kind  of  a  marriage  bv  the  soldier  is  that  he  had  a 

boy  with  him  at  the  date  of  marriage  to  claimant,  or  soon  thereafter. 

and  declared  that  the  boy  v?as  \\\*  *o\\,  a\\&  VhaX,  <ta&\£aax.  *\sXk&<&»& 
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ms  a  bov  who  was  known  as  her  husband's  son.  No  other  warrant 
for  presuming  a  prior  marriage  exists  in  this  case.  The  soldier  was 
a  slave,  and  there  is  no  proof  of  any  kind  as  to  a  marriage  by  him 
prior  to  the  alleged  marriage  to  the  claimant. 

This  sweeps  out  of  consideration  the  question  of  the  bar  to  the  mar- 
riage between  the  claimant  and  soldier  because  of  a  prior  living  and 
undivorced  wife.  There  remains  for  consideration,  however,  the 
question  of  the  legality  of  the  marriage  which  is  the  foundation  of  the 
claim  at  bar.  ' 

Marriages,  such  as  the  one  under  consideration,  are  to  be  proven  in 
pension  cases  to  be  legal  marriages  according  to  the  law  of  the  place 
where  the  parties  resided  at  the  time  of  marriage  or  at  the  time  when 
the  right  to  pension  accrued.  (Section  2,  act  of  August  7,  1882, 
amending  section  4703,  Revised  Statutes.) 

The  evidence  in  the  record  is  to  the  effect  that  the  claimant  was 
married  to  the  soldier  in  November,  1865,  and  while  the  soldier  was 
still  in  the  service,  the  war  records  showing  that  he  was  mustered  in 
November  1,  1863,  and  mustered  out  with  his  companj^  January  9, 
1866. 

The  claimant  and  soldier  were  competent  to  contract  a  valid  marriage 
in  November,  1865,  the  State  of  Mississippi  having  completely  passed 
under  Federal  control.  The  emancipation  proclamation  had  full  mov- 
ing force  and  effect  at  that  date  throughout  the  State,  thus  freeing 
from  the  limitations  of  slaveiy  both  parties  to  the  contract.  See  Har- 
riet Tinnin  (8  P.  D.,  218)  for  a  complete  review  of  the  law  on  the  sub- 
ject of  the  effect  of  the  emancipation  proclamation  of  President  Lincoln 
of  January  1,  1863. 

The  evidence  regarding  the  marriage  consists  of  the  statements  of 
the  claimant,  a  comrade  of  the  soldier,  and  a  son  of  the  claimant  by  a 
prior  marriage,  and  is  to  the  effect  that  it  took  place  in  Natchez,  Miss., 
in  November,  1865.  The  claimant  declares  she  had  a  license  but  that 
she  had  lost  it.  It  is  thought  to  be  immaterial  and  therefore  unnec- 
essary' to  further  discuss  the  character  of  the  ceremonv  bv  which  the 
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marriage  was  celebrated,  because  under  the  law  her  title  rests  upon 
the  legality  of  the  marriage  according  to  the  laws  of  Louisiana,  where 
the  right  to  pension  accrued. 

The  undisputed  evidence  is  that  on  his  muster  out  the  soldier  went 
to  Davis  Bend,  Miss.,  and  lived  there  with  the  claimant  until  1867, 
when  the}'  moved  to  Waterproof,  La.,  living  there  for  five  or  six 
years,  then  moving  to  Concordia  Lake,  La.,  where  in  1S78  the  soldier 
was  hung  b}-  a  mob  during  the  u  Fairfax"  riots  of  that  year. 

During  all  this  time  the  uncontradicted  testimony  is  that  the  soldier 
and  claimant  lived  and  cohabited  as  man  and  wife  and  were  known  in 
the  communitv  where  thev  resided  as  husband  and  wife.  This  was 
during  a  period  of  eleven  years  prior  to  the  death  of  the  husband  of 
the  claimant : 
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One  of  the  leading  cases  in  this  country  on  the  subject  of  marriage 
and  presumptions  from  acts  of  cohabitation  and  living  together  as  man 
and  wife  is  that  of  Holmes  v.  Holmes  (6  La.,  463). 

The  opinion  is  a  short  one  and  is  quoted  almost  in  its  entirety: 

The  plaintiff  alleges  that  his  wife  and  child  came  as  passengers  from  Liverpool  to 
New  Orleans  in  a  vessel  of  which  the  defendant  was  master;  that  she  engaged  a 
cabin  passage,  but  agreed  to  sleep  in  a  stateroom  in  the  steerage,  the  staterooms  in 
the  cabin  being  taken  up.  He  claims  damages  for  a  violation  of  the  contract,  alleg- 
ing that  his  wife  was  driven  out  of  the  cabin,  compelled  to  eat  with  the  servants, 
and  in  other  respects  illtreated  on  her  passage.  The  defendant  admits  that  "one 
Eliza  Holmes,  with  her  child,"  did  come  out  as  passengers  in  the  ship,  but  he  alleges 
he  did  not  violate  his  contract,  and  that  any  change  of  her  accommodations  on  board 
was  justified  by  her  improper  behavior.  He  adds  that,  being  ignorant  whether  said 
Eliza  be  married,  as  is  alleged  by  the  plaintiff,  he  requires  strict  proof  of  the  mar- 
riage which  he  denies  to  exist.  On  the  trial  plaintiff  offered  witnesses  to  prove  that 
the  plaintiff  and  Mrs.  Holmes,  who  were  then  in  court,  had  lived  in  New  Orleans  a 
length  of  time  and  had  a  family,  and  were  reputed  husband  and  wife.  This  evidence 
was  rejected  by  the  court,  a  bill  of  exceptions  taken,  and  judgment  of  nonsuit  being 
rendered  the  plaintiff  appealed. 

It  was  contended  by  the  appellee  before  the  supreme  court  of  Louisiana  that  as 
the  code  requires  marriages  to  be  celebrated  in  the  presence  of  three  witnesses,  and 
an  act  to  be  drawn  up  and  signed  by  the  parties,  the  witnesses,  and  the  person  per- 
forming the  ceremony,  parole  evidence  is  inadmissible  to  prove  a  marriage  in  this 
State. 

Marriage  is  regarded  in  our  law  in  no  other  light  than  as  a  civil  contract,  highly 
favored,  and  depending  essentially  on  the  free  consent  of  the  parties  capable  by  law 
of  contracting.  Our  code  does  not  declare  null  a  marriage  not  preceded  by  a  license 
and  not  evidenced  by  an  act  signed  by  a  certain  number  of  witnesses  and  the  par- 
ties; nor  does  it  make  such  an  act  exclusive  evidence  of  a  marriage.  These  laws 
relating  to  forms  and  ceremonies,  here  regarded  as  directory  to  those  alone  who  are 
authorized  to  celebrate  marriages,  are  intended  to  guard  against  hasty  and  incon- 
siderate marriages  in  defiance  of  parental  authority.  Like  all  other  contracts,  it 
may  be  proved  by  any  species  of  evidence,  not  prohibited  by  law,  which  does  not 
presuppose  a  higher  species  of  evidence  within  the  power  of  the  party;  and  cohabi- 
tation as  man  and  wife  furnishes  presumptive  evidence  of  a  preceding  marriage.  It 
is  not  to  be  presumed  that  those  who  hold  themselves  out  in  society  as  man  and 
wife,  who  are  rearing  a  family  of  children  at  their  domestic  board,  to  whom  the 
father  gives  his  name  and  administers  a  parent's  protection  and  support,  are  living 
in  open  disregard  of  public  morals,  and  that  their  common  offspring  are  bastanls. 
Such  a  family  is  already  in  the  possession  of  a  civil  condition  or  status  not  to  be 
questioned  lightly  or  collaterally.     *    *    * 

See  also  In  succession  of  William  Hubce  (20  La.  An.,  97). 

Proof  of  cohabitation  in  the  absence  of  proof  of  celebration  is 
good  evidence  to  establish  a  marriage.  (Taylor  i\  Swett,  3  La.,  33; 
Wyche  v.  W}Tehe,  5  Martin,  La.,  201;  Hubbell  etal.  v.  Inkstein  et  al., 
7  La.  An.,  252). 

In  the  case  of  Hobdy  >'.  Jones  (2  La.  An.,  944),  the  supreme  court 
said: 

In  an  action  for  damages  for  slander  in  asserting  that  plaintiff  was  living  in  con- 
cubinage with  a  person  represented  to  be  his  wife,  proof  by  plaintiff  of  cohabitation 
and  reputation  as  husband  and  wife  is  sufficient  evidence  of  a  marriage. 
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In  his  charge  to  the  jury  the  trial  judge  said: 

The  circumstance  of  the  plaintiff  and  hie  wife  living  together  as  man  and  wife  was 
prima  facie  evidence  of  a  marriage  between  them. 

In  this  view  he  was  sustained  by  the  supreme  court. 

Evidence  of  cohabitation  creates  a  presumption  of  marriage. 
(Beaulieu  t\  Ternoir,  5  La.  An.,  480;  Cole  v.  Langley,  14  La.  An., 
770.) 

In  the  ease  of  Mrs.  Powers  t\  Executors  of  Charmbury  (35  La. 
An.,  030)  the  supreme  court  says: 

In  the  absence  of  primary  evidence  to  prove  marriage  it  may  be  proved  by  secon- 
dary or  circumstantial  evidence.  Reputation  and  long  cohabitation  will  create  a 
presumption  of  marriage,  but  such  presumption  can  be  rebutted  by  negative  testi- 
mony. Acts  of  the  parties  showing  their  own  conception  of  their  mutual  relations 
ire  the  best  test  of  the  legality  of  marriage  the  celebration  of  which  no  proof  has 
f>een  or  can  be  produced.  The  reputation  which  gives  rise  to  a  presumption  of 
marriage  must  be  general  and  consistent,  and  must  rest  on  proof  showing  that  the 
relations  between  the  parties  began  with  free  consent  to  enter  the  state  of  matrimony. 

In  the  case  of  Blasini  et  al.  r.  the  Succession  of  Blasini,  (30  La.  An., 
1368),  the  supreme  court  says: 

By  our  law  marriage  is  a  civil  contract.  The  most  important  of  all  contracts  it  is 
meet,  it  is  decent,  that  it  should  be  celebrated  with  such  publicity  and  such  solem- 
nities as  would  leave  no  defect  of  proof  that  the  parties  were  able  to  contract,  that  they 
were  willing  to  contract,  that  they  actually  did  contract.  The  presence  of  the  civil 
magistrate  or  minister,  and  of  kindred  and  friends,  is  eminently  proper;  and  the  license 
gives?  assurance  of  the  absence  of  all  legal  obstacles.  But  the  law  does  not  require 
written  evidence  of  the  marriage,  nor  the  testimony  of  those  who  were  present  and 
witnessed  the  ceremonv;  nor  does  it  avoid  the  contract  for  the  want  of  a  license.  In 
many  cases  it  would  be  cruelty  to  require  proof  of  actual  marriage.  *  *  *  The  law 
will  not  tolerate  the  presumption  that  a  man  and  woman  who  live  together  publicly 
&  husband  and  wife  are  really  living  in  concubinage  in  violation  of  law  and  public 
«l«*ncy.  From  certain  established  facts  certain  legal  presumptions  are  deduced,  and 
when  it  is  proven  that  the  parties  from  the  time  of  their  first  appearing  together  in  the 
community  in  which  they  made  their  permanent  domicile  publicly  cohabitated,  assum- 
ing to  be  husband  and  wife,  without  separation  or  interruption  until  death  intervened; 
that  the  woman  bore  the  man's  name,  and  he  called  her  his  wife  and  introduced 
her  as  his  wife,  and  declared  that  he  had  married  her;  where  they  present  to  the 
work!  their  offspring  as  their  children  and  rear  and  care  for  them,  the  law  accords 
to  the  man  and  woman  and  to  their  children  a  legal  and  social  status,  based  upon 
the  presumption  of  marriage,  the  consequences  of  which  is  the  presumption  of 
Intimate  filiation  and  descent,  which  imposes  on  those  who  assert  the  contrary  the 
burden  of  destroying  that  presumption.  This  presumption  does  not  sanction  volun- 
tary cohabitation  nor  elevate  concubinage  of  whatever  duration  to  the  dignity  of 
marriage.  "When  it  is  said  that  marriage  may  be  proven  by  reputation  the  meaning 
js  that  the  acts  and  conduct  of  the  parties,  as  established  by  satisfactory  proof,  author 
]zeand  create  the  presumption  that  they  were  actually  married,  and  this  presump- 
hon  ig  such  that  it  yields  only  to  proof  that  there  was  no  such  marriage  or  that  it 
w*s  void  because  of  some  nullity  established  by  law. 

The  evidence  in  this  case  is  undisputed  on  the  material  point  of  the 
claimant  living  and  cohabiting  with  the  soldier  from  the  date  of  the 


344  DECISI0N8    RELATING    TO   PENSIONS. 

marriage  as  alleged  in  Mississippi  up  to  and  until  his  death,  a  period 
of  twelve  rears.  Because  there  is  no  conflict  in  the  testimony  it  lias 
been  considered  unnecessary  to  quote  from  it. 

It  is  conceded  that  satisfactory  proof  as  to  an  actual  ceremony  of 
the  marriage  is  wanting,  but  all  the  facts  established  by  the  claimant, 
and  the  application  of  these  facts  to  the  law  of  Louisiana,  warrant  the 
conclusion  that  she  would  be  recognized  as  the  lawful  widow  of  the 
soldier  in  that  State. 

It  becomes  unnecessary  to  discuss  the  question  of  the  burden  of 
proof  referred  to  by  the  attorneys  in  their  appeal,  for  the  reason,  as 
above  stated,  no  prior  legal  marriage  was  shown,  nor  on  the  existing 
facts  and  conditions  could  one  be  presumed. 

The  action  appealed  from  is  reversed. 


\ 


EVIDENCE— VICIOUS  HABITS— PRESUMPTION. 

Benjamin  F.  Peterman. 

Vicious  habits  can  not  be  presumed,  in  case  of  an  injury,  unless  there  is  something 
concerning  the  nature  or  character  of  the  injury  which  warrants  such  a  pre- 
sumption, or  unless  the  evidence  shows  certain  facts  which  are  sufficient  to  raise 
such  a  presumption. 

Where  neither  the  nature  of  the  injury  nor  the  evidence  adduced  raises  such  a  pre- 
sumption, the  testimony  of  two  credible  witnesses,  to  the  effect  that  claimant  is 
now  a  man  of  good  habits,  and  that  they  do  not  believe,  and  have  no  reason  to 
l>elieve,  that  the  said  injury  was  due  to  vicious  habits,  will  be  considered  as 
sufficient  to  meet  the  requirements  of  the  statute,  provided  always  that  the 
claimant  is  a  man  of  good  repute  for  veracity,  and  that  he  shows  that  no  better 
evidence  is  obtainable  bv  him. 

Asfiistcnit  Secretary  F.  L.  Camjyhdl  to  the  Cooioi! turner  of  Pemion** 

Mau  1U  1901. 


Benjamin  F.  Peterman,  formerly  a  private  in  Company  E,  Eighty- 
fourth  Pennsylvania  Volunteer  Infantry,  filed  his  declaration  under 
the  act  of  June  27,  1890.  on  May  5,  1898,  claim  being  rejected  on 
November  17,  1898,  on  the  ground  that  claimant  was  unable  to  show 
"that  he  was  not  addicted  to  vicious  habits  at  date  when  injured." 
The  medical  action  was,  "no  ratable  disability  shown  independent  of 
loss  of  fingers/'     An  appeal  was  filed  on  December  19,  1898,  and  with 
it  the  affidavit  of  one  who  swore  that  she  wTas  a  member  of  claimant's 
family  at  the  time  of  the  injury,  and  that  said  injury  was  not  due  to 
vicious  habits.    The  claimant  having  previously  stated  that  the  injury 
to  his  left-hand,  which  consisted  of  the  loss  of  a  portion  of  three  of  the 
fingers,  occurred  in  June,  1882,  while  he  was  running  an  edger  in 
Chippewa  County,  Wis.,  but  that  he  was  unable  to  produce  the  affi- 
davits of  eyewitnesses  for  the  reason  that  he  had  failed  to  find  their 
addresses,  although  he  had  sought  for  them,  the  testimony  filed  with 
the  appeal  was  referred  back  to  the  Commissioner  of  Pensions  with 
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instructions  to  pass  upon  the  same,  and  for  a  return. of  the  papers  to 
this  Department  in  order  that  the  question  at  issue  might  be  decided 
with  as  little  delay  as  possible.  The  papers  have  been  returned,  and  it 
is  noted  that  action  of  rejection  was  had  on  April  11,  1901,  upon  the 
ground  that  the  new  evidence  is  not  sufficient  to  prove  that  claimant 
was  not  addicted  to  vicious  habits  on  the  date  on  which  the  injury 
occurred. 

It  is  first  to  be  noted  that  the  action  of  the  medical  referee  is 
couched  in  indefinite  terms.  Said  action  does  not  give  accurate  infor- 
mation as  to  whether  or  not  there  is  a  pensionable  disability  in  the 
case  even  if  the  injury  to  the  left-hand  be  included,  although  it  would 
be  a  fair  inference,  from  the  express  terms  of  the  action  taken,  that 
there  was  a  ratable  disability  if  the  injury  of  the  hand  were  included. 
The  Department,  however,  desires  to  state  at  the  outset  that  it  does 
not  express  an  opinion  upon  the  degree  of  disability  existing  in  this 
case,  that  being  a  matter  which  should  be  decided  later  on  by  the 
proper  officials,  and  in  such  terms  as  would  leave  no  doubt  as  to  their 
true  meaning. 

This  claim  stands  rejected  upon  the  ground  that  claimant  has  not 
shown  "that  he  was  not  addicted  to  vicious  habits  at  the  date  when 
injured."  From  a  technical  standpoint  the  rejection  was  error,  for  the 
reason  that  claimant  may  have  been  addicted  to  vicious  habits  at  the 
date  when  he  was  injured  and  yet  be  entitled  to  a  pension.  The  issue 
under  the  statute  is,  Did  vicious  habits  on  the  pail  of  claimant  con- 
tribute in  anv  manner  to  the  disability  by  reason  of  which  he  claims 
pension?  It  matters  not  how  many  vicious  habits  claimant  had  at  the 
date  when  the  alleged  injury  took  place  unless  such  vicious  habits  were 
the  cause  of  the  injury. 

The  facts  necessary  for  a  proper  understanding  of  the  issue  in  this 
case  are  as  follows:  The  claimant  swears  that  his  fingers  were  cut  off 
while  he  was  engaged  in  operating  an  edger  in  a  sawmill.  He  states 
that  the  accident  occurred  some  sixteen  years  prior  to  the  filing  of  his 
claim;  that  it  was  not  the  result  of  any  vicious  habits  on  bis  part;  that 
it  is  impossible  to  produce  the  testimony  of  eyewitnesses,  and  he  sub 
mits  the  only  evidence  he  ca'  procure.  Said  evidence  is  the  sworn 
affidavit  of  one  Hattie  L.  Henderson,  who  states  she  was  a  member  of 
claimant's  family  at  the  time  said  accident  occurred;  that  she  knows 
him  to  be  a  sober  man,  and  that  the  said  injuiy  is  not  the  result  of 
ricious  habits.  It  is  apparent,  from  the  formal  part  of  her  affidavit, 
that  she  was  but  9  years  of  age  when  the  accident  occurred. 

The  only  question  in  this  case  is  as  to  the  kind  and  amount  of  testi- 
mony necessary  to  prove  that  a  certain  disability  is  not  due  to  vicious 
habits.  It  is  a  well-accepted  fact  that  not  everything  required  to  be 
proved  must  necessarily  be  subjected  to  the  same  degree  of  proof. 
Some  matters  are  accepted  as  proved  upon  tV\e  \>yo&\\qXao\\  <A  n^x^ 
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slight  testimony,  while  other  matters  require  the  strongest  and  most 
convincing  evidence.  The  question  at  issue  in  this  case  was  very  ably 
discussed  in  the  opinion  of  the  case  of  John  Martin  (7  P.  D.,  578),  and 
it  was  therein  demonstrated  that  no  general  rule  could  be  laid  down  as 
a  standard  by  which  all  cases  could  be  judged.  It  was,  in  said  opin- 
ion, held  that  in  claims  where  the  facts  were  similar  to  the  one  under 
discussion,  and  wherein  there  was  nothing  to  create  a  suspicion  that 
habits  had  any  agency  in  producing  the  disability,  that  it  was  sufficient, 
provided  that  claimant  was  unable  to  produce  testimony  from  persons 
who  had  actual  personal  knowledge  of  the  origin  of  the  said  disability, 
for  him  to  file  his  own  affidavits,  which  should  recite  the  circumstances 
under  which  the  disability  was  incurred,  together  with  the  testimony 
of  two  credible  witnesses  who  had  known  him  from  a  time  antedating 
said  incurrence,  to  the  effect  that  claimant  was  a  man  of  good  habits. 
The  above  rule  was  laid  down  to  be  applied  to  cases  wherein  the  nature 
and  character  of  the  injury  was  not  such  as  to  raise  a  presumption  that 
the  said  injury  was  due  to  vicious  habits,  and  the  rule  has  been  the 
standard  of  judgment  in  this  Department  ever  since  it  was  promulgated. 

It  still  appears  to  this  Department  that  each  claim  wherein  the 
question  of  vicious  habits  is  raised  must  stand  upon  its  own  footing. 
The  law  requires,  virtually  in  express  terms,  that  the  disability  must 
be  shown  to  be  not  due  to  vicious  habits.  The  Department  has  no 
desire  or  intention  to  break  down  reasonable  checks  and  safeguards 
surrounding  the  adjudication  of  pension  claims,  or  of  weakening  the 
class  of  evidence  necessary  to  establish  certain  facts,  by  substituting 
other  evidence  than  is  usually  employed  in  ordinary  courts  of  law  to 
prove  certain  facts.  But  this  Department  will  not,  on  the  other  hand, 
sanction  the  employment  of  safeguards  or  checks  not  necessary  under 
the  law,  or  which  will  put  a  claimant  to  a  degree  of  proof  not  warranted 
by  the  facts  in  the  particular  case. 

This  claimant  swears  that  he  lost  his  fingers  while  operating  an 
edger  in  a  sawmill  in  1882,  and  can  not  secure  testimony  of  eyewitnesses, 
although  he  has  sought  diligently  therefor.  The  occupation  was  a 
hazardous  one,  and  the  accident  not  unusual  to  occur  to  the  most  sober 
and  cautious  individual  while  pursuing  such  an  occupation.  Intoxica- 
tion is  the  most  probable  vicious  habit  which  would  be  considered  to 
arise  in  this  case,  and  it  is  safe  to  assume  that  such  an  accident  would 
occur,  in  any  number  of  given  cases,  much  more  frequently  to  sober 
individuals  than  to  intoxicated  ones.  The  employment  of  persons, 
when  intoxicated,  in  hazardous  occupations,  is  unusual  by  employers 
on  the  ground  of  self-interest,  as  well  as  by  the  parties  themselves 
from  the  natural  instinct  of  self-preservation.  The  reasonableness  of 
such  a  statement  is  apparent  from  everyday  experience  and  common 
sense. 

There  is  no  reasonable  or  natural  pYe^vwn^tvoiv  that  one  is  addicted 
to  vicious  habits;   the  presumptions  ai*e  d\  Ik  ote  ^w ,    TY>E«tt*.\& 
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[>tbing  in  the  nature  of  the  injury  described  in  this  case  which  would 
use  a  valid  suspicion  that  it  was  the  result  of  vicious  habits,  and 
Ainiant  should  not  be  put  to  any  great  degree  of  proof  in  order  to 
low  that  the  described  injury  was  not  the  result  of  vicious  habits.  It 
i  believed  that  even  a  broader  rule  than  that  laid  down  in  the  opinion 
i  the  case  of  John  Martin,  supra,  would  amply  fulfill  the  requirements 
f  the  statute  in  a  case  like  the  one  under  consideration,  and  in  others, 
f  which  there  are  many,  where  the  facts  are  equivalent  or  similar  to 
lose  in  the  present  case. 

Where  there  is  nothing  in  the  nature  or  character  of  an  injury 
hown  to  exist  which  would  raise  any  reasonable  suspicion  that  it  was 
ae  result  of  vicious  habits,  vicious  habits  should  not  be  presumed, 
nd  claimant  should  not  be  required  to  furnish  any  unreasonable  testi- 
ionv.  His  own  affidavit,  and  the  affidavits  of  two  or  more  credible 
fitnesses  that  he  is  a  man  of  veracity  and  of  good  habits,  will  be  con- 
idered  as  sufficient,  notwithstanding  the  fact  that  the  corroborating 
ritnesses  have  no  personal  knowledge  of  the  said  incurrence,  and  not- 
withstanding the  further  fact  that  they  had  no  acquaintance  with  the 
laimant  until  a  date  subsequent  to  the  incurrence,  always  provided 
hat  claimant  has  satisfactorily  shown  that  such  evidence  is  all  that 
an  be  obtained  by  him.  The  corroborating  witnesses  should  also  be 
We  to  swear,  and  so  do,  that  from  their  own  personal  knowledge  of 
laimant  they  do  not  believe,  and  have  no  reason  to  believe,  that  the 
lisability  shown  to  exist  was  in  anywise  due  to  vicious  habits. 

In  the  case  at  bar  claimant  has  given  a  seemingly  straightforward 
kccount  of  the  circumstances  under  which  he  incurred  his  injury. 
:Ie  has  furnished  the  testimonv  of  an  individual  who  is  now  2G  years 
>f  a^e  to  the  effect  that  he  is  a  man  of  sober  habits  and  that  she  knows 
>f  her  own  knowledge  that  the  injury  was  not  incurred  by  reason  of 
ricious  habits.  If  this  affiant  is  a  person  of  good  repute  for  truth,  her 
testimony  can  not  be  discarded  on  account  of  the  fact  that  she  was  but 
J  years  of  age  when  the  accident  occurred.  This  is  not  testimony  of 
i  child  9  3'ears  of  age,  but  is  the  testimony  of  an  adult  person  as  to 
matters  happening  in  her  childhood,  and  it  can  not  bo  presumed  that 
she  testifies  falsely  in  regard  to  such  matters.  Were  not  other  testi- 
mony obtainable,  the  Department  would  have  no  hesitancy  in  admit- 
ting claim  under  the  evidence  now  in  the  case.  It  is  believed,  however, 
iat  this  claimant  will  experience  no  difficulty  in  showing  that  he  has 
>een  a  man  of  good  habits  from  a  period  antedating  the  accident;  but 
f  from  untoward  circumstances  the  claimant  can  not  produce  such 
vidence,  it  will  be  sufficient  if  he  show  that  he  is  now  a  man  of  good 
tabits,  and  that  his  witnesses  swear  that  the}'  have  no  reason  to  believe 
hat  the  injury  to  the  left  hand  was  the  result  of  vicious  habits. 

The  action  appealed  from  is  set  aside  and  the  case  remanded  for 
eopening  and  readjudieation  in   conformity  \v\t\i  t\\fc  \\ere*  \vk\:««l 
^pressed. 
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JURISDICTION— MEDICAL  EXAMINATIONS-EXPERTS- ACT  JULY 

85,  1882. 

Samuel  S.  Bowman. 

The  third  subdivision  of  section  4  of  the  act  of  July  25,  1882,  confers  discretion  on      j 
the  Commissioner  of  Pensions,  in  the  exercise  of  which  he  may  order  a  claimant      t 
to  be  examined  by  an  expert  without  an  examination  before  a  full  board  of 
examining  surgeons. 

Assistant  Secretary  JF.  Z.  Campbell  to  the  Cmnmissioner  of  Peimom, 

May  21,  1901. 

Samuel  S.  Bowman,  formerly  a  member  of  the  United  States  Marine 
Corps,  filed  a  claim  for  pension  under  the  general  law  September  17, 
1897,  alleging  defective  sight  and  impaired  hearing.     This  claim  was     j 
rejected  May  25,  1898,  on  the  ground  of  no  disability  from  causes     * 
alleged  since  date  of  filing  claim. 

December  22,  1898,  claimant,  b}-  his  attorney,  filed  an  appeal  to  the     i 
Department,  which  appeal  is  as  follows:  ' 

Applicant  in  above-described  claim  for  pension  under  the  general  law  for  impaired 
sight  and  total  deafness  of  left  ear. 

On  January  13,  1898,  he  was  examined  by  a  specialist  in  Philadelphia,  Pa.,  and  on 
his  report  his  claim  was  rejected  because  of  no  disability. 

March  25,  1898,  he  filed  an  affidavit  describing  the  manner  in  which  he  was  exam- 
ined and  protesting  against  the  adjustment  of  his  claim  on  the  expert's  report. 

No  attention  was  paid  to  his  protest,  although  filed  four  or  five  months  before  the 
expert's  report  was  acted  on. 

From  the  adverse  action  I  have  the  honor  to  appeal  and  to  submit  that  the  appli- 
cant's protest  should  have  been  considered,  and  that  the  statements  contained  therein 
were  sufficient  to  justify  the  Bureau  in  directing  another  examination,  especially  in 
view  of  the  fact  that  the  affidavit  was  presented  before  the  applicant  was  aware  of 
the  result  of  the  expert's  examination. 

Furthermore,  I  submit  that  under  the  first  paragraph  of  section  4  of  the  act  of  July 
25,  1882,  the  applicant  should  have  been  ordered  before  a  full  board  of  surgeons 
.instead  of  an  expert,  and  if  that  full  board  failed  to  satisfactorily  determine  the 
"degree  of  difiability,"  then  the  Commissioner  has  authority  to  order  an  examina- 
tion by  an  expert.  Because  an  applicant  alleges  defective  hearing  and  sight  is  no 
reason  for  assuming  that  the  "degree  of  disability  can  not  be  determined  truthfully 
or  satisfactorily,  excepting  by  expert  examination,"  neither  is  it  sufficient  cause  for 
denying  an  examination  by  a  full  board  of  surgeons. 

Under  the  provisions  of  the  paragraph  above  referred  to,  an  examination  by  one 
surgeon  can  not  be  made  except  when  it  is  impracticable  for  a  claimant  to  present 
himself  before  a  Ixuird. 

When  this  applicant  was  examined  he  resided  in  the  city  of  Philadelphia,  Pa., 
where  there  are  three  or  four  boards,  and  it  was  not  impracticable  for  him  to  present 
himself  before  one  of  them. 

I  respectfully  request  that  you  direct  that  this  applicant  I*  ordered  for  examina- 
tion before  a  board  of  surgeons  in  order  that  he  may  have  the  benefit  of  such  an 
examination  as  the  law  provides. 

This  appeal  raises  the  question  of  whether  the  action  of  the  Bureau 
in  sending  claimant  to  a  specialist  on  diseases  of  the  eye  and  ear  instead 
of  before  a  full  board  of  examining  surgeons^  was  proper. 
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In  a  slip  addressed  to  the  honorable  Commissioner  of  Pensions  under 
date  of  August  29.  1S9S,  the  attorney  has  the  following  to  say: 

I  respectfully  protest  against  the  rejection  of  the  within  described  claim  for  the 
reason  that  it  is  based  upon  the  report  of  a  single  surgeon  ( a  specials*  ».  the  applicant 
not  waiving  his  rights  under  the  act  of  July  25.  1882. 

At  the  time  of  his  examination  he  was  residing  in  Philadelphia,  Pa.,  where  there 
was  two  or  three  boards  of  surgeons,  before  one  of  which  he  should  have  been 
ordered  to  appear  for  examination.  See  decision  in  the  case  of  Predmore,  8  P.  D., 
p.  165. 

I  respectfully  ask  that  the  applicant  be  granted  a  medical  examination  in  accord- 
ance with  law,  and  that  the  case  be  referred  to  the  medical  referee  for  that  purpose. 

This  slip  was  referred  to  the  medical  division,  and  under  date  of 
September  15,  1898,  the  following  answer  was  returned: 

In  this  case  the  claimant  was  accorded  the  benefit  of  an  examination  by  an  expert 
in  diseases  of  eyes  and  ears,  in  accordance  with  act  of  July  25,  1882.  This  expert 
was  not  a  member  of  a  board  of  examining  surgeons;  hence  the  decision  cited  in  the 
Predmore  case  does  not  apply  in  this  case. 

The  issue  squarely  presented  here  is,  was  the  claimant  deprived  of 
any  of  his  legal  rights  when  he  was  caused  to  report  before  a  specialist 
before  having  been  examined  by  a  full  board  of  surgeons? 

The  act  of  July  25.  1882,  fixes  the  duty  of  the  Bureau  regarding 
medical  examinations.  The  first  subdivision  of  section  4  of  said  act  is 
as  follows: 

That  the  Commissioner  of  Pensions  is  hereby  authorized  to  appoint  surgeons  who, 
tinder  his  control  and  direction,  shall  make  such  examination  of  pensioners  and 
claimants  for  pension  or  increased  pension  as  he  shall  require;  and  he  shall  organize 
boards  of  surgeons,  to  consist  of  three  members  each,  at  such  points  in  each  State  as 
he  shall  deem  necessary,  and  all  examinations,  so  far  as  practicable,  shall  be  made 
by  the  boards,  and  no  examination  shall  be  made  by  one  surgeon  excepting  under 
such  circumstances  as  make  it  impracticable  for  a  claimant  to  present  himself  before 
a  board:  Provided  y  That  the  Commissioner  may,  when  in  his  opinion  the  exigencies 
of  the  service  require  it,  organize  a  board  of  three  surgeons  who,  under  his  direction, 
shall  review  the  work  of  any  regularly  appointed  board  of  surgeons:  I*rovided  further, 
That  all  examinations  shall  be  thorough  and  searching,  and  the  certificate  contain  a 
full  description  of  the  physical  condition  of  the  claimant  at  the  time,  which  shall 
include  all  the  physical  and  rational  signs  and  a  statement  of  all  structural  changes. 

The  third  subdivision  of  the  same  section  is  as  follows: 

The  Commissioner  may,  when  in  his  judgment  the  degree  of  disability  can  not  be 
determined  truthfully  or  satisfactorily  excepting  by  expert  examination,  employ  an 
expert,  not  a  regularly  appointed  surgeon,  to  make  the  examination;  and  the  fee  for 
such  examination  shall  be  five  dollars:  Provided,  That  the  fee  for  an  expert  examina- 
tion shall  not  be  paid  to  any  regularly  appointed  examining  surgeon. 

It  will  be  noted  that  the  first  division  of  said  section  savs: 

*  *  *  and  all  examinations,  so  far  as  practicable,  shall  be  made  by  the  boards, 
ind  no  examination  shall  be  made  by  one  surgeon  excepting  under  such  circumstances 
is  make  it  impracticable  for  a  claimant  to  present  himself  before  a  board. 

The  words  "so  far  as  practicable  v  in  the  section  doubtless  refer  to 
;he  nature  of  the  examination,  because  in  the  same  sewtoaRfc  Ita  ^otA 


350  DECI8IONS   RELATING   TO   PEN8ION8. 

i '  impracticable  "  i  n  connection  with  the  ability  of  the  claimant  to  appear 
before  a  board  is  used.  Be  this  as  it  mar,  it  becomes  unnecessary  to 
discuss  this  division  of  the  act  in  view  of  the  well-known  rule  of  con- 
struction of  a  statute  that  the  whole  of  a  statute  must  be  considered 
in  its  construction.  No  one  section  or  division  of  an  act  can  be  segre- 
gated and  construed  separately  from  the  full  context. 

The  third  division  of  the  section  under  consideration  unquestionably 
gives  the  Commissioner  discretionary  power  to  send  a  claimant  before 
an  expert  whenever  fct  in  his  judgment  the  degree  of  disability  can  not  • 
be  determined  truthfully  or  satisfactory,"  except  by  his  so  doing. 

The  claimant  in  this  case  alleged  impaired  vision  and  loss  of  hear-  1 
ing,  disabilities  peculiarly  within  the  scope  of  an  expert  on  the  eye  and 
ear  to  discover.  It  has  been  the  practice  of  the  Bureau  for  many 
years,  in  a  claim  where  the  only  alleged  disabilities  are  those  which 
onh-  an  expert  in  those  diseases  can  fully  describe  and  discover,  to  send 
a  claimant  before  the  proper  expert  in  order  that  he  may  have  the 
benefit  of  learning  and  experience  in  that  particular  line.  It  is  a  well- 
known  fact  that  the  ordinary  practitioner,  engaged  in  the  general  prac- 
tice of  medicine,  has  at  hand  few  appliances  for  the  examination  of  the 
eye  and  ear,  and  generally  can  give  only  superficial  examinations  and 
report  subjective  conclusions.  j 

From  a  careful  consideration  of  the  whole  of  the  act  of  July  25,    I 

*  -J 

1882,  and  its  application  to  the  case  in  issue  here,  it  is  concluded  that 
the  honorable  Commissioner  had  the  undoubted  right  to  send  the 
claimant  before  an  expert  for  examination  for  the  alleged  disabilities. 
The  law,  in  the  division  granting  power  to  the  Commissioner  to 
employ  an  expert,  limits  that  power  to  cases  awhen  in  his  (Commis- 
sioner's) judgment  the  degree  of  disability  cannot  be  determined 
truthfully  or  satisfactorily."  In  this  case  that  judgment  seeing  to  . 
have  been  fairly  exercised,  and  in  a  case  that  called  for  its  exercise. 

It  will  be  noted  that  the  case  of  Byron  A.  Predmore  (8  P.  D.,  165)  ' 
is  referred  to  by  the  attorney  as  deciding  that  the  claimant  had  a  legal 
right  to  demand  an  examination  before  a  full  board,  where  he  had  not 
waived  that  right.  A  careful  reading  of  the  Predmore  case  does  not 
lead  to  any  such  conclusion.  It  is  apparent  that  the  third  division  of 
the  fourth  section  of  the  act  of  July  25,  1882,  was  not  considered  in 
the  opinion.  Reference  to  it  should  have  been  made  in  that  opinion, 
although  the  case  under  consideration  at  that  time  did  not  necessarily 
involve  it.  It  will  be  noted,  however,  that  the  rules  laid  down  for  the 
guidance  of  the  Pension  Bureau  are  limited  to  claimants  who  u  shall 
have  been  ordered  before  a  board  of  examining  surgeons." 

It  is  stated  in  the  opinion,  page  169: 

The  act  of  July  25,  1882,  is,  in  so  far  as  it  deals  with  the  subject  of  medical  exami- 
nations of  claimants  for  pension,  mandatory  in  its  terms.  There  is,  therefore,  no 
alternative  course,  and  it  must  be  enforced. 
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This  statement  certainly  does  not  apply  to  the  third  division  of  sec- 
tion 4  of  said  act,  which,  on  its  face,  gives  discretion  to  the  Commis- 
sioner in  certain  cases.  The  portions  of  the  act  involved  in  the 
Predinore  case  are  mandatorv,  and  are  so  in  all  cases  that  do  not  come 

%>      7 

within  the  terms  of  the  third  subdivision  of  section  4  of  the  said  act. 
The  expression  above  quoted  from  the  opinion  is  but  dictum  at  best, 
for  the  reason  that  the  portion  of  the  act  considered  here  was  not 
under  consideration  in  that  case. 

On  March  26,  1898,  the  claimant  filed  in  the  Pension  Bureau  a  pro- 
test against  the  examination  by  the  expert  on  the  ground  that  it  was 
conducted  in  a  cursory  and  unsatisfactory  manner,  demanding  at  that 
time  his  right  to  be  examined  before  a  full  board.  As  to  this  protest 
the  certificate  from  that  examination  will  speak  for  itself.  It  is  as 
follows: 

Age  48  years.  O.  D.  20/82  p't  2  20/40  with  a  1.75;  0.  8.  20/82  p't  2  20/40  added  to 
distance;  correction  reads  some  of  No.  1  J.  at  12  feet.  Is  wearing  2.75  for  near. 
Mild  conjunctivitis;  cornea  clear.  Pupils  3.5  M.  M;  react  normally  to  light  and 
convergence,  and  dilate  regularly. 

Goph.  O.  D.  Lens  and  media  clear;  fundus  normal,  refraction  as  above.  Vision 
with  correction  should  be  better,  probably  due  to  insensibility  of  the  retinae.  I  find 
no  disability  as  regards  eyes. 

Ears:  Right,  membrane  opaque,  somewhat  thickened  and  contracted.  Left, 
ilightly  opaque.  Right,  can't  hear  watch  on  contact  or  tuning  fork  at  1  inch.  Left, 
iratch  at  7  inches;  T.  f.  at  2  feet.  Right,  ordinary  conversation  at  3  feet,  not  at  6 
eet;  left,  ordinary  conversation  at  20  feet.  Bone  conduation  normal.  Right  eusta- 
chian tube  impervious;  left,  pervious.  Follicular  pharyngitis  and  chronic  rhinitis. 
Uight  deviation  of  nasal  septum  to  right  side.  Slight  (catarrhal)  deafness  of  right 
•ar.     Rating  4/30. 

From  this  certificate  it  appears  that  the  examination  by  this  expert 
«ras  thorough,  extending  to  the  inner  structures,  and  that  all  well- 
tnown  and  approved  tests  were  used  to  determine  the  exact  extent  of 
claimant's  disability  from  causes  alleged. 

Xo  legal  or  medical  injustice  seems  to  have  been  done  claimant  in 
this  case  and  the  action  appealed  from  is  affirmed. 


JURISDICTION— GUARDIANSHIP— PENSION  FUND-ACCRUED  PENSION. 

Commissioner  of  Pensions. 

1.  The  guardian  of  a  pensioner  is  the  agent  of  the  United  States  for  the  proper  expend- 

iture of  pension  money  in  his  hands,  irrespective  of  the  duties  devolved  upon 
him  by  the  State  law. 

2.  A  pension  fund  granted  to  a  pensioner,  in  the  hands  of  a  guardian,  is  in  transitu 

until  it  reaches  its  final  destination,  and  is  controlled  only  by  the  United  States; 
and  the  Commissioner  of  Pensions  is  invested  with  the  discretionary  power  neces- 
sary to  the  proper  administration  of  the  pension  laws,  and  guardians  holding 
pension  funds  are  subject  to  his  direction,  both  before  and  after  the  death  of 
their  wards. 
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3.  All  funds  which  have  accumulated  in  the  hands  of  a  guardian  by  operation  of  the 

pension  law,  and  have  not  been  paid  to  the  pensioner  or  expended  in  accordance 
with  law  in  his  behalf,  are  in  the  nature  of  accrued  pension. 

4.  An  unexpended  pension  fund  in  the  hands  of  a  guardian  has  not,  in  legal  contem- 

plation, been  paid  to  the  pensioner,  and  is  an  accrued  pension. 

5.  The  act  of  March  2,  1895,  is  the  law  of  distribution  of  accrued  pension  of  a 

deceased  pensioner,  and  applies  to  the  fund  in  the  hands  of  a  guardian  unex- 
pended at  the  time  of  such  pensioner's  decease. 

Assistant  Secretary  jF.  L.  Campbell  to  the  CommUsiofier  of  Pension^ 

May  22,  1901. 

I  am  in  receipt  of  your  recent  communication,  which  is  as  follows: 

I  have  the  honor  to  invite  your  attention  to  a  condition  of  affairs  resulting  from  the 
present  and  heretofore  existing  practice  in  paying  pensions  to  fiduciaries,  which 
suggested  to  me  the  necessity  for  some  remedial  action. 

The  guardians'  accounts  rendered  to  this  Bureau  in  compliance  with  the  require- 
ment recently  adopted  with  your  approval  show  large  and  steadily  increasing  accu- 
mulations of  pension  money  in  the  hands  of  many  of  this  class  of  payees,  and  in 
many  cases  these  accumulations  are  found  to  equal,  or  to  largely  exceed  the  amount 
of  the  bonded  security. 

For  this  state  of  affairs  the  causes  shown  or  assigned  are  various. 

In  the  cases  of  minor  children  the  guardians  are  found  to  be  withholding  the  pen- 
sion with  and  without  court  instructions,  to  provide  their  wards  "a  starting  in  life" 
on  attaining  their  majority.  Such  action  may  be  appropriate  and  justifiable  where 
the  children  have  other  means  of  support,  but  in  many  cases  it  is  found  they  are 
being  deprived  thereby  of  the  advantages  of  proper  training  during  the  formative 
period  of  their  lives  through  the  necessity  they  are  put  to  of  being  self-supporting. 

By  far  the  more  important  cases,  however,  viewed  as  to  the  conditions  herein 
dwelt  upon,  are  those  of  the  insane,  as  in  such  the  highest  rates  of  pension  are 
involved  and  the  pensioners  are  of  that  class  for  whose  maintenance  more  or  leas 
adequate  State  provision  is  made.  This  provision  the  guardians  are  sometimes 
obliged  to  accept,  and  in  certain  of  the  States  it  seems  the  authorities  of  the  hospi- 
tals provided,  are  prohibited  from  receiving  substantial  contributions  in  money  or 
goods  for  the  use  and  support  of  their  charges,  while  in  other  cases  guardians  are 
found  to  avail  themselves  of  such  State  provision  and  let  it  suffice,  where  the  pen- 
sion is  ample  to  provide  their  wards  the  greater  comforts  and  better  medical  atten- 
tion to  be  obtained  in  private  institutions,  or  there  is  nothing  to  prevent  its  being 
applied  to  supplement  such  provision.  The  result  is  that  numbers  of  these  pension- 
ers are  classed  with  and  receive  no  better  treatment  than  paupers,  while  the  Faieral 
bounty  designed  to  save  them  from  such  condition  is  withheld  from  them  for  the 
enrichment  of  their  legal  representatives,  who  are,  in  many  cases,  not  within  the 
degrees  of  relationship  to  the  pensioner  entitling  them  to  consideration  under  the 
pension  laws,  and  were  consequently  not  intended  by  Congress  to  be  benefited  by 
the  pension  fund,  and  should  certainly  not  be  admitted  to  participation  therein 
through  such  deprivation  of  the  pensioner. 

There  are  many  cases  of  this  latter  class.  A  statement  of  the  conditions  found  in 
three  of  them  is  herewith  submitted  as  best  showing  the  evils  of  the  situation,  ami 
the  extent  to  which  pension  money  is  being  diverted  in  the  manner  described. 

As  the  law  authorizing  payment  of  pensions  to  guardians  provides  only  that  "pay- 
ment to  persons  laboring  under  legal  disabilities  may  be  made  to  the  guardians  of 
such  persons"  (sec.  4766,  R.  S.,  U.  S. )  and  is  therefore  held  to  be  merely  permissive 
and  not  mandatory  in  its  terms,  I  would  suggest  as  the  most  effective,  if  not  the  only 
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available,  corrective  means  in  the  present  state  of  the  laws  that  a  wider  discretion 
than  appears  to  be  permitted  under  departmental  decisions  in  the  Edward  W.  Moore 
case  (P.  P.,  vols.  8,  p.  400,  and  9,  p.  55)  t>e  given  me  to  exercise  in  the  matter  of 
authorizing  payment  of  ]>ensions  to  guardians,  to  the  end  that  such  payment  may  be 
made  only  as  there  is  shown  to  l>e  need  of  the  pension  for  the  pensioner's  immediate 
use  ami  benefit,  and  as  it  is  shown  to  be  so  applied;  the  pension  withheld  in  pursu- 
ance of  such  course  to  be  paid  to  the  pensioner  upon  his  or  her  restoration  to  compe- 
tency, or,  in  the  case  of  minor  children,  upon  their  attaining  their  majority,  and  in 
the  event  of  the  pensioner's  death,  in  accordance  with  the  provisions  of  the  act  of 
March  2,  1895. 

The  inquiries  propounded  in  said  communication  must  be  answered 
in  the  light  of  the  laws,  as  embodied  in  the  statutes  and  decisions  of  the 
Federal  courts,  which  define  the  powers  of  the  Commissioner  of  Pen- 
sions relating  to  money  that  has  been  paid  to  guardians  of  minors  and 
insane  persons. 

So  much  of  section  4766,  United  States  Revised  Statutes,  as  relates 
to  the  subject  of  investigation  is  as  follows: 

Hereafter  no  pension  shall  be  paid  to  any  person  other  than  the  pensioner  entitled 
thereto,  nor  otherwise  than  according  to  the  provisions  of  this  title;  and  no  warrant, 
power  of  attorney,  or  other  paper  executed  or  purporting  to  be  executed  by  any  pen- 
sioner to  any  attorney,  claim  agent,  broker,  or  other  persons  shall  be  recognized  by 
any  agent  for  the  payment  of  pensions,  nor  shall  any  pension  he  ])aid  thereon;  but 
the  payment  to  persons  laboring  under  legal  disabilities  may  be  made  to  the  guardi- 
ans of  such  persons  in  the  manner  herein  prescribed,  and  pensions  payable  to  per- 
sons in  foreign  countries  may  be  made  according  to  the  provisions  of  existing  laws: 
Prwided,  That  in  case  of  an  insane  invalid  pensioner  having  no  guardian,  but  having 
a  wife  or  children  dependent  upon  him  (the  wife  being  a  woman  of  good  character), 
the  Commissioner  of  Pensions  is  hereby  authorized,  in  his  discretion,  to  cause  the 
pension  to  be  paid  to  the  wife,  upon  her  properly  executed  voucher,  or,  in  case  there 
is  no  wife,  to  the  guardian  of  the  children,  upon  the  properly  executed  voucher  of 
such  guardian,  and  in  like  manner  to  cause  the  pension  of  invalid  pensioners  who 
are  or  may  hereafter  l>e  imprisoned  as  punishment  for  offenses  against  the  laws,  to  be 
paid  while  so  imprisoned  to  their  wives  or  the  guardians  of  their  children. 

The  penal  laws  relating  to  embezzlement  of  pension  money  are 
copied  below. 

Sbc.  4783.  Every  guardian  having  the  charge  and  custody  of  the  pension  of  his 
ward  who  embezzles  the  same  in  violation  of  his  trust,  or  fraudulently  converts  the 
same  to  his  own  use,  shall  be  punished  by  fine  not  exceeding  two  thousand  dollars 
or  imprisonment  at  hard  labor  for  a  term  not  exceeding  five  years,  or  both. 

Sec.  5486.  If  any  guardian  having  the  charge  and  custody  of  the  pension  of  his 
ward  shall  embezzle  the  same  in  violation  of  his  trust,  or  fraudulently  convert  the 
same  to  his  own  use,  he  shall  be  punished  by  a  tine  not  exceeding  two  thousand 
dollars  or  imprisonment  at  hard  labor  for  a  term  not  exceeding  five  years,  or  both, 
at  the  discretion  of  the  court. 

The  above-mentioned  section  was  amended  on  February  10, 1891,  so 
as  to  read  as  follows: 

Every  guardian,  conservator,  curator,  committee,  tutor,  or  other  person  having 
charge  and  custody  in  a  fiduciary  capacity  of  the  pension  of  his  ward,  who  shall 
embezzle  the  same  in  violation  of  his  trust  or  fraudulently  convert  the  same  to  his  own 
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use,  shall  be  punished  by  fine  not  exceeding  two  thousand  dollars  or  imprisonment 
at  hard  labor  for  a  term  not  exceeding  five  years,  or  both,  at  the  discretion  of  the 
court.     (26  Stat.,  746.) 

Much  light  is  thrown  upon   the  subject  of  investigation  by  the 
decision  of  the  Supreme  Court  of  the  United  States  in  the  case  of  the 
United  States  v.  Hall  (98  U.  S.,  343).     Hall  being  the  guardian  of 
William  Williamson,  a  minor  pensioner,  was  indicted  in  the  circuit 
court  of  the  United  States  for  the  southern  district  of  Ohio,  under 
the  provisions  of  section  4783,  Revised  Statutes,  for  having  felonious]? 
embezzled  pension   money  belonging  to  his  ward.     The  defendant 
Appeared  and  demurred  to  the  indictment,  whereupon  the  following 
questions  arose  upon  which   the   judges   of  the   circuit  court  were 
opposed  in  opinion,  which  questions  were  duly  certified  to  the  Supreme 
Court: 

1.  Whether  the  circuit  court  has  any  jurisdiction  over  the  alleged  offense,  or  any 
power  to  punish  the  defendant  for  any  appropriation  of  the  money  after  its  legal 
payment  to  him  as  such  guardian,  it  appearing  that  the  defendant  is  the  legal  guar- 
dian of  his  ward  under  the  laws  of  his  State;  and  that  the  money  alleged  to  have 
been  embezzled  and  fraudulently  converted  to  his  own  use  had  been  paid  over  to 
him  by  the  Government  and  belonged  to  his  said  ward. 

2.  If  the  defendant  did  embezzle  the  money  and  convert  the  same  to  his  own  o# 
after  it  was  paid  over  to  him  by  the  Government,  is  he  liable  to  indictment  for  the 
offense  under  the  act  of  Congress,  or  only  under  the  State  law? 

3.  Is  the  act  of  Congress  under  which  the  indictment  is  found  a  constitutional  and 
valid  law? 

After  an  exhaustive  discussion  of  the  question  involved  the  Supreme 
Court  announced  the  following  conclusions: 

It  is  competent  for  Congress  to  enforce  by  suitable  penalities  all  legislation  neces- 
sary or  proper  to  the  execution  of  power  with  which  it  is  intrusted,  and  any  act 
committed  with  a  view  of  evading  such  legislation  or  fraudulently  securing  its  bene- 
fits may  be  made  an  offense  against  the  United  States.  ( United  States  v.  Fox,  95 
U.  S.,  670.) 

Acts  of  Congress  granting  such  donations  to  officers,  soldiers,  and  seamen,  or  to 
their  wives  or  children,  in  some  cases  direct  that  the  payment  may  be  made  to  the 
attorney  or  agent  of  the  beneficiary;  in  other  acts  the  direction  is  that  the  payment 
may  be  made  to  the  guardian  of  the  party,  and  in  still  another  class  of  such  acts  the 
requirement  is  that  the  money  shall  be  paid  directly  to  the  beneficiary.  (4  Stat. 
350;  3  id.,  569.) 

For  the  defendant,  it  is  insisted  that  when  the  payment  is  made  to  the  guardian 
the  money  paid  ceases  to  be  writhin  the  constitutional  control  of  the  United  States, 
and  that  the  act  of  Congress,  which  enacts  that  the  guardian  who  embezzles  the 
money  or  fraudulently  converts  the  same  to  his  own  use  is  guilty  of  a  misdemeanor, 
is  unconstitutional  and  void.  But  the  court  is  unhesitatingly  of  a  different  opinion 
for  several  reasons:  1.  Because  the  United  States,  as  the  donors  of  the  pensions,  may, 
through  the  legislative  department  of  the  Government,  annex  such  conditions  to 
the  donation  as  they  see  fit,  to  insure  its  transmission  unimi>aired  to  the  beneficiary. 
2.  Because  a  guardian  no  more  than  the*  agent  or  attorney  of  the  pensioner  is 
obliged  by  the  laws  of  Congress  to  receive  the  fund,  but  if  he  does,  he  must  accept 
it  subject  to  the  annexed  conditions.  3.  Because  the  word  "guardian,"  as  used 
in  the  acts  of  Congress,  is  merely  the  designation  of  the  person  to  whom  the  money 


DECISIONS   RELATING    TO   PENSIONS.  355 

panted  may  be  paid  for  the  use  and  l>enetit  of  the  pensioners.  4.  Because  the 
tund  proceeds  from  the  United  States,  and  inasmuch  as  the  donation  is  a  voluntary 
gift,  the  Congress  may  pass  laws  for  its  protection,  certainly  until  the  passage  into 
the  hands  of  the  beneficiary,  which  is  all  that  is  necessary  to  decide  in  this  case. 
5.  Because  the  elements  of  the  offense  defined  by  the  act  of  Congress  in  question 
conriKt  of  the  wrongful  acts  of  the  individual  named  in  the  indictment,  wholly 
irrespective  of  the  duties  devolved  upon  him  by  the  State  law.  6.  Because  the 
theory  of  the  defendant  that  the  act  of  Congress  augments,  lessens,  or  makes  any 
change  in  respect  to  the  duties  of  a  guardian  under  the  State  law  is  entirely  erroneous, 
a*  the  act  of  Congress  merely  provides  that  the  pension  may  be  paid  to  the  person 
designated  as  guardian,  for  the  use  and  benefit  of  the  pensioner,  and  that  the  person 
who  receives  the  pension,  if  he  embezzles  it  or  fraudulently  converts  it  to  his  own 
nee,  shall  be  guilty  of  a  misdemeanor,  and  be  punished  as  therein  provided. 

Viewed  in  the  light  of  these  suggestions,  it  is  clear  that  Congress  possessed  the 
power  (1)  to  define  the  offense  set  forth  in  the  indictment,  and  that  the  circuit  court 
is  vested  with  the  jurisdiction  to  try  the  offender  and  sentence  him  to  the  punish- 
ment which  the  act  of  Congress  imposed;  (2)  that  the  defendant,  under  the  circum- 
stances disclosed  in  the  record,  was  liable  to  indictment  in  the  circuit  court  of  the 
United  States;  (3)  that  the  act  of  Congress  defining  the  offense  set  forth  in  the 
indictment  is  a  valid  and  constitutional  law  enacted  in  pursuance  of  the  Constitution. 

From  the  rulings  above  mentioned  it  very  clearly  appears  that  pen- 
sion money  in  the  hands  of  a  guardian  for  the  benefit  of  a  pensioner  is 
still  under  the  constitutional  control  of  the  Government.     If  so,  then 
it  follows  that  the  Government  may  direct  and  supervise  its  adminis- 
tration, expenditure,  and  disposition  under  the  limitations  and  restric- 
tions incident  to  the  pension  laws.     The  guardian  as  an  individual  is 
the  agent  of  the  United   States,  wholly  irrespective  of  the  duties 
devolved  upon  him  by  the  State  law,  and  is  manifestly  subject  to  such 
direction  as  to  prevent  the   diversion  of  the  pension  money  from 
inuring  solely  to  the  use  and  benefit  of  those  to  whom  the  pensions 
are  granted. 

It  will  be  observed  that,  under  the  ruling  of  the  Supreme  Court  in 
the  Hall  case  (supra),  the  criminal  jurisdiction  of  the  circuit  court 
grew  out  of  the  civil  status  of  the  guardian.  It  was  predicated  upon 
the  fact  that  his  civil  status  as  an  official  under  the  State  law  of 
Ohio  did  not  supersede  or  destroy  his  fiduciary  relation  to  the  United 
States  Government.  He  was  amenable  to  the  criminal  jurisdiction 
of  the  circuit  court  for  the  very  reason  that  he  was  accountable  to  the 
civil  jurisdiction  of  the  Government. 

The  Commissioner  of  Pensions  is,  under  the  direction  of  the  Secre- 
tary of  the  Interior,  the  lawfulty  constituted  representative  of  the 
United  States  to  whom  guardians,  as  well  as  all  other  agents  in  pen- 
sion matters,  must  give  an  account  of  their  acts  and  doings.  He  is 
vested  with  powers  which  are  defined  in  a  general  way  in  section  471, 
Revised  Statutes,  as  follows: 

The  Commissioner  of  Pensions  shall  perform,  under  the  direction  of  the  Secretary 
of  the  Interior,  such  duties  in  the  execution  of  the  various  pension  and  bounty -land 
laws  as  may  be  prescribed  by  the  President. 
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It  will  thus  be  seen  that  Congress  did  not  attempt  to  define  or  pre- 
scribe the  manner  in  which  that  official  should  exercise  the  duties  of 
his  office,  but  left  that  matter  to  be  regulated  bjr  rules  and  regulations 
to  be  prescribed  by  the  President,  or  bjr  the  Secretary  of  the  Interior, 
who,  within  the  legitimate  scope  of  his  administration,  represents  the 
President.  Many  of  the  duties  incident  to  the  office  are  quasi  judicial 
in  character,  and  carry  with  them  the  implied  constitutional  authority 
to  direct  the  conduct  of  all  ministerial  agents  in  the  execution  of  such 
judgments  as  legally  appertain  thereto.  The  right  of  Congress  to 
grant  a  pension  in  the  first  place  is  an  implied  power  growing  out  of 
the  constitutional  grant  to  Congress  to  declare  war,  to  raise  and 
support  armies,  to  provide  and  maintain  a  navy,  and  to  make  rules  for 
the  land  and  naval  forces.  The  right  to  create  the  office  of  Commis- 
sioner of  Pensions  is  an  implied  power  flowing  from  the  same  source. 
That  officer  is  charged  with  the  performance  of  such  duties,  in  the 
execution  of  the  pension  and  bounty-land  laws,  as  are  prescril>ed  by  the 
President  or  the  executive  branch  of  the  Government,  and  the  power 
to  prescribe  the  duties  necessarily  implies  the  power  to  formulate  such 
rules  and  regulations  as  are  essential  to  the  administration  of  such 
laws.  Such  implied  power  is  in  existence  now  and  will  continue  in 
force  until  it  is  destroyed  by  future  legislation.  Such  power  is  limited 
only  to  such  matters  as  come  within  the  jurisdiction  of  the  Commis- 
sioner of  Pensions. 

The  defendant  in  the  case  of  the  United  States  v.  Hall   rested  his 

defense  mainly  upon  the  proposition  stated  by  the  Supreme  Court,  as 

follows: 

That  a  guardian  is  a  8tate  officer,  and  as  such  is  not  subject  to  the  laws  of  Congreffl 
in  the  performance  of  his  duties. 

In  reply  to  this  the  court,  among  other  things,  held  that  the — 

Power  to  protect  the  fund  from  misappropriation,  fraud,  and  unauthorized  conver- 
sion to  the  use  of  another,  and  to  secure  its  safe  and  unimpaired  transmission  to  the 
beneficiary  has  been  claimed  and  exercised  through  the  whole  period  since  Congress, 
under  the  Constitution,  commenced  to  grant  such  bounties. 

Who  but  the  Commissioner  of  Pensions  has  power  to  "secure  its 
safe  and  unimpaired  transmission  to  the  beneficiary?"  If  a  guardian 
holds  pension  funds  as  a  State  officer,  he  can  not  be  directed  by  Con- 
gress in  its  administration.  Such  a  fund  in  the  hands  of  a  guardian  is 
in  transitu,  as  it  were,  and  until  it  reaches  its  final  destination  is  con- 
trollable only  by  the  United  States.  When  a  guardian  makes  a  proper 
expenditure  in  behalf  of  his  ward,  he  docs  so,  not  as  a  State  official, 
but  as  agent  of  the  Government.  No  State  court  can  delegate  authority 
to  such  a  guardian  relating  to  the  disposition  of  a  pension  fund,  nor 
has  it  competent  authority  to  direct  the  expenditure  thereof.  This 
necessarily  follows  from  the  fact  that  the  guardian  holds  the  fund,  not 
in  his  official  capacity  as  a  State  officer,  but  as  an  individual  agent 
representing  the  Government  ot  t!hfc\Ji\\toASfc»ta».    \\^tafeY*tat%^kfe 
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Commissioner  of  Pensions,  under  the  direction  of  the  Secretary  of  the 

Interior,  has  no  jurisdiction  over  a  guardian  holding  pension  money, 

then  there  is  no  such  competent  authority,  and  the  guardian  is  a  law 

unto  himself,  amenable  to  no  jurisdiction. 

In  the  case  of  Edward  W.  Moore  (9  P.  D.,  55)  the  Department  held 

that: 

The  words  appearing  in  the  act  of  August  8,  1882,  "  but  the  payment  to  persons 
laboring  under  legal  disabilities  may  be  made  to  the  guardians  of  such  persons,"  are 
not  mandatory  but  permissive. 

It  was  also  held  by  the  Supreme  Court  in  the  Hall  erase  (supra)  that: 

The  guardian  no  more  than  the  agent  or  attorney  of  the  pensioner  in  obliged  by  the 
laws  of  Congress  to  receive  the  fund;  but  if  he  does,  he  must  accept  it  subject  to  the 
annexed  conditions. 

One  of  the  conditions,  as  pointed  out  by  the  Supreme  Court,  is  to 
the  effect  tjiat  the  fund  still  remains  subject  to  the  jurisdiction  of  the 
United  States.  If  so,  then  the  United  States  must  have  the  power, 
through  its  legally  constituted  official,  to  direct  and  supervise  its 
administration.  If  the  Commissioner  of  Pensions  is  without  power 
to  direct  and  control  the  pension  fund  in  the  hands  of  a  guardian,  the 
legislative  safeguard  at>ove  recited  would  in  many  instances  prove 
futile  and  inoperative.  As  pointed  out  in  your  communication,  guar- 
lians*  accounts  rendered  to  the  Bureau  of  Pensions  often  show  large 
md  increasing  accumulations  of  pension  money,  greatly  exceeding 
he  amount  of  bonded  securitv.  State  courts  have  no  constitutional 
iiithoritv  to  direct  and  control  such  a  fund,  and  that  condition  would 
ender  the  pensioner  powerless  to  obtain  redress  in  such  a  tribunal  if 
lis  pension  was  wrongfully  withheld. 

There  is  another  aspect  of  the  subject-matter  of  inquiry  which 
trengthens  the  view  that  a  guardian  is  wholly  under  the  jurisdiction 
f  the  Commissioner  of  Pensions.  No  State  court  can  punish  a  guard- 
in  for  the  embezzlement  of  pension  funds  in  his  hands,  nor  can  such 
court  take  jurisdiction  in  a  civil  proceeding  brought  by  the  pensioner 
o  recover  the  money  so  held.  These  propositions  flow  from  the  prin- 
iples  announced  in  the  case  of  Waite  (81  Fed.  Rep.,  359).  Waite 
ras  a  pension  examiner  sent  out  to  the  State  of  Iowa  to  investigate 
3me  alleged  fraudulent  pension  claims.  While  there  he  was  indicted 
nder  a  statute  of  that  State  for  threatening  the  prosecution  of  a  pen- 
ioner.  Under  said  indictment  he  was  tried  and  convicted,  and  upon 
ppeal  to  the  supreme  court  of  the  State  the  judgment  of  the  court 
elow  was  affirmed.  The  defendant  then  sued  out  a  writ  of  habeas 
orpu.s  liefore  the  district  court,  which  discharged  him  from  custody 
n  the  ground  that  the  courts  of  the  State  of  Iowa  had  no  jurisdiction 
i  the  matter.     Among  other  things  the  court  held  as  follows: 

In  matters  committed  to  the  sole  jurisdiction  of  the  United  States,  statutes  of  the 
tate  have  no  application,  and  a  criminal  prosecution  lor  v\o\al\o\\  <A  &.$ta\ft«toto\fc 
m  not  be  based  upon  acts  done  in  such  matters,  but  tbe  deteTmmsAAoxv  ol\X\fc  tv^\V 
Inees  of  such  acts,  depends  wholly  upon  the  laws  ol  the\3i\vte&S\ate»,  tomWw^ksd^ 
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to  their  courts.  Accordingly  held,  that  the  statute  of  Iowa  (Code,  .section  3871),  pro- 
viding for  the  punishment  of  one  who  maliciously  threatens  to  accuse  a  pereon  of  a 
crime  in  order  to  compel  him  to  do  an  act  has  no  application  to  a  United  States 
pension  examiner,  charged  with  the  duty  of  investigating  fraudulent  pension  claims. 

The  court  further  held: 

But  when  an  officer  of  the  United  States  is  charged  with  the  performance  of  cer- 
tain duties  under  the  law  of  the  United  States,  and  in  the  general  performance  thervof 
he  does  acts  which  it  is  claimed  are  in  excess  of  his  proper  duty,  which  are  violative 
of  the  rights  of  other  citizens,  the  question  is  whether  a  prosecution  therefor  <an  be 
sustained  in  the  State  courts,  when  it  is  apparent  that  the  institution  and  maintenance 
thereof  may  interfere  with  the  enforcement  of  the  laws  of  the  United  States,  or  with 
the  operations  of  the  Government.  Under  this  aspect  of  the  question,  the  jwint  is 
not  what  the  rights  of  individual  citizens  might  require  for  their  proper  protection, 
but  whether  the  Government  of  the  United  States,  acting  in  the  interest  of  the  entire 
community,  has  not  the  right  to  assert  that  its  operations  within  the  jurisdiction 
conferred  by  the  Constitution,  and  wherein  it  is  supreme  and  paramount,  can  not  be 
interfered  with  under  the  laws  of  the  State;  and  to  prevent  such  interference  it  must 
be  held  that  an  officer  or  agent  of  the  United  States,  when  engaged  in  the  perform- 
ance of  his  official  duties,  is  not  amenable  to  the  laws  or  courts  of  the  State  in  a  crim- 
inal prosecution  based  upon  acts  by  him  done  in  connection  with  his  official  duties. 
If  in  the  performance  of  these  duties  the  officer  so  acts  as  to  violate  his  duty  to  the 
United  States,  that  Government  and  not  the  State  is  the  proper  party  to  call  him  to 
account.  If  the  acts  done  are  violative  of  the  rights  of  individuals,  a  civil  action 
for  damages  may  be  maintained  or  protection  may  be  sought  under  the  laws  of  the 
United  States,  and  thus  a  remedy  may  be  afforded  to  the  citizen  without  bringine 
the  Federal  and  State  governments  into  conflict,  or  without  unduly  interfering  with 
the  operations  of  that  Government  under  whose  authority  the  officer  is  acting. 

In  said  case  the  court  further  held: 

It  will  not  be  questioned  that  the  whole  subject  of  the  pensions  paid  to  the  soldiers 
and  sailors  of  the  United  States  is  a  matter  wholly  within  the  Federal  jurisdiction, 
and  wholly  outside  the  plane  of  State  control.  The  State  can  not,  either  by  legisla- 
tive enactment  or  by  judicial  action,  create  or  deny  the  right  to  a  pension  under  the 
laws  of  the  United  States,  nor  direct,  prescribe,  or  control  the  mode  of  obtaining  pen- 
sions, the  manner  of  submitting  evidence  in  support  thereof,  the  kind  or  amount  of 
evidence  needed  to  establish  a  claim,  or  the  methods  to  be  followed  bv  the  United 
States  in  examining  into  claims  presented,  or  the  safeguards  to  be  adopted  to  prevent 
frauds  upon  the  Government.  The  Government  of  the  United  States  has  created 
the  pension  system  now  in  force;  and  the  whole  thereof,  in  substance  and  in  form  of 
procedure,  is  without  the  plane  of  State  control. 

It  will  thus  be  seen  that  the  court  placed  the  civil  and  criminal  juris- 
diction of  the  State  courts  on  the  same  plane.  In  pension  matters  the 
jurisdiction  of  the  United  States  is  everywhere  not  only  supreme  but 
exclusive. 

This  doctrine  is  quite  as  (dearly  announced  in  the  case  of  Tennessee 
v.  Davis  (100  U.  S.,  257).  Davis  was  a  deputy  collector  of  internal 
revenue,  and  in  the  discharge  of  his  duties  was  attempting  to  seize  an 
illicit  distillery.  While  doing  so  he  became  engaged  in  a  rencounter 
with  certain  persons  who  interfered  with  his  actions  during  which  he 
killed  one  of  them.     For  this  he  ^wa*  \ud\Qted  \u  a  State  court  for  the 
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ffensc  of  murder,  whereupon  he  instituted  proceedings  under  section 
43,  Revised  Statutes,  for  the  removal  of  the  prosecution  to  the  circuit 
ourt  of  the  United  States.  Under  a  certificate  of  division  in  opinion 
etween  the  judges  of  the  circuit  court  the  matter  was  taken  before 
ie  Supreme  Court.     In  that  case  the  court,  among  other  things  held: 

The  provision  of  the  Constitution  declaring  that  the  judicial  power  of  the  United 
tates  extends  to  all  cases  in  law  and  equity  arising  under  the  Constitution,  the  laws 
'  the  United  States,  and  treaties  made  or  which  shall  be  made  under  their  author- 
jr,  embraces  alike  civil  and  criminal  cases.     Both  are  equally  within  that  power. 

In  discussing  the  jurisdiction  of  the  Federal  courts  in  such  matters, 
le  court  said: 

Aa  was  said  in  Martin  r.  Hunter  (1  Wheat.,  363),  "the  General  Government  must 
ase  to  exist  whenever  it  loses  the  power  of  protecting  itself  in  the  exercise  of  its 
nstitutional  powers."  It  can  act  only  through  its  officers  and  agents,  and  they 
ust  act  within  the  States.  If,  when  thus  acting,  and  within  the  scope  of  their 
thority,  those  officers  can  l>e  arrested  and  brought  to  trial  in  a  State  court,  for  an 
leged  offense  against  the  law  of  the  State,  yet  warranted  by  the  Federal  authority 
ey  possess,  and  if  the  General  Government  is  powerless  to  interfere  at  once  for  their 
otection — if  their  protection  must  be  left  to  the  action  of  the  State  court — the 
erations  of  the  General  Government  may  at  any  time  be  arrested  at  the  will  of  one 
its  member*.  The  legislation  of  a  State  may  be  unfriendly.  It  may  affix  penal- 
s  to  acts  done  under  the  immediate  direction  of  the  National  Government,  and  in 
sdience  to  its  laws.  It  may  deny  the  authority  conferred  by  those  laws.  The 
ite  court  may  administer  not  only  the  laws  of  the  State,  but  equally  Federal  law, 
mch  a  manner  as  to  paralyze  the  operations  of  the  Government.  And  even  if, 
?r  trial  and  final  judgment  in  the  State  court,  the  case  can  be  brought  into  the 
ited  States  court  for  review,  the  officer  is  withdrawn  from  the  discharge  of  his 
y  during  the  pendency  of  the  prosecution,  and  the  exercise  of  acknowledged 
leral  power  arrested. 

[n  said  case  it  was  further  held: 

iy  the  last  clause  of  the  eighth  section  of  the  first  article  of  the  Constitution,  Con- 
's is  invested  with  power  to  make  all  laws  necessary  and  proper  for  carrying  into 
cution  not  only  all  the  powers  previously  specified,  but  also  all  other  powers 
ted  by  the  Constitution  in  the  Government  of  the  United  States,  or  in  any  depart- 
it  or  officer  thereof.  Among  these  is  the  judicial  power  of  the  Government, 
it  is  declared  by  the  second  section  of  the  third  article  to  "extend  to  all  cases  in 

and  equity  arising  under  the  Constitution,  the  laws  of  the  United  States,  and 
ities  made  or  which  shall  be  made  under  their  authority,"  etc.  This  provision 
traces  alike  civil  and  criminal  cases  arising  under  the  Constitution  and  laws, 
(hens  v.  Virginia,  6  Wheat.,  264.)  Both  are  equally  within  the  domain  of  the 
icial  powers  of  the  United  States,  and  there  is  nothing  in  the  grant  to  justify  an 
jrtion  that  whatever  power  may  be  exerted  over  a  civil  case  may  not  be  exerted 
ully  over  a  criminal  one.     And  a  case  arising  under  the  Constitution  and  laws  of 

United  States  may  as  well  arise  in  a  criminal  prosecution  as  in  a  civil  suit. 

Four  communication  invited  an  expression  of  opinion  as  to  whether 
j  act  of  March  2,  1895,  embodies  the  law  of  distribution  relating  to 
5  accrued  pension  of  a  deceased  pensioner,  especially  as  to  the  fund 
the  hands  of  a  guardian  unexpended  at  the  timfe  oi  aueJa.  dfc£fe»a&% 
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Said  art  read  as  follow*: 

Be  it  enacted  by  the  Senate  and  Honxe  of  Rej>re*eutatire*  of  the  United  Stolen  of  Awam 
in  Congre**  a**embled,  That  from  and  after  the  twenty-eighth  day  of  September,  eight- 
een hundred  and  ninety-two,  the  accrued  pension  to  the  date  of  the  death  of  any 
pensioner,  or  of  any  person  entitled  to  a  pension  having  an  application  therefor 
pending,  and  whether  a  certificate  therefor  shall  issue  prior  or  subsequent  to  the 
death  of  such  person,  shall,  in  the  case  of  a  person  pensioned,  or  applying  for  pen- 
sion on  account  of  his  disabilities  or  service,  be  paid,  first,  to  his  widow;  second,  if 
there  is  no  widow,  to  his  child  or  children  under  the  age  of  sixteen  yeare  at  his 
death;  third,  in  case  of  a  widow,  to  her  minor  children  under  the  age  of  sixteen  yeare 
at  her  death.  Such  accrued  jiension  shall  not  be  considered  a  part  of  the  assets  of 
the  estate  of  such  deceased  person,  nor  be  liable  for  the  payment  of  the  debts  of  aid 
estate  in  any  case  whatsoever,  but  shall  inure  to  the  sole  and  exclusive  benefit  of  the 
widow  or  children.  And  if  no  widow  or  child  survive  such  pensioner,  and  in  the 
case  of  his  last  surviving  child,  who  was  such  minor  at  his  death,  and  in  case  of  a 
dependent  mother,  father,  sister,  or  brother,  no  payment  whatsoever  of  their  accrued 
pension  shall  be  made  or  allowed  except  so  much  as  may  be  necessary  to  reimburee 
the  person  who  bore  the  expense  of  their  last  sickness  and  burial,  if  they  did  not 
leave  sufficient  assets  to  meet  such  expense.  And  the  mailing  of  a  pension  check, 
drawn  by  a  pension  agent  in  payment  of  a  pension  due,  to  the  address  of  a  pensioner 
shall  constitute  payment  in  the  event  of  the  death  of  a  pensioner  subsequent  to  the 
execution  of  the  voucher  therefor.  And  all  prior  laws  relating  to  the  payment  of 
accrued  pension  are  hereby  repealed.     (28  Stat.,  964.) 

The  act  is  undoubtedly  the  law  of  distribution  and  needs  no  con- 
struction as  it  affects  accrued  pensions.     It  remains  only  to  be  deter- 
mined whether  a  fund  that  has  been  paid  to  a  guardian,  and  is  in  his 
hands  at  the  date  of  the  pensioner's  death,  is  an  accrued  pension.    As 
a  general  rule  an  accrued  pension  is  a  fund  which  is  due  the  pensioner 
but  which  has  not  yet  been  severed  from  the  general  fund  in  the 
Treasury  or  in  the  designated  depository  upon  which  the  pension  agent 
would  draw  his  check  for  payment.     It  is  not  that  condition,  however, 
which  makes  such  a  fund  an  accrued  pension.     All  funds  which  have 
accumulated  bj*  operation  of  law,  and  have  not  been  paid  to  the  pen- 
sioner or  expended  in  accordance  with  law  in  his  behalf,  are  certainly 
in  the  nature  of  accrued  pensions.     If,  therefore,  an  unexpended  fund 
in  the  hands  of  a  guardian  has  not,  in  legal  contemplation,  been  paid 
to  the  pensioner  it  must  be  an  accrued  pension.     The  pensioner  has 
no  better  title  to  such  a  fund  than  if  it  was  jret  in  the  Treasury.    In 
the  one  case  the  fund  is  in  the  hands  of  a  depositary,  and  in  the  other 
case  it  is  in  a  depository.     There  can  be  no  essential  difference  in  the 
nature  of  an  accrued  pension  yet  in  the  Treasury  and  a  pension  fund 
in  the  hands  of  a  guardian,  unless  the  payment  to  the  guardian  is,  in 
legal  contemplation,  a  payment  to  the  pensioner.     But  in  the  Hall 
case,  above  mentioned,  the  defendant  was  held  to  be  amenable  to  the 
criminal  jurisdiction  of  the  United  States  courts  upon  the  ground  that 
the  payment  to  him  was  not  a  payment  to  the  pensioner  or  to  the  guar- 
dian as  such,  but  to  an  individual  as  a  custodian  or  depositary.    In 
this  respect  the  status  of  the  defendant  was  differentiated  from  all 
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other  cases  in  which  a  legally  constituted  guardian  comes  into  posses- 
sion of  goods  which  belong  to  his  ward.  The  essential  difference 
seems  to  be  that  a  pension  fund,  being  a  donation,  is  treated  as  being 
always  in  the  possession  of  the  Government  until  it  reaches  the  hands 
of  the  beneficiary,  or  in  case  of  a  person  under  disability  until  it  has 
been  properly  expended  in  his  behalf.  The  payment  of  an  accrued 
pension  to  a  guardian  does  not  alter  the  nature  or  character  of  the 
fund;  it  is  still  an  accrued  pension  under  the  jurisdiction  of  the 
Government. 

Attorney-General  Garland,  in  construing  the  term  accrued  pension, 
held  that: 

The  term  "accrued  pension* '  as  used  in  section  4718,  Revised  Statutes,  means  the 
amount  of  money  unpaid  by  the  Government  to  which  a  pensioner  or  a  person 
who  had  a  valid  claim  for  pension  pending  was  entitled  at  the  time  of  his  death. 
(19  Op.,  1.) 

It  will  be  thus  seen  that  in  the  opinion  of  the  Attorney-General  the 
term  "accrued  pension"  is  synonymous  with  the  term  unpaid  pension. 
In  the  act  of  June  30,  1890,  is  the  following  provision: 

Provided  further,  That  hereafter  whenever  a  pension  certificate  shall  have  been 
ssued  and  the  pensioner  mentioned  therein  dies  before  payment  shall  have  been 
oade,  leaving  no  widow  and  no  surviving  minor  children,  the  accrued  pension  due 
»n  said  certificate  to  the  date  of  the  death  of  said  pensioner  may,  in  the  discretion 
i  the  Secretary  of  the  Interior,  be  paid  to  the  legal  representatives  of  said  pensioner. 
26  Stat.,  187.) 

In  this  proviso  the  tenn  "  accrued  pension  "is  manifestly  used  in 
he  sense  of  unpaid  pension.  Before  the  proviso  was  repealed  by  the 
«t  of  March  2,  1895,  the  Secretary  of  the  Interior,  in  the  exercise  of 
lis  discretion,  was  authorized  to  pajr  to  the  legal  representatives  of  a 
leceased  pensioner  all  unpaid  amounts  due  from  the  date  of  the  orig- 
nal  application. 

Suppose  that  an  insane  pensioner,  having  a  guardian  with  pension 
iinds  in  his  hands,  should  die  leaving  a  widow,  would  she  have  to 
nake  application  for  such  fund  as  an  accrued  pension,  or  would  she 
ye  relegated  to  the  statutes  of  distribution  under  the  laws  of  the  State 
n  which  she  and  the  pensioner  resided  $  If  such  a  pensioner  should 
lie,  leaving  no  widow  or  child,  would  that  fund  revert  to  the  Govern- 
nent  or  go  to  his  legal  representatives?  If  such  a  fund  is  a  portion 
)f  the  assets  of  his  estate,  then,  of  course,  it  would  be  disposed  of 
mder  the  laws  of  the  State;  but  if  not,  then  it  would  lie  disposed  of 
is  an  accrued  pension.  But  the  act  of  1895,  above  recited,  declares 
;hat  such  accrued  pension  shall  not  be  considered  a  part  of  the  assets 
)f  the  estate  of  such  deceased  person,  nor  be  liable  for  the  payment  of 
;he  debts  of  said  estate  in  any  case  whatever,  but  shall-  inure  to  the 
lole  and  exclusive  benefit  of  the  widow  or  children.  In  many  cases 
Congress  has  passed  laws  providing  that  pension  money  shall  wot  bs, 
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transferable  or  subject  to  attachment,  levy,  or  seizure,  even  after  it 
has  been  received  by  the  agent,  attorney,  or  guardian.  Such  a  pro- 
vision is  contained  in  the  fourth  section  of  the  act  of  May  15,  1828, 
passed  for  the  relief  of  the  officers  and  soldiers  of  the  Revolution 
(4  Stat.,  270).  Ever  since  the  Revolution,  in  which  our  pension  system 
had  its  origin,  pensioners  have  in  certain  aspects  bean  "  wards  of  the 
United  States,"  and  that  relation  continues  so  long  as  their  pensions 
remain  in  the  hands  of  agents  or  guardians.  In  the  Hall  case  the 
Supreme  Court,  quoting  from  a  Massachusetts  authority,,  held: 

It  is  undoubtedly  competent  for  the  United  States,  said  Judge  Hoar,  to  attach  such 
conditions  as  they  may  see  fit  to  the  grant  of  a  pension,  and  to  fix  by  law  the  time 
and  manner  in  which  the  property  shall  finally  pass  to  the  pensioner.  ( Kellogg  t. 
Wait  and  Trustee,  12  Allen  (Mass.),  530.)  But  the  court  in  that  case  held  that  the 
rule  did  not  apply  to  the  money  after  the  same  had  passed  into  the  hands  of  the  pen- 
sioner, which  is  a  question  that  does  not  arise  in  this  case. 

From  what  has  been  said  arises  the  necessary  legal  conclusion  that 
the  United  States  has  supreme  and  exclusive  jurisdiction  and  control 
over  the  civil  and  criminal  conduct  of  its  officers  and  agents  while 
engaged  in  the  discharge  of  duties  devolved  upon  them  by  Federal 
laws.  A  pension  fund  in  the  hands  of  a  guardian  will  not  be  treated 
as  having  passed  from  such  control  until  it  has  reached  the  beneficiary 
and  become  merged  into  his  estate. 

After  a  careful  consideration  of  the  matters  presented  in  your  com- 
munication, I  have  arrived  at  the  conclusion  that  the  Commissioner  of 
Pensions  is  invested  with  the  discretionary  powers  enumerated  therein 
as  necessary  to  the  proper  administration  of  the  pension  laws.  Guard- 
ians holding  pension  funds  are  subject  to  your  direction,  both  before 
and  after  the  death  of  the  ward  or  insane  pensioner. 

You  will  take  such  action  as  may  be  deemed  appropriate  under  the 
views  herein  expressed. 


DESERTION-IIONORARLK  DISCHARGE— DROPPING. 

Henry  P.,  alias  Patrick  H.  Burns. 

A  soldier  is  pensionable  for  a  disability  incurred  subsequent  to  the  expiration,  by 
limitation,  of  a  term  of  enlistment  from  which  he  had  deserted  and  was  never 
discharged,  notwithstanding  the  fact  that  the  second  contract  of  enlistment  was 
entered  into  prior  to  the  expiration  of  the  first  term  of  enlistment,  provided  said 
second  term  of  enlistment  be  faithfully  performed  and  completed,  and  be  not 
avoided  by  the  United  States. 

Assistant  Secretary  J1\  L.  Campbell  to  the  Commissioner  of  Pensions^ 

Jane  4,  1901. 

Your  communication  of  May  4,  1901,  accompanying  the  papers  in 
the  case  (certificate  No.  21.)4&S4)  of  YUnu*y  ¥ .  "ftwvw^  ^\a»  ¥«taYck  H. 
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rns,  late  a  private  in  Company  B,  Thirty-fifth  New  York  Volunteer 
antry,  and  Company  M,  Fifth  New  York  Volunteer  Heavy  Artil- 
r,and  inviting  the  attention  of  this  Department  to  certain  supposed 
sngruities  and  an  apparent  conflict  between  the  decision  of  this 
partment  of  April  27,  1901  (ante,  p.  332),  rendered  on  the  appeal 
said  Burns  from  the  action  of  the  Pension  Bureau  dropping  his 
le  from  the  rolls,  and  reversing  said  action  and  directing  the 
ttration  of  his  pension,  and  the  decision  of  the  Department,  ren- 
ed  June  21,  1898,  in  the  case  of  John  Norton  (9  P.  D.,  382),  has 
n  most  carefully  considered. 

our  communication  points  out  clearly  and  distinctly  the  apparent 
Bict  deemed  to  exist  between  the  two  departmental  decisions  above 
?rred  to,  and  is  as  follows: 

Department  op  the  Interior,  Bureau  of  Pensions, 

Washington,  D.  C,  May  4,  1901. 
Honorable  Secretary  op  the  Interior. 

i:  Herewith  I  have  the  honor  to  return  decision  of  April  27,  1901,  in  claim 
ificate  294884)  of  Henry  P.  Burns,  alias  Patrick  H.  Burns,  Company  B,  Thirty- 
New  York  Volunteer  Infantry,  and  Company  M,  Fifth  New  York  Volunteer 
-y  Artillery,  and  the  papers  in  the  case,  together  with  the  case  of  John  Norton 
ificate  255355)  in  which  was  rendered  a  decision,  June  21,  1898,  covering  the 
j  involved  in  the  Burns  case. 

e  decision  in  the  Norton  case  has  been  closely  followed  in  the  practice  of  this 
au  since  the  date  of  its  promulgation,  and,  inasmuch  as  the  decision  in  the 
s  case  appears  to  differ  in  principle  from  that  in  the  Norton  case  in  a  very 
rtant  point,  it  is  deemed  proper  to  bring  the  matter  to  your  attention, 
ragraph  4  of  the  syllabus  in  the  Norton  decision  is  as  follows:  "If  the  disability 
ncurred  in  the  service  under  a  subsequent  enlistment,  while  the  claimant  was  a 
•ter  from  a  prior  enlistment  which  had  not  terminated  prior  to  such  reenlist- 
,,  the  claim  should  be  rejected  on  the  ground  that  the  disability  was  not  incurred 
e  line  of  duty,  but  while  claimant  was  absent  from  his  proper  command  in 
tion  of  his  former  con  tract  of  enlistment." 
e  syllabus  of  the  Burns  decision  ends  thus: 

leld:  That  appellant's  contract  of  enlistment  in  Company  B,  Thirty-fifth  New 
:  Volunteer  Infantry,  having  expired  by  limitation  long  prior  to  the  incurrence 
ie  injury  for  which  he  was  pensioned,  the  offense  of  desertion  terminated  with 
contract  of  enlistment,  and  at  the  time  of  the  incurrence  of  said  injury  he  was 
•nger  in  desertion,  but  was  in  line  of  military  duty  under  his  second  enlistment, 
occupied  a  pensionable  status,  and  the  action  dropping  him  from  the  rolls  was 
•.     (See  case  of  John  Norton,  9  P.  D.,  382. ) " 

e  facts  in  the  Norton  case  are:  He  enlisted  in  Company  H,  Ninth  Massachusetts 
nteer  Infantry,  April  11,  1861,  to  serve  for  three  years;  was  detached  to  Battery 
ifth  United  States  Artillery,  and  deserted  therefrom  January  21,  1863.  He 
ted  in  Company  B,  First  District  of  Columbia  Volunteer  Cavalry,  July  31,  1863, 
was  discharged  May  3,  1865.  He  was  pensioned  for  gunshot  wound  of  head, 
•red,  as  shown  by  the  record,  June  23,  1864,  twelve  days  after  the  expiration  of 
erm  of  his  original  enlistment,  and  was  dropped  because  of  desertion  from  a  prior 
ce  in  1898,  having  been  last  paid  to  December  4,  1897.     Norton  died  April  26, 

the  Burns'  case  it  appears  that  the  soldier  enlisted  for  two  years  (^accordio^  to 
Volunteer  Army  Register),  May  7,  1861,  in  Company  B,  Thirty -&\&l  ^^\w\ 
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Volunteer  Infantry;  deserted  prior  to  February  28,  1862  (exact  date  not  of  rwonl); 
enlisted  in  Company  M,  Fifth  New  York  Volunteer  Heavy  Artillery,  August  7,  1862, 
for  three  years,  and  was  discharged  June  26,  1865.  He  was  pensioned  for  injury  of 
head  and  back,  alleged  to  have  l)een  incurred  July  5,  1864,  his  allegation  being  sus- 
tained by  considerable  evidence,  and  was  dropped  in  1897  (last  paid  to  January 4, 
1897),  on  ground  of  desertion  from  a  prior  service. 

At  the  date  of  dropping  he  had  a  claim  pending  for  additional  disability — rheuma- 
tism— said  to  have  l>een  incurred  in  the  winter  of  1862-63,  and  supported  by  consid- 
erable evidence. 

As  before  stated,  the  decision  in  this  (rase  denotes  as  error  the  Bureau's  action  of 
dropping  because  of  prior  desertion,  for  the  reason  that  the  prior  contract  of  enlist- 
ment from  which  claimant  was  never  discharged  had  "expired  by  limitation  long 
prior  to  the  incurrence  of  the  injury  for  which  he  was  pensioned,*'  leading  irresist- 
ibly to  the  conclusion  that  it  is  the  relation  of  the  date  of  incurrence  of  disability 
to  that  of  expiration  of  the  term  of  enlistment  from  which  there  was  no  discharge, 
which  is  to  govern  the  status  of  the  soldier  as  pensionable  or  not.  In  the  Norton 
decision  weight  is  laid  upon  the  relation  borne  by  the  date  of  the  second  enlistment 
to  the  expiration  of  the  term  of  enlistment  from  which  there  was  no  discharge,  the 
closing  paragraph  of  that  decision  being  as  follows:  "In  view  of  the  foregoing,  I 
should  say  that  Mr.  Norton,  having  enlisted  in  the  First  District  of  Columbia  Oav- 
alrv  while  in  desertion  from  Ninth  Massachusetts  Infantry,  and  while  he  was  still  a 
member  of  that  organization,  was  not  in  line  of  duty  as  a  soldier  when  he  is  alleged 
to  have  received  the  disability  for  which  pension  is  claimed,  being  at  the  time  a 
deserter  from  the  Ninth  Massachusetts  Infantry." 

In  both  cases  the  second-enlistment  contract  was  entered  into  before  the  tenn  of 
the  first  enlistment,  from  which  there  was  no  discharge,  had  expired,  and  in  both 
cases  the  disability  was  incurred  subsequent  to  the  date  of  expiration  by  limitation 
of  the  first  contract  of  enlistment. 

In  other  words,  the  two  cases  appear,  in  the  view  of  the  Bureau,  to  be  in  the  same 
category,  and  to  come  under  paragraph  4  of  the  syllabus  of  the  Norton  decision. 

Inasmuch  as  that  decision  is  quoted  as  a  precedent  in  the  Burns  decision,  it  does 
not  appear  that  the  Department .overrules,  or  modifies  it  in  any  wray;  nevertheless, 
as  the  former  denied  the  right. of  the  soldier  to  his  pension  and  the  latter  directs  his 
restoration  to  the  roll,  the  Bureau  seems  justified  in  asking  further  guidance  in  deal- 
ing with  the  question  of  line  of  duty  in  cases  wherein  the  disability  was  incurred  in 
a  second  service,  there  having  been  no  discharge  from  the  first. 

In  this  connection  note  is  made  of  the  decision  rendered  November  25,  1898,  in 
the  case  of  the  widow  of  John  Sullivan,  late  of  Company  H,  Nineteenth  Kentucky 
Volunteer  Infantry,  and  Company  D,  Second  Ohio  Volunteer  Heavy  Artillery. 
This  claim  was  rejected  after  the  receipt  of  the  further  report  from  the  War  Depart- 
ment requested  in  the  decision,  on  the  ground  that  the  fatal  disease  was  not  incurred 
in  line  of  duty;  the  original  contract  of  enlistment  for  three  years,  from  October  19, 
1861,  from  which  soldier  deserted  September  2,  1862,  not  expiring  until  nearly  six 
months  after  soldier's  discharge  from  second  service,  in  which  the  fatal  disability 
was  incurred. 

Concisely  stated,  the  point  to  lie  settled  is  this:  Is  soldier  pensionable  if  disability 
was  incurred  subsequent  to  the  expiration  by  limitation  of  the  tenn  of  enlistment 
from  which  he  was  never  discharged,  or  is  he  pensionable  only  in  case  the  second 
contract  of  enlistment  was  entered  into  subsequent  to  the  expiration  of  such  prior 
term  of  service? 

Very  respectfully,  H.  Clay  Evans,  Commissioner. 

The  decision  in  the  case  of  Burns  was  based  on  the  interpretation 
placed  by  this  Department  upon  tVve  Aecmow  \tv  \,W  oasa  of  Norton 
(*i/j>rrt)9  and  this  latter  decision  \\v\s  c\UA  *^  to\\s& ^v^  **  «&sscfc\ 
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for  the  conclusion  arrived  at  in  the  Burn's  case.  Inasmuch,  however, 
as  it  now  appears  that  the  material  facts  in  the  two  cases  are  precisely 
similar,  and,  in  the  one  case,  Norton  was  denied  a  pension  upon  the 
ground  that  he  was  in  desertion  at  the  time  he  incurred  his  disability; 
and  in  the  other  Burns  was  directed  to  be  restored  to  the  rolls  for  the 
reason  that  the  contract  of  enlistment  from  which  he  had  deserted  was 
shown  to  have  expired  by  limitation  prior  to  the  incurrence  of  the 
disability  on  account  of  which  he  had  been  pensioned,  and  therefore 
he  could  not  be  considered  as  in  desertion  at  the  time  of  its  incurrence 
under  the  ruling  in  the  Norton  case,  it  becomes  important,  as  sug- 
gested by  you,  to  carefully  consider  these  two  decisions,  and  ascertain, 
if  possible,  whence  this  evident  conflict  and  inconsistency  between  the 
conclusion  announced  in  each  arose,  with  a  view  that  same  may  be 
reconciled,  and  the  decisions  of  the  Department  on  this  subject  be 
made  uniform  and  harmonious. 

As  has  been  well  and  concisely  stated  in  the  conclusion  of  your 
communication,  the  question  to  be  determined  is  this:  Was  it  the  inten- 
tion and  purpose  of  the  decision  in  the  Norton  case  to  hold  that  a  . 
soldier  was  pensionable  under  the  provisions  of  the  general  pension 
'aw  if  his  disability  was  incurred  during  a  second  term  of  service  at  a 
late  subsequent  to  the  expiration  by  limitation  of  a  prior  contract  of 
'nlistment  from  which  he  had  deserted  and  was  never  discharged;  or 
*as  it  the  intention  of  said  decision  to  hold  that  he  would  occupy  a 
>ensionable  status  only  in  the  event  that  the  second  contract  of  enlist- 
ment, in  which  the  disability  was  incurred,  was  entered  into  subse- 
[uent  to  the  expiration  by  limitation  of  the  prior  term  of  service  from 
rhich  he  had  deserted? 
The  decision  in  the  case  of  Norton  contained  a  carefully  considered 
iscussion  of  the  effect  of  a  record  of  desertion  upon  the  pensionable 
tatus  of  soldiers  under  the  provisions  of  the  pension  laws,  and  an 
xhaustive  citation  and  consideration  of  the  previous  rulings  and  deci- 
ions  of  this  Department  on  that  subject.  The  conclusions  of  the 
)cpartment  were  therein  announced  in  five  general  propositions  or 
ules,  the  fourth  one  of  which  is  cited  in  your  foregoing  conimunica- 
ion,  and  it  was  this  fourth  rule  or  proposition  which  is  also  cited  and 
elied  upon,  in  the  decision  in  the  case  of  Burns,  to  sustain  the  conclu- 
ion  therein  arrived  at. 
This  fourth  rule  declares  the  law  to  be  as  follows: 

If  the  disability  was  incurred  in  the  service  under  a  subsequent  enlistment,  while 
le  claimant  was  a  deserter  from  a  prior  enlistment  which  had  not  terminated  prior 
>  such  reenlistment,  the  claim  should  be  rejected  on  the  ground  that  the  disability 
ras  not  incurred  in  the  line  of  duty,  but  while  claimant  was  absent  from  his  proper 
Dm  man  d,  in  violation  of  his  former  contract  of  enlistment. 

In  your  foregoing  communication  you  state: 
In  the  Norton  decision  weight  is  laid  upon  the  relation  Yxmw  \v$  W\fe  C\*te.  <A  Vfc\fc 
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second  enlistment  to  the  expiration  of  the  term  of  enlistment  from  which  there  ww 
no  discharge,  the  closing  paragraph  of  that  decision  being  as  follows: 

"In  view  of  the  foregoing,  I  should  say  that  Mr.  Norton,  having  enlisted  in  the 
First  District  of  Columbia  Cavalry  while  in  desertion  from  the  Ninth  Massachusetts 
Infantry,  and  while  he  was  still  a  member  of  that  organization,  was  not  in  line  of 
duty  as  a  soldier  when  he  is  alleged  to  have  received  the  disability  for  which  pen- 
sion is  claimed,  being  at  the  time  a  deserter  from  the  Ninth  Massachusetts  Infantry." 

Although  the  language  used  in  said  fourth  rule  and  in  the  above- 
cited  concluding  paragraph  of  the  Norton  decision  is  somewhat  ambig- 
uous, and  would,  if  standing  alone,  give  color  to  the  interpretation 
suggested  by  you,  yet,  when  it  is  considered  and  read  in  connection 
with  the  body  of  said  decision  and  the  argument  and  reasoning  therein 
contained,  upon  which  said  fourth  rule  and  the  conclusion  announced 
in  the  closing  paragraph  of  the  Norton  decision  is  based,  it  would 
seem  to  be  clear  that  it  was  not  the  "  relation  borne  by  the  date  of  the 
second  enlistment  to  the  expiration  of  the  term  of  enlistment  from 
which  there  was  no  discharge"  to  which  weight  was  intended  to  be 
given,  but  that,  in  the  mind  of  the  writer  of  said  decision,  it  was  the 
relation  of  the  date  of  incurrence  of  the  disability  for  which  pension 
is  claimed  to  the  date  of  expiration  of  the  term  of  enlistment  from 
which  there  was  no  discharge,  which  is  the  material  and  controlling 
factor  in  determining  the  pensionable  status  of  the  soldier. 

This  would  seem  to  follow  inevitably  from  the  fact  that  the  whole 
argument  and  discussion  in  the  Norton  decision  of  the  particular  phase 
of  the  general  subject  of  desertion,  which  is  suggested  by  your  com- 
munication and  embraced  in  the  Burns  decision,  centers  around  and  is 
based  upon  the  principle,  laid  down  by  Attorney -General  Taft  (15  Op., 
157),  that  the  obligation  to  render  military  service  depends  on  the 
contract  of  enlistment,  and,  necessarily,  ceases  therewith;  and  the 
offense  of  desertion  must  be  deemed  to  terminate  at  the  same  time. 
In  the  words  of  the  Attorney-General: 

That  offense  may  be  viewed  as  continuing  up  to  the  end  of  the  term  of  engage- 
ment, but  not  l>evond. 

From  this  principle  was  deduced  the  view  and  the  holding  that  a 
soldier  could  not  be  held  to  be  in  desertion,  or  out  of  the  line  of  duty  by 
reason  of  his  absence  from  his  proper  command  without  leave,  after 
the  expiration,  by  limitation,  of  the  term  of  enlistment  from  which 
he  had  deserted;  and  this  view  is  strenuously  urged  in  the  Norton 
decision  as  the  sole  and  only  basis  and  foundation  for  the  conclusion 
of  law  announced  in  the  fourth  rule,  or  general  proposition,  above 
referred  to.  Nowhere  in  the  discussion  of  this  subject  in  said  deci- 
sion is  it  argued  or  even  intimated  that  the  soldier  would  be  held  to 
be  still  in  desertion,  or  out  of  the  line  of  military  duty  and  not  pen- 
sionable, simply  for  the  reason  that  at  the  date  of  his  reenlistment  he 
was  a  deserter  from  a  prior  term  of  enlistment,  provided  it  appear 
that  at  the  date  of  the  incurrence  of  the  disability  for  which  pension 
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is  claimed  his  former  contract  of  enlistment  had  expired  by  limitation. 
On  the  contrary,  the  very  gist  and  foundation  of  the  argument  and 
reasoning  advanced  in  said  decision  for  the  conclusions  therein 
announced  is  to  the  effect  that  there  could  be  no  desertion  from  a  par- 
ticular term  of  enlistment  after  the  expiration  by  limitation  of  the 
contract  of  enlistment  to  serve  during  said  term;  that  the  offense  of 
desertion  terminated  with  the  expiration  of  the  contract,  and,  there 
then  being  no  existing  legal  obligation  to  perform  military  service,  the 
soldier  could  not  be  held  to  be  out  of  the  line  of  duty  by  reason  of  his 
absence  without  leave  from  his  proper  command. 

This  clearly  appears  from  the  following  language  used  in  said  decision 
(9P.D.,  390): 

Nor  do  I  think  a  soldier  would  l>e  pensionable  for  a  disability  contracted  during  a 
period  when  he  was  in  desertion  from  a  former  enlistment,  he  having  enlisted  sub- 
sequent to  such  desertion  in  violation  of  the  Articles  of  War,  because  while  absent  in 
lesertion  he  was  not  in  the  line  of  duty,  it  being  held  that  desertion  is  a  continuing 
•nense,  and  may  be  committed  from  day  to  day  up  to  and  including  the  day  on 
rhich  his  term  of  enlistment  expires.     (15  Op.  Atty.  Gen.,  157). 

Here  it  is  plainly  stated  that  a  soldier,  whose  enlistments  were  simi- 
ir  to  those  of  Norton  and  Burns,  would  not  be  pensionable  for  a  dis- 
bility  incurred  during  the  time  he  was  in  desertion  from  his  former 
ilistment  for  the  sole  reason  that  he  would  not  be  in  line  of  duty  while 
ius  absent  in  desertion,  and  the  ground  for  this  conclusion  is  dis- 
nctly  stated  to  be  that  the  desertion  from  his  prior  enlistment  was 
continuing  offense  which  might  be  committed  from  day  to  day  up  to 
id  including  the  day  on  which  said  term  of  enlistment  expired,  and 
e  opinion  of  the  Attorney-General,  holding  that  desertion  and  the 
ligation  to  perform  military  service  terminated  with  the  expiration 

the  contract  of  enlistment,  is  cited  as  authority  for  the  conclusion 
mounced.     Consequently  there  is  no  room  for  doubt  or  question  as 

the  intent  and  meaning  of  this  language,  the  irresistible  and  neees- 
ry  implication  from  which  is,  that  if  the  disability  had  been  incurred 
ter  the  expiration  of  the  prior  contract  of  enlistment  the  soldier 
:>uld  then  have  been  no  longer  in  desertion  nor  out  of  the  line  of  duty 
fcau.se  of  absence  from  his  proper  command  in  desertion,  and  pension 
i  account  thereof  could  not  be  denied  him  upon  the  grounds  set  forth, 
respective  of  the  fact  that  at  the  date  of  his  second  enlistment  he  was 
deserter  from  a  prior  term  of  enlistment. 

If  the  Norton  decision  be  interpreted  to  hold,  as  suggested  in  your 
•mmunication,  that  the  pensionable  status  of  a  soldier  depends,  not 
x>n  the  fact  that  the  disability  for  which  pension  is  claimed  was 
curred  in  a  second  term  of  service  subsequent  to  the  expiration  by 
nitation  of  a  prior  term  of  service  from  which  there  was  no  discharge, 
it  solely  upon  the  fact  that  the  second  contract  of  enlistment  was 
itered  into  subsequent  to  the  expiration  of  the  prior  contract  of 
ilistment,  then  the  hingunge  used  in  said  fourth  yuVi  \u\\\o\xw^^  \xsl 
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said  decision  is  irreconcilably  in  conflict  with  itself,  and  the  concluding 
paragraph  of  said  decision  is  a  complete  non  sequitur.  In  the  fourth 
rule  it  is  stated  that  if  the  disability  for  which  pension  is  claimed— 

was  incurred  in  the  service  under  a  subsequent  enlistment,  while  the  claimant  wag  a 
deserter  from  a  prior  enlistment  which  had  not  terminated  prior  to  such  reenlist- 
ment, the  claim  should  be  rejected  on  the  ground  that  the  disability  was  not  incurred 
in  the  line  of  duty,  but  while  claimant  was  absent  from  his  proper  command  in 
violation  of  his  former  contract  of  enlistment. 

It  does  not  seem  to  bo  open  to  question  that  in  order  to  bring  a 
given  ease  within  this  rule  the  disability  must  have  been  incurred 
while  the  claimant  was  in  a  state  of  desertion  "from  a  prior  enlist- 
ment which  had  not  terminated   prior  to  such  reenlistment;"  but, 
according  to  the  argument  and  the  authorities  from  which  this  rule 
was  deduced,  he  could  not  be  in  desertion  "from  a  prior  enlistment 
which  had  not  terminated  prior  to  such  reenlistment"  after  the  expira- 
tion bjr  limitation  of  such  prior  enlistment.     Again,  the  ground  and 
reason  given  in  said  rule  for  rejecting  the  claim  is,  that,  being  in 
desertion,  the  disability  was  not  incurred  in  line  of  duty,  "  but  while 
the  claimant  was  absent  from  his  proper  command  in  violation  of  his 
former  contract  of  enlistment."    This  rule,  however,  is  based  wholly 
upon  the  proposition  that  desertion  and  the  obligation  to  render  mili- 
tary service  terminate  with  the  expiration  of  the  contract  of  enlist- 
ment.    How,  then,  could  a  claim  be  rejected  under  this  rule  if  the 
disability  was  not  incurred  in  the  second  service  until  after  the  expira- 
tion of   the  prior  service,   and  at  a  time   when,   according  to  the 
indisputable  holding  of  the  decision,  and  the  authorities  therein  cited 
in  support  of  it,  the  claimant  was  neither  in  desertion  from  his  prior 
service  nor  absent  from  his  proper  command  in  violation  of  his  former 
contract  of  enlistment?     If   the   words,  "  while  the  claimant  was  a 
deserter  from  a  prior  enlistment  which  had  not  terminated  prior  to 
such  reenlistment,"  be  interpreted  to  mean  that  because  of  the  fact 
that  at  the  date  of  his  reenlistment  his  former  contract  of  enlistment 
was  in  force,  and  he  was  in  a  state  of  desertion,  he  would  still  be  in 
desertion  from  said  prior  service,  and  out  of  the  line  of  duty  because 
of  absence  from  his  proper  command  in  violation  of  his  former  con- 
tract of  enlistment,  after  the  expiration  of  said  former  contract  of 
enlistment,  and  during  the  whole  time  of  his  second  service  subsequent 
thereto,  then  these  words  would  give  said  rule  a  meaning  not  only 
absolutely  inconsistent  with  the  whole  argument  of  said  decision,  but 
also  irreconcilable  with  the  only  grounds  stated  by  the  rule  itself  for 
the  rejection  of  the  claim. 

It  is  clear  that  said  rule  is,  by  its  terms,  wholly  inapplicable  to  a 
case  where  the  disability  was  incurred  in  a  second  term  of  service  after 
the  expiration  by  limitation  of  a  prior  term  of  service  from  which  the 
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claimant  had  deserted,  irrespective  of  the  fact  that  such  prior  service 
had  not  terminated  at  the  date  of  reenlistnient  in  the  second  service. 
The  concluding  paragraph  of  the  Norton  decision  is  as  follows: 

In  view  of  the  foregoing,  I  should  say  that  Mr.  Norton  having  enlisted  in  the  First 
District  of  Columbia  Cavalry  while  in  desertion  from  Ninth  Massachusetts  Infantry, 
and  while  he  was  still  a  member  of  that  organization,  was  not  in  the  line  of  duty  as 
a  soldier  when  he  is  alleged  to  have  received  the  disability  for  which  pension  is 
claimed,  being  at  the  time  a  deserter  from  the  Ninth  Massachusetts  Infantry. 

Although  the  first  part  of  said  paragraph,  taken  alone,  would  seem 
to  indicate  that  Norton  was  not  in  the  line  of  dutv  as  a  soldier  at 
the  time  of  the  alleged  incurrence  of  his  disability  for  the  reason  that 
he  had  "enlisted  in  the  First  District  of  Columbia  Cavalry  while  in 
desertion  from  the  Ninth  Massachusetts  Infantry  and  while  he  was 
still  a  member  of  that  organization,"  the  reason  given  in  the  latter 
part  of  said  paragraph  for  the  holding  that  he  was  not  in  the  line  of 
duty  when  his  disability  was  incurred  is  plainly  stated  to  be  that  he 
was  "at  the  time  a  deserter  from  the  Ninth  Massachusetts  Infantry." 
Now,  "in  view  of  the  foregoing"  discussion  and  argument  in  said 
decision,  it  does  not  follow  by  any  means  that  Norton  was  not  in  the 
line  of  duty  when  his  disability  was  incurred,  solely  by  reason  of  the 
fact  that  when  he  enlisted  in  the  First  District  of  Columbia  Cavalry 
le  was  in  desertion  from  the  Ninth  Massachusetts  Infantry  and  was 
till  a  member  of  that  organization.  On  the  contrary,  if  the  facts  in 
lis  case  are,  as  stated  in  your  communication,  that  his  contract  of 
nlistment  in  the  Ninth  Massachusetts  Infantry  had  expired  by  limita- 
ion  prior  to  the  date  upon  which  he  incurred  his  disability,  then  he 
Duld  not,  "in  view  of  the  foregoing"  holding  and  argument  of  said 
ecision,  have  been  "at  the  time  a  deserter  from  the  Ninth  Massa- 
tiusetts  Infantry,"  and  the  reason  stated  for  the  decision  rendered 
ills  to  the  ground. 

It  is  impossible  to  avoid  the  conclusion  that  the  decision  in  the  Nor- 
>n  case  was  written  upon  the  theoiy  that  Norton  incurred  his  dis- 
twlity  prior  to  the  expiration  of  his  contract  of  enlistment  in  the  Ninth 
[assachusetts  Infantry,  and  at  a  time  when  he  was  in  desertion  from 
tid  still  a  member  of  said  organization  under  said  contract;  since,  as 
as  been  demonstrated  in  the  foregoing,  the  statements  and  arguments 
Ivanced  in,  the  conclusion  reached,  and  even  the  judgment  rendered 
y  said  decision  are  utterly  irreconcilable  with  any  other  theory.  It 
;  true,  as  pointed  out  in  your  communication,  that  the  facts  in  the 
[orton  case,  as  they  now  appear,  are  similar  to  the  facts  in  the  case  of 
turns,  and  that,  as  a  matter  of  fact,  Norton  did  incur  his  disability 
fter  the  expiration  of  his  term  of  enlistment  in  the  Ninth  Massachu- 
gtts  Infantry;  but,  it  will  be  observed  from  an  examination  of  the 
aoers  in  the  Norton  case,  that  this  fact  did  not  affirmatively  appear 
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on  the  face  of  the  reports  of  the  War  Department,  or  from  the  evi- 
dence in  the  case  at  the  date  when  said  decision  was  rendered,  and  that 
it  was  only  very  recently,  nearly  three  years  after  the  rendition  of  .said 
decision,  that  any  evidence  was  filed  in  said  case  which  distinctly  and 
definitely  disclosed  the  length  of  Norton's  first  term  of  service,  or  dis- 
tinctly tended  to  show  that  it  had  expired  by  limitation  prior  to  the 
incurrence  of  his  disabilitv. 

Although  it  might  have  been  discovered  by  investigation  dehors 
the  record  then  in  the  case,  or  have  been  assumed  from  the  date  of 
Norton's  enlistment  in  the  Ninth  Massachusetts  Infantry,  that  his  first 
contract  of  enlistment  was  for  a  term  of  service  of  three  years  and 
expired  at  the  end  of  that  period,  the  only  information  on  this  point 
contained  in  the  reports  of  the  War  Department  or  in  the  evidence 
filed  in  the  case  prior  to  the  rendition  of  the  decision  was  the  mere 
statement  of  the  date  of  his  enlistment  in  said  organization  and  the 
date  of  his  desertion  therefrom,  and  there  was  nothing  whatever  to  call 
particular  attention  to  the  fact  that  his  first  contract  of  enlistment 
had  expired  when  his  disability  was  incurred.  It  was  not  until  May 
1,  1901,  after  the  rendition  of  the  decision  in  the  case  of  Burns,  and 
more  than  three  years  after  the  death  of  Norton,  that  the  Pension 
Bureau  first  called  upon  the  War  Department  for  definite  information 
on  this  subject,  and  it  was  on  May  3,  1901,  in  reply  to  this  inquiry, 
that  the  War  Department,  for  the  first  time  in  the  history  of  said 
case,  reported  that  Norton's  first  contract  of  enlistment  was  for  a  term 
of  three  years,  and  the  fact  distinctly  and  affirmatively  appeared  from 
the  evidence  in  said  case  that  said  contract  had  expired  by  limitation 
a  few  days  prior  to  the  incurrence  of  the  disability  for  which  pension 
was  claimed.  If  this  fact  had  been  apparent,  or  had  been  recognized 
as  an  existing  fact  in  the  adjudication  of  Norton's  case  or  at  the  time 
the  decision  was  rendered  therein  on  appeal,  there  would  certainly 
have  been  no  necessity  to  have  called  upon  the  War  Department  at 
this  late  date  to  obtain  definite  and  certain  information  on  the  subject 

That  the  conclusion  in  the  Norton  decision  was  reached  under  a  mis- 
apprehension of  the  actual  facts  of  the  case,  and  was  based  upon  the 
theory  that  Norton's  first  contract  of  enlistment  was  still  in  force,  and 
he  was  in  desertion  from  the  Ninth  Massachusetts  Infantry  at  the  date 
he  incurred  his  disability,  also,  clearly  appears  from  the  fact  that  in 
the  decision  in  the  case  of  the  widow  of  John  Sullivan  (10  P.  D.,  55), 
rendered  less  than  six  months  after  the  Norton  decision,  and  bv  the 
same  Assistant  Secretary  of  this  Department  who  rendered  the  Norton 
decision,  exactly  the  same  interpretation  was  given  to  the  Norton 
decision  as  is  given  in  the  decision  in  the  ease  of  Burns.  In  the  case 
of  Sullivan  the  material  facts  are  precisely  similar  to  those  in  the  case 
of  Burns.  Sullivan  was  shown  to  have  enlisted  a  second  time,  prior 
to  the  expiration  of  a  former  contract  of  enlistment  and  while  in 
desertion  from  another  organization,    Wi*  &^\ta^*&  dta^gg&.  to  have 
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resulted  from  disease  contracted  in  line  of  duty  during  his  second  term 
of  service,  and  the  claim  of  his  widow  for  pension  was  rejected  upon 
the  ground  that  he  was  a  deserter  from  his  first  term  of  enlistment. 
In  the  decision  rendered  on  appeal  from  this  action  it  was  -distinctly 
and  positively  held,  upon  the  basis  and  authority  of  the  holding  in  the 
decision  in  the  case  of  Norton,  which  was  therein  cited  and  referred 
to,  that  if  it  should  appear  that  the  soldier  incurred  the  disability 
causing  his  death  during  his  second  service  after  the  expiration  by 
limitation  of  his  first  contract  of  enlistment,  "he  could  not  be  held  as 
having  been  in  desertion  at  that  time,  but  in  line  of  duty."  And  it 
was  furthermore  stated  therein  that  if  it  should  be  determined  from 
the  evidence  that  Sullivan's  death  was  caused  by  any  "disability  con- 
tracted in  line  of  duty  during  his  second  term  of  military  service  after 
the  legal  expiration  of  his  first  term  of  enlistment,  then  his  desertion 
from  said  first  term  of  service  would  be  no  bar  to  the  grant  of  pension 
to  his  widowr." 

In  Sullivan's  ease,  as  was  true  of  the  Norton  case  when  it  was  adju- 
dicated and  decided  on  appeal,  the  reports  of  the  War  Department  and 
the  evidence  failed  to  indicate  the  length  of  the  first  term  of  enlistment, 
or  whether,  or  not,  it  had  expired  at  the  date  of  the  incurrence  of  the 
disability  alleged  as  basis  for  pension,  and,  therefore,  the  rejection  of 
the  claim  solely  upon  the  ground  that  the  soldier  was  shown  to  have 
been  a  deserter  from  his  first  service  was  reversed,  and  the  case  was 
remanded  wfith  instructions  to  call  upon  the  War  Department  for  defi- 
nite information  upon  this  point,  and  to  readjudicate  the  claim  in 
accordance  with  the  above  cited  views,  which  were  declared  to  be  the 
ruling  and  holding  of  the  Department  in  the  case  of  Norton. 

This  decision  in  the  case  of  Sullivan  amounts,  practically,  to  a  con- 
temporaneous judicial  interpretation  by  this  Department  of  the  deci- 
sion in  the  case  of  Norton,  and  would  seem  to  settle,  beyond  all  cavil 
or  controversy,  what  the  Department  intended  to  hold  in  the  Norton 
case,  and  what  meaning  the  official  who  rendered  said  decision  intended 
to  convey  by  the  language  therein  used. 

The  only  other  ground  upon  which  a  rejection  of  the  claim  of  Burns 
because  of  his  desertion  from  his  first  term  of  enlistment  could  be 
maintained  would  be,  that,  being  a  deserter  at  the  date  of  his  second 
enlistment,  and  said  second  enlistment  having  been  in  violation  of  the 
Articles  of  War,  his  second  contract  of  enlistment  was  an  illegal  eon- 
tract,  and  his  second  service  thereunder  was  throughout  an  illegal 
service,  and  he  was  out  of  the  line  of  military  duty  and  could  not 
occupy  a  pensionable  status  at  any  time  during  its  continuance.  This 
particular  phase  of  the  subject  was,  very  naturally,  not  discussed  or 
alluded  to  at  all  in  the  decision  in  Norton's  case  for  the  reason  that  it 
had  been  clearly  pointed  out  in  the  previous  decision  in  the  case  of 
George  Lessor  (8  P.  D.,  114),  rendered  March  30, 1896,,  and  which  was 
reviewed  at  length,  and  partially  overruled  in  t\ie^oT\on^^\c^^,vio5bl 
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it  was  held  by  the  War  Department,  in  a  case  submitted  to  it  by  the 
Pension  Bureau  for  an  opinion  on  this  very  point,  that  the  validity  of 
a  second  term  of  enlistment  while  the  first,  by  reason  of  desertion,  is 
yet  unfinished — 

Is  voidable  by  the  United  States,  but  not  void,  or,  in  other  words,  that  it  is  valid 
until  avoided  by  the  United  States,  so  that  if  it  be  not  avoided  before  its  expiration 
it  becomes  a  complete,  legal  term  of  service. 

This  question  as  to  the  validity  of  a  second  term  of  military  service, 
entered  upon  while  in  desertion  and  in  violation  of  the  Articles  of 
War,  if  faithfully  performed  and  not  avoided  by  the  United  States 
prior  to  its  expiration,  is  a  question  of  military  law,  and  peculiarly 
within  the  jurisdiction  and  province  of  the  War  Department  to  decide, 
and  its  decisions  and  holdings  on  such  questions  have  always  been 
considered  binding  and  conclusive  on  this  Department.  This  fact  was 
recognized  in  the  decision  in  Lessors  case  (mtj/ra),  and  the  Depart- 
ment therein  distinctly  abandoned  the  position  that  the  soldier  could 
be  considered  as  out  of  the  line  of  duty  and  not  pensionable  during 
the  whole  period  of  his  second  enlistment,  upon  the  ground  of  the 
illegality  of  his  second  contract  of  enlistment  at  the  date  of  its  incep- 
tion, but  based  its  holding  solely  upon  the  ground  that,  although  the 
second  service  was  not  avoided  bv  the  United  States  and  became  a 
valid  and  legal  military  service  upon  its  faithful  completion  by  the 
soldier,  he  was  still  left  in  the  status  of  a  deserter  from  his  first 
term  of  enlistment  during  his  entire  subsequent  service,  and  was, 
therefore,  not  pensionable.  It  was  only  this  holding  of  the  Lessor 
decision  that  was  discussed  and  overruled  in  the  decision  in  the  Nor- 
ton case,  and  no  dissent  or  disapproval  was  intimated  or  expressed 
therein  to  the  acceptance  by  the  Lessor  decision  of  the  ruling  of  the 
War  Department  above  cited. 

The  foregoing  ruling  of  the  War  Department  still  expresses,  so  far 
as  this  Department  is  informed,  the  authoritative  and  controlling 
views  of  that  Department  on  this  subject,  and  if  it  be  accepted,  as  it 
must  be,  it  is  utterly  destructive  of  the  position  that  the  claim  of  a 
soldier  could  be  rejected  solely  upon  the  ground  that  his  second  term 
of  service  had  been  entered  upon  at  a  date  prior  to  the  expiration  by 
limitation  of  his  first  contract  of  enlistment  and  when  he  was  in 
desertion  from  another  organization,  and  was,  therefore,  illegal  in  its 
inception,  provided  said  second  term  of  service  was  faithfully  per- 
formed and  completed,  and  never  avoided  by  the  United  States. 

Although  it  was  not  necessary  under  the  ruling  in  the  Norton  case 
to  have  done  so,  this  branch  of  the  subject  was  referred  to  in  the 
decision  in  the  case  of  Burns,  and  the  ruling  of  the  War  Department 
was  cited  and  applied  to  the  facts  of  his  case  for  the  purpose  of  show- 
ing that  he  could  not  have  been  held  to  be  out  of  the  line  of  military 
duty  at  the  time  of  incurring  his  disability  for  the  reason  that  his 
ccond  term  of  service  was  an  iUegaV  ftewXcfc. 
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In  view  of  the.se  consideration;*  the  Department  is  fully  satisfied 
ihat  the  interpretation  given  to  the  Norton  decision  (supra),  by  the 
lecision  in  the  case  of  the  widow  of  John  Sullivan  (supra),  and  in  the 
lecision  in  the  case  of  Burns,  to  which  you  refer,  is  the  true  intent 
ind  meaning  of  said  Norton  decision,  and  correctly  expresses  and  sets 
forth  the  law  governing  such  cases. 

The  Department  therefore  holds,  in  answer  to  the  question  with 
which  your  communication  closes,  that  a  soldier  is  pensionable  if  his 
iisability  was  incurred  subsequent  to  the  expiration  by  limitation  of  a 
term  of  enlistment  from  which  he  had  deserted  and  Was  never  dis- 
charged, notwithstanding  the  fact  that  the  second  contract  of  enlist- 
ment was  entered  into  prior  to  the  expiration  of  the  first  term  of 
service,  provided  said  second  term  of  enlistment  be  faithfully  performed 
and  completed,  and  be  not  avoided  by  the  United  States. 

The  decision  in  the  case  of  Burns  will,  therefore,  be  adhered  to,  and 
the  Norton  decision  will  be  interpreted  and  construed  to  hold  as  has 
been  herein  indicated. 


dksertiox— nonokaiilk  discharge— restoration. 

Lewis  Rankin. 

It  appearing  from  the  official  record  of  thin  appellant's  military  service,  and  from 
the  other  evidence  in  the  caw*,  that  at  the  date  he  incurred  the  disabilities  in 
the  service  on  account  of  which  he  was  formerly  j>ensioned,  he  was  in  desertion 
from  a  prior  term  of  service  and  was  at  said  time  absent  from  his  proper  com- 
mand without  leave  and  not  in  the  line  of  duty,  he  is  not  entitled  to  be  restored 
to  the  pension  roll  under  the  present  rulings  and  decisions  of  this  Department. 
See  cases  of  John  Norton  (9  P.  I).,  382),  and  widow  of  John  Sullivan  (10  P.  D., 
55). 

AxxixUmt  Secretary  F.  L.  Vmnphll  to  the  Cotmnlxsloner  of  Pensions, 

June  6\  1901. 

Lewis  Kan  kin,  late  a  private  in  Company  K,  Seventh  Illinois  Vol- 
mteer  Infantry;  a  second  lieutenant  in  Company  B,  Fifty-sixth  Illinois 
Volunteer  Infantry;  a  private  in  Company  D,  One  hundred  and  second 
Illinois  Volunteer  Infantry,  and  Company  G,  Fifty-fourth  Illinois  Vol- 
unteer Infantry,  was  on  August  15,  1882,  allowed  a  pension  under  the 
3rovisions  of  the  general  pension  law,  and  was  last  paid  at  the  rate  of 
|>14  per  month,  for  shell  wounds  of  left  hand,  arm,  and  side,  and  a 
cicatrix,  result  of  erysipelas  of  right  ami.  On  June  12,  1896,  said 
3ensioner  was  after  due  and  legal  notice  dropped  from  the  pension 
•oil  and  his  said  pension  terminated,  upon  the  ground  that  it  was 
ihown  by  the  official  records  of  the  War  Department  that  he,  v*%&  *. 
leserter  from  Company  B,  Fifty-sixth  lAWnoVs  \o\wxv\^«t  XwVkwVtN^ 
bich  charge  of  desertion  t\w  War  Department  AecVWAAo  wtorn*. 
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From  the  action  dropping  the  pensioner  from  the  roll,  as  aforesaid, 
an  appeal  was  taken  on  September  13, 1898. 

The  official  record  of  the  appellant's  military  service  during  the  war 
of  the  rebellion  shows  that  he  first  enlisted  under  the  name  of  William 
L.  Rankin  on  April  22,  1861,  as  a  private  in  Company  K,  Seventh 
Illinois  Volunteer  Infantry,  and  served  therein  until  July  25, 1861. 
when  he  was  mustered  out  and  discharged  the  service  with  said  com- 
pany.    He  enlisted  a  second  time  under  the  same  name  on  November 
6,  1861,  and  was  enrolled  and  mustered  in  as  a  second  lieutenant  of 
Company  B,  Fifty-sixth  Illinois  Volunteer  Infantry,  on  February  27, 
1862,  and  served  therein  as  such  until  August  5, 1862,  when  he  deserted 
and  never  afterwards  returned  to  or  was  discharged  from  said  organi- 
zation.    He  enlisted  a  third  time  under  the  name  of  Lewis  Tupper  on 
August  21, 1862,  as  a  private  in  Company  D,  One  hundred  and  second 
Illinois  Volunteer  Infantry  (while  in  desertion  from,  and  while  still  a 
member  of  Company  B,  Fifty -sixth  Illinois  Volunteer  Infantry),  and 
served  therein  until  May  5,  1863,  when  he  was  discharged  therefrom 
on  a  surgeon's  certificate  because  of  disability.     He  enlisted  a  fourth 
time  under  the  name  of  Lewis  Rankin,  and  while  still  in  desertion  from 
his  second  term  of  service,  on  March  29, 1864,  as  a  private  in  Company 
G,  Fifty-fourth  Illinois  Volunteer  Infantry,  and  served  therein  until 
October  15,  1865,  when  he  was  mustered  out  with  said  company  and 
finally  discharged  the  service. 

On  September  17,  1895,  the  War  Department  reported: 

That  an  application  for  removal  of  the  charge  of  desertion,  and  for  an  honorable 
discharge  in  the  case  of  William  L.  Rankin,  as  of  Company  B,  Fifty -sixth  Illinois 
Infantry  Volunteers,  has  been  denied.  The  case  ap|>ears  to  1m?  one  in  which  no 
relief  can  be  afforded  under  existing  law. 

On  February  19,  1890,  the  appellant,  testifying  before  a  special 
examiner,  admitted  under  oath  his  desertion  from  Company  B,  Fifty- 
sixth  Illinois  Volunter  Infantry,  shown  by  the  foregoing  official  record, 
as  follows: 

I  was  in  the  Fifty-sixth,  and  I  wanted  to  resign  and  my  resignation  was  not 
accepted.  I  deserted  and  joined  the  One  hundred  and  second  as  a  private  under 
an  assumed  name. 

It  has  been  urged  that  the  fact  of  the  appellants  desertion  from  his 
second  term  of  service  was  in  evidence  in  the  case,  and  fully  known 
to  the  officials  of  the  Pension  Bureau  at  the  date  his  claim  for  pension 
was  admitted  and  his  pension  originalh'  allowed  him,  and  that  said 
pension  had  been  allowed  under  and  in  accordance  with  the  decisions 
of  this  Department,  and  the  views  and  practice  of  the  Pension  Bureau, 
relative  to  the  effect  of  such  desertion  upon  his  pensionable  status, 
then  in  force  and  prevailing;  that  he  had  been  dropped  from  the  rolls 
under  and  by  virtue  of  a  decision  rendered  by  a  subsequent  adminis- 
tration of  this  Department,  which  overruled  the  decisions  in  accord- 
ance with  which  his  claim  had  been  ad\\\\tte&,  \u\^^\v\\o\x\^^^^\^\s.\^ 
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construction  of  the  law,  contrary  to  and  in  violation  of  the  well-settled 
ruling  and  practice  of  the  Department  in  such  cases,  that  where  a 
claim  for  pension  had  been  adjudicated,  and  pension  allowed  in  accord- 
ance with  the  views  and  decisions  of  the  Department  in  force  at  the 
time,  such  adjudication  would  not,  in  the  absence  of  evidence  of  fraud 
or  mistake,  be  disturbed  or  set  aside  by  a  subsequent  administration 
merely  because  of  a  change  of  view  and  opinion  as  to  the  construction 
of  the  law,  and  therefore  he  should  be  restored  to  the  roll.  This 
irgument  is  self -destructive,  however,  in  this  case,  since  the  action 
dropping  the  appellant  from  the  rolls  having  been  taken  under  a 
Former  administration,  and  in  accordance  with  a  decision  of  the  Depart- 
ment and  a  construction  of  the  law  then  in  force  and  prevailing,  which 
aas  also  since  been  overruled  and  modified,  the  same  reason  could  be 
urged  with  just  as  much  force  against  disturbing  said  action,  as  it  is 
urged  for  restoring  the  appellant  to  the  roll. 

The  real  and  material  question  to  be  considered  and  determined  on 
this  appeal  is,  however,  whether  or  not  this  appellant  would  be  entitled 
to  restoration  to  the  pension  roll  under  the  present  views  and  decisions 
of  this  Department,  for  it  would  certainly  be  most  inconsistent  in  the 
Department  to  direct  his  restoration  to  the  roll  when,  under  precisely 
similar  facts  and  circumstances,  it  would  affirm  the  rejection  of  a  claim 
for  original  pension  on  the  ground  of  desertion. 

This  appellant  was  dropped  from  the  roll  under  and  in  accordance 
with  the  decision  and  holding  of  this  Department  in  the  case  of  George 
Lessor  {8  P.  D.,  114),  rendered  March  30,  1896,  wherein  it  was  held: 

That  a  claimant,  against  whom  there  stands  a  charge  of  desertion  under  an  enlist- 
ment for  service  in  the  war  of  the  rebellion,  which  charge  the  War  Department 
declines  to  remove,  has  no  title  to  pension  under  any  existing  law  on  account  of  dis- 
ability incurred  in  said  war,  or  service  performed  therein. 

This  ruling  and  decision  was  subsequently,  however,  partially  over- 
ruled and  very  greatly  modified  by  the  decision  rendered  June  21, 1898, 
in  the  case  of  John  Norton  (9  P.  D.,  382),  wherein  the  whole  subject 
of  desertion,  in  its  relation  to  and  bearing  upon  pensions  and  claim- 
ants for  pension,  was  thoroughly  and  exhaustively  discussed  and  care- 
fully considered,  and  four  general  propositions  or  rules  were  deduced 
and  laid  down  which  have  since  guided  and  controlled  the  adjudica- 
tion of  claims  for  pension  in  which  a  charge  of  desertion  appeared 
standing  against  the  claimant. 

The  fourth  one  of  said  rules,  which  is  the  one  applicable  to  the  facts 
of  the  present  case,  is  as  follows: 

If  the  disability  was  incurred  in  the  service  under  a  subsequent  enlistment  while 
the  claimant  was  a  deserter  from  a  prior  enlistment  which  had  not  terminated  prior 
to  such  reenhstment,  the  claim  should  be  rejected  on  the  ground  that  the  disability 
was  not  incurred  in  the  line  of  duty,  but  while  claimant  was  absent,  trom  Vv\a^to.\«c 
command  in  violation  of  his  former  contract  of  enlistment. 


376  DECISIONS   RELATING    TO    PENSIONS. 

This  appellant  was  mustered  into  his  second  term  of  service  as  a 
commissioned  officer.  His  engagement  and  obligation  to  serve  as 
such  was,  therefore,  binding  on  him  as  long  as  the  organization  in 
which  he  was  commissioned  and  mustered,  the  Fifty-sixth  Illinois 
Volunteer  Infantry,  was  in  existence,  and  it  would  not  expire  by  legal 
limitation  until  the  muster  out  and  discharge  of  said  regiment,  unless 
sooner  terminated  by  his  resignation  or  discharge  for  disability.  The 
official  records  of  the  War  Department  show  that  the  Fifty-sixth  Illi- 
nois Volunteer  Infantry  was  not  mustered  out  of  the  service  until 
August  12, 1865.  Consequently,  the  appellant's  engagement  to  render 
military  service  therein  as  a  commissioned  officer  of  Company  B  of 
that  regiment  did  not  expire  by  legal  limitation  until  that  date.  As 
shown  by  the  official  record  of  his  military  service,  as  well  as  by  his 
own  admission,  he  deserted  from  said  company  and  regiment  on 
August  5,  1862,  and  enlisted  the  third  time  on  August  21,  1862,  and 
the  fourth  time  on  March  29,  1864.  He  was,  therefore,  during  the 
whole  period  of  his  third  enlistment  and  service  in  Company  D, 
One  hundred  and  second  Illinois  Volunteer  Infantry,  and  during  his 
fourth  enlistment  and  service  in  Company  G,  Fifty-fourth  Illinois 
Volunteer  Infantrj',  up  to  August  12,  1865,  "a  deserter  from  a  prior 
enlistment  which  had  not  terminated  prior  to  such  reenlistments,"  and 
was  not  in  the  line  of  duty  but  u  absent  from  his  proper  command  in 
violation  of  his  former  contract  of  enlistment." 

The  disabilities  for  which  the  appellant  was  formerly  pensioned 
were  alleged  and  proved  by  him  to  have  been  incurred  during  his 
fourth  and  last  term  of  enlistment,  while  serving  in  Company  G, 
Fifty-fourth  Illinois  Volunteer  Infantry,  all  during  the  month  of 
August,  1864.  Hence  they  were  incurred  while  this  appellant  was  a 
deserter  from  a  prior  enlistment  which  had  not  terminated  prior  to  his 
reenlistments,  and  were  not  incurred  by  him  in  line  of  duty,  but  while 
he  was  absent  from  his  proper  command  in  violation  of  his  former 
contract  of  enlistment.  It  is  manifest  that  the  facts  in  the  appellant's 
case  bring  it  squarely  and  within  the  above-cited  fourth  rule  laid  down 
in  the  Norton  decision  (supra),  and  that  in  accordance  with  said  rule 
a  claim  for  pension  based  upon  said  disabilities  would  be  rejected  upon 
the  ground  that  they  were  not  incurred  in  line  of  duty  and  not  pen- 
sionable. Therefore,  he  could  not  now  be  restored  to  the  roll  on 
account  of  disabilities  thus  incurred,  since  it  is  evident,  in  view  of  the 
present  decisions  of  the  Department,  he  was  improperly  and  errone- 
ously pensioned  therefor  in  the  first  instance. 

The  action  dropping  the  appellant  from  the  rolls  is,  therefore,  hereby 
affirmed,  and  restoration  of  the  pension  he  was  formerly  receiving  is 
denied  him  for  the  reasons  herein  set  forth. 
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DESERTED  WIFE— ACT  MARCH  »,  180B— KVIDENGB. 

Mary  A.  Rothery  v.  Henry  N.  Rothery. 

Hie  word  desertion  in  the  act  of  March  3,  1899,  is  used  in  its  general  legal  sense 
and  means  the  willful  withdrawal  of  the  pensioner  from  his  wife,  or  his  voluntary 
refusal  to  renew  a  suspended  cohabitation,  without  legal  justification.  Rothery  v. 
Rothery  (11  P.  D.,  77);  Richards  v.  Richards  (ibid.,  90);  Henry  N.  Rothery 
(ibid.,  *255). 

he  evidence  in  this  case  shows  that  pensioner  did  not  willfully  desert  claimant,  but 
that  his  separation  from  his  wife  is  due  to  her  own  conduct  toward  him,  and  is  in 
accordance  with  her  wish. 

• 

Mutant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions, 

June  8,  1901. 

Mrs.  Mary  Ann  Rothery,  wife  of  Henry  N.  Rothery,  late  private, 
ompany  D,  Fifth  United  States  Artillery,  and  a  pensioner  under  cer- 
6cate  No.  369464,  appealed  April  26,  1901,  from  the  Bureau  action 
'  April  6,  1901,  rejecting  her  deserted  wife's  claim,  filed  November 
1900,  under  the  act  of  March  3,  1899,  on  the  ground  that — 

nsioner  did  not  willfully  desert  claimant,  but  separation  is  due  to  her  own  conduct 
prard  him,  and  is  in  accordance  with  her  wish. 

The  evidence  filed  in  support  of  her  said  application  does  not  mate- 
illy  change  the  facts  as  to  the  alleged  desertion  as  disclosed  by  the 
stimony  in  the  special  examination  of  July,  1899,  which  was  care- 
lly  considered  by  this  Department  in  a  former  appeal,  September 
1900.     (See  11  P.  D.,  77.) 

Claimant  testified  in  an  affidavit  February  15,  1901,  filed  in  support 
her  said  application  of  November  2,  1900,  that  since  her  husband 
serted  her  in  1890  she  had  never  received  any  offer  to  resume  marital 
lations,  which  she  regarded  as  bona  fide;  that  after  the  Commissioner 
Pensions  had  awarded  her  one-half  his  pension  in  1899  her  husband 
me  to  her  door  early  one  morning  and  told  a  neighbor  to  listen  to 
hat  she  would  say,  but  that  she  declined  to  stay,  and  that  she  (affiant) 
ut  the  door  and  he  (pensioner)  said  nothing  to  her;  that  she  had  been 
formed  that  he  had  made  threats  against  her  life,  and  was  afraid  to 
j  alone  with  him.     She  further  testified  as  follows: 

[n  September,  1899,  after  a  pension  payment,  he  again  came  to  see  me,  and  had  a 
tness,  one  Rosser,  whose  affidavit  is  among  the  papers  in  the  case,  and  he  then 
red  me  if  I  did  not  know  that  I  was  his  lawful  wife,  and  I  again  shut  the  door, 
d  he  went  away;  that  subsequently  the  wife  of  the  said  Rosser  visited  me,  she 
ving  also  an  affidavit  in  the  case,  and  while  she  was  there  my  husband  came  to 
e  door  and  asked  me  if  I  was  going  to  live  with  him,  and  I  again  shut  the  door, 
d  he  went  away. 

Claimant  fails  to  state  who  informed  her  that  her  husband  had  made 
reats  against  her  life,  and  no  witness  has  test\fte<\  tYus&Yvfe  Ya&  \s&d& 
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any  such  threats  as  alleged,  nor  is  it  shown  that  she  had  any  sufficient 
reason  to  fear  her  husband  or  regard  his  offers  to  renew  their  sus- 
pended cohabitation  as  not  made  in  good  faith. 
Pensioner  testified  in  an  affidavit  January  4,  1901,  as  follows: 

From  September  11, 1890,  to  the  present  time,  I  have  been  to  my  wife's  house,  at 
511  F  street;  on  Eleventh  street;  on  Sixth  street;  and  again  at  800  Sixth  street NVV\, 
where  she  now  resides,  with  the  intention  of  seeing  my  wife,  and,  if  possible,  arrang- 
ing so  that  we  might  live  together,  but  upon  all  such  occasions  she  has  not  only 
refused  me  audience  with  her,  but  has  absolutely  shut  the  door  in  my  face,  and  refused 
me  admission  into  the  house  or  to  see  me  in  relation  thereto. 

Upon  seeing  her  upon  all  such  occasions  T  spoke  to  her  in  a  friendly  tone,  hut  she 
would  not  talk  with  me,  and  upon  every  occasion  that  1  have  gotten  from  her  an 
expression  in  relation  to  our  domestic  affairs,  she  has  always  advised  me,  personally 
and  through  my  children,  that  under  no  circumstances  whatever  would  she  live  with 
me,  and  that  I  must  not  come  to  her  house  where  she  was,  and  if  1  did  so  she  would 
have  me  arrested. 

I  have  always  tried  to  be  friendly  with  my  wife,  because  I  felt  that  her  heart .would 
relent,  and  she  might  discover  her  mistakes  and  errors  and  return  to  me,  but  she  lias 
never  manifested  any  such  purpose  or  intention. 

That  in  1894  and  1895,  when  I  had  an  operation  performed  on  the  wound  in  my 
head,  and  the  four  times  in  hospital,  my  wife  never  visited  me,  or  wrote  to  me,  or  in 
any  way  showed  any  wifely  solicitude  toward  me,  but  has  often  threatened  me  with 
the  police,  and  sent  me  messages  to  the  effect  that  if  I  did  not  keep  away  from  her 
house  she  would  have  me  arrested. 

This  has  been  her  course,  continued  for  now  over  eleven  years.     *    *    * 

That  he  does  not  and  never  did  contemplate  abandoning  and  deserting  his  wife, 
but  is  now  and  has  always  been  at  all  times  abundantly  willing  to  live  with  her  and 
provide  for  her  to  the  best  of  his  ability,  but  on  the  contrary  she  willfully  deserted 
and  abandoned  him  herself  years  ago,  as  hereinbefore  stated,  and  engaged  in  herown 
business  of  dressmaking,  and  insisted  upon  being  and  living  away  from  and  independ- 
ent of  him. 

The  attorney  for  claimant  has  filed  a  copy  of  a  bill  for  divorce  by 
pensioner,  which  he  testified  was  dismissed  by  the  supreme  court  of  the 
District  of  Columbia,  in  equity,  October  11,  1900,  after  issue  joined 
and  testimony  by  the  parties  submitted. 

The  evident  inference  sought  to  be  drawn  from  said  facts  is  that  the 
court  having  denied  pensioners  application  for  divorce  based  on  cru- 
elty and  desertion  on  the  part  of  claimant,  that  therefore  she  did  not 
desert  him.  Such  an  inference  is  not  warranted.  The  bill  shows  upon 
its  face  that  the  object  of  the  divorce  was  to  prevent  claimant  from 
annoying  him  in  the  matter  of  his  pension,  and  the  court,  in  the  exer- 
cise of  its  equitable  jurisdiction,  might  well  have  considered  in  a  case 
where  the  evidence  was  evenly  balanced  that  the  relief  sought  should 
be  denied;  in  fact,  such  would  be  its  plain  duty,  as  the  burden  of  proof 
was  upon  the  complainant. 

So,  also,  as  stated  by  Stewart  on  Marriage  and  Divorce: 

One  party  to  a  marriage  is  justified  in  leaving  the  other  *  *  *  by  such  con- 
duct on  the  part  of  the  other  as  is  cruel,  outrageous,  though  not  amounting  to  cause 
for  divorce. 
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In  this  ease  the  burden  of  proof  rests  with  the  claimant  to  establish 
e  desertion  of  her  husband,  and  this  she  has  failed  to  do. 
Even  if  her  husband  in  the  first  of  their  separation  abandoned  her 
ithout  legal  justification,  this  would  not  justify  a  continued  refusal 
i  her  part  to  resume  the  suspended  cohabitation  when  her  husband 
fered  in  good  faith  to  resume  their  marital  relations.  Such  refusal 
i  her  part  constitutes  her  the  deserter.  Stewart  on  Marriage  and 
ivorce,  paragraphs  255-256,  briefly  states  the  law  on  this  subject,  as 
rilows: 

The  one  who  has  the  intent  to  desert,  whether  it  be  the  one  who  leaves  the  matri- 
onial  home  or  not,  is  the  one  who  deserts  (citing  Bishop  on  Marriage  and  Divorce, 
iragraph  787). 

Thus  if  a  man  without  justification  makes  his  wife  unwillingly  leave  him    *    *    * 

i  deserts  her.     So  if  the  wife  drives  the  husband  away.     So  if  the  husband  refuses 

receive  his  wife  who  has  left  him  without  justification,  or  a  wife  her  husband.    »So 

they  have  been  separated  for  cause  and  the  cause  is  removed,  but  one  of  them 

alined  to  renew  the  cohabitation,  such  one  is  the  deserter. 

So  an  unconditional  and  bone  fide  offer  to  renew  cohabitation,  made  by  the  desert- 
g  party  before  the  expiration  of  the  time  necessary  to  render  it  a  cause  for  divorce, 
irows  the  responsibility  for  the  continuance  of  the  separation  on  the  other  party. 
Separation  by  mutual  consent  of  the  parties  is  not  desertion  in  either.  But  either 
irty  may  revoke  such  consent,  and  if  the  other  party  refuses  to  renew  cohabitation 
is  desertion  on  the  part  of  such  latter  party. 

Claimant  when  asked  by  the  special  examiner,  in  her  former  claim, 
hether  her  husband  had  ever  asked  her  to  live  with  him,  replied,  "I 
ave  never  given  him  a  chance."     See  Rothery  v.  Rothery  (11  P.  D., 

Her  own  affidavit  in  this  case,  heretofore  referred  to,  indicates  that 
le  has  not  changed  her  intent  or  conduct  in  this  regard,  and  her  con- 
fined refusal  to  entertain  his  offers  of  reconciliation  hardly  justifies 
*r  in  charging  bad  faith  on  his  part. 

Without  further  comment  upon  the  voluminous  testimony  filed  in  a 
inner  claim,  all  of  which  was  duly  considered  at  the  time  of  the 
inner  departmental  decision  of  September  5,  1900,  it  is  sufficient  to 
y  that  the  word  "desert"  in  the  act  of  March  3,  1899,  is  used  in  its 
sneral  legal  sense  and  means  the  willful  withdrawal  of  the  pensioner 
om  his  wife  or  his  voluntary  refusal  to  renew  a  suspended  cohabita- 
on,  without  legal  justification.  Richards  v.  Richards  (11  P.  D.,  90); 
enry  N.  Rothery  (ibid.,  255). 

The  Department  is  clearly  of  the  opinion  that  the  evidence  in  the 
ac  shows  that  the  pensioner  did  not  willfully  desert  claimant,  but 
at  his  separation  from  his  wife  is  due  to  her  own  conduct  toward 
m  and  is  in  accordance  with  her  wish,  and  the  action  appealed  from 
accordingly  affirmed. 
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INCREASE  ACT  OF  JANUARY  5,  189»-Ct)MMENCEME>T. 

Robert  Markwood. 

The  increase  of  pension  provided  by  the  act  of  January  5,  1893,  for  survivors  of  the 
Mexican  war  who  have  been  pensioned  under  the  provisions  of  the  act  of  Janu- 
ary 29, 1887,  or  the  act  of  March  3,  1891,  should  be  made  to  commence  from  the 
date,  subsequent  to  the  date  of  the  approval  of  the  act  granting  said  increase,  at 
which  it  shall  have  been  established  by  the  proof  that  the  conditions  of  disability 
and  destitution  existed  which  are  designated  in  said  act  as  entitling  such  pen- 
sioners to  the  increase  of  pension  therein  provided. 

The  decisions  of  this  Department  of  May  19,  1894,  in  the  case  of  Collins,  alias  Croff- 
weight  (L.  B.  125,  p.  82) ;  June  8,  1894,  in  the  ease  of  Harmon  (L.  B.  129,  p.  7); 
September  13,  1895,  in  the  case  of  Hope  (L.  B.  182,  p.  400);  and  May  7, 1898,  in 
the  case  of  Levan  (9  P.  P.,  322),  and  all  similar  decisions  and  holdings  are 
hereby  overruled  and  set  aside,  and  Order  No.  231  of  the  Commissioner  of  Pen- 
sions is  disapproved  and  abrogated. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pension** 

June  <9,  190L 

Robert  Markwood,  late  a  private  in  Company  A,  Powell's  Battalion, 
Missouri  Mounted  Volunteers,  Mexican  war,  was  on  September  17, 
1892,  allowed  a  pension  under  the  provisions  of  the  acts  of  January 
29,  1887,  and  March  3,  1891,  as  a  survivor  of  the  Mexican  war,  at 
the  rate  of  $8  per  month  from  the  date  of  the  approval  of  the  last- 
named  act. 

On  July  6,  1893.  said  pensioner  filed  in  the  Pension  Bureau  an 
application  for  the  increase  of  pension  provided  by  the  act  of  January 
5,  1893,  which  was  rejected  on  September  15,  1893,  upon  the  ground 
that  the  members  of  the  organization  to  which  the  pensioner  belonged, 
and  in  which  his  military  service  was  rendered  during  the  Mexican 
war,  were  not  entitled  to  the  benefits  of  said  act,  its  provisions  being 
applicable  only  to  such  pensioners  as  were  on  the  rolls  under  the  pro- 
visions of  the  act  of  January  29,  1887,  at  the  date  of  its  approval. 

Subsequently,  on  April  3, 1897,  the  pensioner  filed  a  second  applica- 
tion for  said  increase  of  pension,  which  was  admitted  on  February  25, 
1898,  in  accordance  with  the  decision  and  ruling  of  this  Department 
in  the  case  of  Zachariah  Winkler  (9  P.  D.,  172),  and  on  March  3, 1898, 
his  pension  was  increased  to  $12  per  month,  as  provided  by  the  act  of 
January  5,  1893,  from  February  17,  1898,  the  date  upon  which  said 
application  for  increase  of  pension  had  been  approved  for  admission 
by  the  board  of  review  of  the  Pension  Bureau,  in  accordance  with 
Order  No.  231  of  the  Commissioner  of  Pensions. 

From  this  action,  commencing  the  increase  of  pension  allowed  the 
pensioner  from  the  date  on  which  his  application  for  such  increase  was 
approved  for  admission  in  the  Pension  Bureau,  the  present  appeal  was 
taken  on  September  22,  18^8. 
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Under  his  first  application  for  the  increase  of  pension  provided  by 
the  act  of  January  5,  1893,  which  was  filed  in  the  Pension  Bureau  on 
July  6,  1893,  the  appellant  was  examined  by  a  board  of  examining 
surgeons  on  August  18,  1893,  and  it  is  contended  in  the  present  appeal 
that  the  increased  rate  of  pension  allowed  him  under  the  provisions  of 
said  act  should  have  teen  made  to  commence  from  the  date  of  the  cer- 
tificate of  said  medical  examination,  which  established  the  existence  of 
the  physical  condition  which  entitled  him  to  receive  said  increased  rate 
of  pension,  as  is  provided  by  law  in  the  case  of  increase  of  pension 
under  the  provisions  of  the  Revised  Statutes,  instead  of  from  the  date 
of  the  approval  for  admission  by  the  board  of  review  of  the  Pension 
Bureau  of  his  application  for  said  increased  rating. 

The  action  of  the  Pension  Bureau,  fixing  the  date  of  the  commence- 
ment of  the  increased  rating  allowed  this  pensioner  under  the  pro- 
visions of  the  act  of  January  5, 1893,  from  which  this  appeal  is  taken, 
followed,  and  was  taken  in  accordance  with  the  holding  and  ruling 
announced  in  the  decision  of  this  Department  in  the  cases  of  Collins, 
alias  Crossweight,  decided  May  19,  1894  (L.  B.  125,  p.  82);  Harmon, 
decided  June  8,  1894  (L.  B.  129,  p.  7);  Hope,  decided  September  13, 
1895  (L.  B.  182,  p.  400);  and  Levan,  decided  May  7,  1898  (9  P.  D., 
322),  and  with  Order  No.  231  of  the  Commissioner  of  Pensions, 
promulgated  July  6,  1893. 

Reference  to  the  decisions  above  cited  discloses  that  they  are  all 
affirmative  of  said  Order  No.  231,  which  is  as  follows: 

Order  No.  231. 

The  date  of  commencement  in  Mexican  war  claims  for  increase  under  the  act  of 
January  5,  1893,  shall  in  each  claim  be  the  day  on  which  the  case  is  legally  approved 
for  admission  by  the  board  of  review. 

The  question  raised  and  presented  for  consideration  by  this  appeal 
is,  then,  as  to  the  propriety,  correctness,  and  legality  of  said  Order 
No.  231,  and  of  the  decisions  of  this  Department  sustaining  and 
approving  the  same. 

The  act  of  January  5,  1893,  reads  as  follows: 

That  the  Secretary  of  the  Interior  be,  and  he  is  hereby,  authorized  to  increase  the 
pension  of  every  pensioner  who  is  nowr  on  the  rolls  at  eight  dollars  per  month  on 
account  of  services  in  the  Mexican  war  and  who  is  wr  holly  disabled  for  manual  labor, 
and  is  in  such  destitute  circumstances  that  eight  dollars  per  month  are  insufficient  to 
provide  him  the  necessaries  of  life,  to  twelve  dollars  per  month. 

It  will  be  readily  perceived  that,  by  its  express  terms,  this  act  relates 
exclusively  to  pensioners  who  have  been  allowed  the  service  pension 
granted  to  the  survivors  of  the  Mexican  war  by  the  provisions  of  the 
act  of  January  29,  1887.  It  affects  no  other  kind  of  pensions,  and 
refers  to  no  other  class  of  soldiers  or  persons,  and  is  simply  a  corrol- 
lary  to  said  last-mentioned  act,  increasing  the  rating  uwdfcx  qectaMOL 
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circumstances  and  upon  certain  conditions  therein  expressly  defined 
of  those  who  have  title  and  who  are  pensioned  under  the  provisions  of 
the  act  of  January  29,  1887;  it  clearly  and  plainly  recites  that  those 
who  are  on  the  rolls  under  that  act  shall  receive  $12  per  month  instead 
of  $8  per  month,  provided  certain  conditions  precedent  are  established. 
The  act  of  March  3,  1891,  under  which  this  appellant  was  pensioned, 
merely  gave  to  survivors  of  Powell's  Battalion  of  Missouri  Mounted 
Volunteers  a  pensionable  status  under  the  provisions  of  the  act  of 
January  29,  1887,  and  entitled  them  to  receive  the  increased  rate  of 
pension  provided  by  the  act  of  January  5,  1893,  under  the  same  con- 
ditions, limitations,  and  regulations  as  in  the  case  of  other  Mexican 
war  survivors  who  were  pensioned  under  the  provisions  of  the  act  of 
January  29,  1887.  See  decision  in  the  erase  of  Zachariah  Winkler 
(supra). 

The  act  of  January  5,  1893,  is  in  no  sense  a  "special  act,"  as  that 
term  is  used  and  known  in  pension  legislation,  but  is  a  component 
part  and  parcel  of  the  general  legislation  by  Congress  pertaining  to. 
and  granting  service  pensions  to  survivors  of  the  Mexican  war,  and  is 
to  be  construed  in  pari  materia  with,  and  in  the  light  of  the  pension 
laws  governing  the  grant  of  such  pensions  to  that  class  of  soldiers. 

It  is  to  be  observed  that  the  terms  of  the  act  are  silent  as  to  the  date 
when  the  increase  of  pension  therein  provided  shall  commence,  but 
this  fact  becomes  of  but  little  importance,  if  not  wholly  immaterial, 
when  it  is  taken  into  consideration  that  the  act  itself  is  but  an  adden- 
dum, so  to  speak,  to  the  act  of  January  29,  1887. 

It  is  one  of  the  best  settled  and  most  familiar  rules  of  interpretation 
and  construction  of  statutes  that  all  laws  which  relate  to  the  same 
subject-matter,  having  in  view  but  one  object  relative  to  a  certain 
designated  and  defined  class  of  individuals,  although  such  laws  may 
have  been  enacted  at  different  times  and  under  different  and  diverse 
circumstances,  and  separated  even  by  long  intervals  of  time,  are  in 
pari  materia,  and  are  to  be  considered  and  construed  together,  as 
though  they  constituted  but  one  act.  A  long  line  of  authorities  is 
cited  in  support  of  this  proposition  by  Mr.  Sutherland  in  his  work  on 
Statutory  Construction,  and  the  soundness  of  the  principle  does  not 
admit  of  doubt.     (Sutherland  on  Stat.  Constr.,  sees.  283-288.) 

Moreover,  as  to  this  particular  phase  of  the  subject  we  may,  if  in 
doubt,  take  into  consideration  the  title  of  the  act  in  question,  in  so  far 
at  least  as  it  may  shed  light  upon  the  general  scope  of  the  law  which 
follows:  Sutherland  on  Stat.  Constr.,  sec.  211.  The  title  of  the  act 
of  January  5,  1893,  is:  "An  act  granting  increase  of  pension  to  sol- 
diers of  the  Mexican  war  in  certain  cases."  It  is  clear,  reading  this 
title  in  connection  with  the  body  of  the  act,  which  refers  exclusively 
to  those  soldiers  who  are  on  the  pension  rolls  at  $8  per  month  for 
services  in  the  Mexican  war,  together  with  the  fact  that  such  indi- 
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vi  duals  are  embraced  by  the  act  of  January  29,  1887,  and  by  that  act 
only,  that  the  rule  just  quoted  is  directly  applicable,  and  that  the  act 
of  January  5,  1893,  must  be  considered  and  construed  in  pari  materia 
with  the  act  of  January  29,  1887. 

The  act  of  January  29,  1887,  which  is  the  parent  act  granting  serv- 
ice pensions  to  Mexican  war  survivors,  provides  (sec.  2)  that  pensions 
thereunder  shall  be  paid  "  only  from  and  after  the  passage  of  this  act." 
This  is  plainly  a  limitation  of  commencement,  and  provides  that  the 
act  shall  not  be  retrospective,  in  that  no  pension  granted  thereunder 
shall  commence  prior  to  the  date  of  the  act.  Upon  reading  the  entire 
act  it  will  he  t>^en  that  one  of  the  conditions  precedent  presented  by 
this  statute  may,  in  some  cases,  be  present  at  the  date  of  the  passage 
of  the  act,  to  wit,  the  age  limit  of  62  years.  Therefore  when  a  claim- 
ant shows  that  on  the  29th  day  of  January,  1887,  he  had  reached  that 
age,  it  has  teen  the  custom  of  the  Pension  Bureau  to  commence  his 
pension  from  the  date  of  the  act.  So,  likewise,  as  to  the  other  condi- 
tions precedent  of  pensionable  title,  when  the  proof  shows  that  at  a 
certain  date  a  claimant  has  a  pensionable  status  and  condition  his  pen- 
sion should  commence  from  that  date;  not,  however,  antedating  the 
act  itself. 

As  a  general  rule,  the  pension  laws  prescribe  a  definite  date  for  the 
commencement  of  pension,  which  is,  in  most  instances,  the  date  of 
filing  the  application;  but  such  commencement  is  always  subservient 
to  the  fact  that  the  claimant  shall  have  established  by  proof  that,  at 
the  date  of  the  filing,  his  case  met  and  fulfilled  all  the  conditions  of 
pensionable  title  under  the  law,  the  real  question  to  be  decided  in  all 
cases  being,  at  what  date  was  the  claimant  shown  to  come  within  the 
terms  of  the  statute?  Recitals  in  statutes,  however,  that  pension  shall 
commence  at  the  date  of  the  filing  of  the  application  are  terms  of 
limitation,  and  this  Department  has  no  right  or  authority  to  introduce 
such  a  limitation  into  an  act  by  construction,  unless  the  terms  of  the 
act,  either  express  or  implied,  warrant  such  a  procedure.  We  have 
seen  that  there  is  no  such  authority,  express  or  implied,  in  either  the 
act  of  January  5,  1893,  or  in  the  act  of  January  29,  1887,  and,  such 
being  the  fact,  the  principle  and  rule  which  determines  the  date  of 
commencement  of  pension  under  the  last-mentioned  act  must  be  fol- 
lowed in  fixing  the  date  of  commencement  of  the  increase  of  such 
pension  under  the  act  in  question;  for  u  where  a  statute  is  made  in 
addition  to  another  statute  on  the  same  subject,  without  repealing 
any  part  of  it,  provisions  of  both  must  be  construed  togethei." 
(Sutherland  on  Stat.  Constr.,  sec.  288.) 

Order  No.  231  was  promulgated  on  July  G,  1893,  has  been  in  force 
ever  since,  and  has  heretofore  received  the  approval  of  this  Depart- 
ment in  the  decisions  hereinbefore  referred  to,  but  the  Department  is 
now  convinced,  after  mature  deliberation,  that  said  order  is  not  based 


384  DECISIONS   RELATING   TO    PENSIONS. 

upon  sound  principles.  Every  rule  of  law  or  rule  of  practice  for  the 
adjudication  of  legal  rights  is  supposed  to  be  founded  upon  some  ade- 
quate reason  for  its  existence.  Instances  can  be  found  where  pension 
has  been  made  to  commence  from  the  date  of  filing  the  last  paper 
requisite  to  establish  the  claim,  but  this  was  by  authority  of  the 
statute  (sec.  4713,  Rev.  Stat.)  governing  the  adjudication  of  original 
claims  for  pension  based  upon  pensionable  causes  occurring  in  the  serv- 
ice prior  to  March  4,  1861,  and  for  a  definite  reason  therein  set  forth. 
Instances  can  be  found  where  the  title  to  pension  begins  from  the 
happening  of  a  certain  event  or  contingency,  but  all  these  refer  to 
the  commencement  of  original  pensions  and  reveal  a  tenable  and  satis- 
factory reason  therefor,  such  as  death,  remarriage,  or  forfeiture  of 
pensionable  rights,  to  support  a  shifting  title;  but,  so  far  as  can  be 
discovered,  not  a  solitary  reason  has  ever  been  given,  either  by  the 
Pension  Bureau  or  by  this  Department,  in  the  decisions  hereinbefore 
cited  affirming  Order  No.  231,  for  the  existence  of  the  rale  of  practice 
therein  announced. 

It  often  happens,  in  fact  it  is  the  general  rme,  in  the  adjudication 
of  pension  claims  in  the  Pension  Bureau,  that  a  considerable  period  of 
time  elapses  between  the  date  when  the  evidence  is  all  filed  in  a  claim 
and  the  date  when  the  claim  is  finally  passed  upon  and  adjudicated. 
This  condition  of  affairs  is  absolutely  unavoidable  on  account  of  the 
volume  of  business  transacted,  but  if  the  evidence  on  file  establishes 
the  claim  the  Department  knows  of  no  sound  reason  or  principle  by 
which  the  date  of  commencement  of  pension  must  be  deferred  until 
the  evidence  can  be  acted  upon.  Such  a  mode  of  procedure  seems  to 
be  most  inequitable  and  unjust.  It  is  through  no  fault  or  neglect  of 
the  claimant  that  the  press  of  business  or  the  lack  of  an  adequate  force 
in  the  Pension  Bureau  hinders  an  immediate  adjudication  of  his  claim, 
and  certainly  he  should  not  be  deprived  of  what  is  subsequently  con- 
ceded to  be  justly  his  due  simply  because  the  adjudicating  officers  of 
the  Government  fail  to  pass  upon  the  evidence  in  his  case  until  a  later 
date.  Even  in  a  court  of  law,  under  the  strictest  and  most  technical 
rules  of  practice,  one  practically  obtains  judgment  as  of  the  date  that 
he  proved  his  right  to  exist. 

It  would  appear,  without  discussion,  that,  in  the  absence  of  a  pro- 
hibitory statutory  provision,  one  would,  necessarily,  be  entitled  to  the 
emoluments  and  benefits  of  a  conceded  legal  right  from  the  date  at 
which  it  is  established  by  proof  that  he  was  entitled  to  such  emolu- 
ments and  benefits. 

In  this  connection  the  whole  body  of  pension  legislation  has  been 
carefullj7  reviewed  and,  so  far  as  can  be  discovered,  every  act  making 
provision  for  pension,  or  increase  of  pension,  save  the  act  of  January 
5,  1893,  has  prescribed  the  time  of  commencement  of  such  pension,  or 
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increase,  nor  has  the  Department  been  able  to  find,  nor  is  a  single 
instance  known  where  Congress  has  permitted  the  date  of  commence- 
ment of  a  pension,  under  any  law,  to  be  fixed  in  the  discretion  of  an 
Executive  Department;  neither  does  the  Department  know  of  any  law, 
except  the  one  under  discussion,  which  has  ever  been  construed  by 
this  Department  to  require  the  date  of  commencement  of  the  benefits 
therein  provided  to  be  fixed  on  the  date  on  which  the  claim  thereunder 
was  finally  adjudicated  by  the  Pension  Bureau. 

In  every  other  instance  in  which  an  increase  of  an  existing  pension 
has  been  provided  by  law  the  commencement  of  such  increased  rating 
has  been  fixed  by  the  terms  of  the  act  granting  such  increase,  either 
from  the  date  of  the  act  or  from  the  date  subsequent  thereto,  upon 
which  the  prescribed  conditions  entitling  to  such  increase  are  shown 
to  exist;  generally  from  the  date  of  the  certificate  of  a  medical  exami- 
nation, made  under  an  application  for  such  increased  rating,  establish- 
ing the  existence  of  the  physical  conditions,  which  entitle  the  pensioner 
to  the  benefits  of  the  act.  And  in  the  case  of  the  original  grant  of 
pensions,  where  an  arbitrary  date,  subsequent  to  the  date  of  the  act 
granting  the  pension,  has  been  fixed  by  the  terms  of  the  statute  for  the 
commencement  of  the  pension,  such  provisions  of  the  law  have  invari- 
ably been  in  the  nature  of  statutes  of  limitation,  solely  for  the  purpose 
of  cutting  off  arrears  of  pension. 

The  rule  of  practice  promulgated  by  Order  No.  231  is  therefore 
not  only  arbitrary  and  unreasonable,  but  it  is  an  anomaly  in  the  admin- 
istration of  the  pension  laws,  and  a  marked  and  radical  exception  to 
the  practice  that  has  always  obtained  in  the  Pension  Bureau;  and  it 
is  difficult  to  conceive  why  it  should  have  been  invoked  as  against  the 
interests  of  this  venerable  and  most  meritorious  class  of  pensioners, 
whose  title  to  the  increase  provided  by  the  act  of  January  5,  1893, 
depends  upon  conditions  and  limitations  more  harsh,  onerous,  and 
exacting  than  those  prescribed  by  any  other  pension  law  now  standing 
on  the  statute  books.  It  is  by  no  means  an  infrequent  occurrence 
that,  by  reason  of  technicalities,  errors,  and  misunderstandings,  years 
elapse  before  a  claim  is  finally  passed  upon  and  admitted  by  the  board 
of  review.  Would  it  not  be  most  unreasonable  and  inequitable  that  a 
claimant  should  be  deprived  of  the  benefits  and  emoluments  which  he 
has  proved,  under  conditions  so  rigorous,  he  was  entitled  to  at  a  cer- 
tain date  because,  by  reason  of  certain  technicalities,  errors,  pro- 
cedure, and  practice  in  the  Pension  Bureau,  his  claim  has  not  been 
taken  up,  considered,  and  disposed  of  by  the  Government?  From  the 
filing  of  an  application  until  a  claim  for  pension  is  finally  adjudicated 
it  passes  through  many  hands,  must  be  scrutinized  and  considered  by 
many  different  individuals,  and,  necessarily,  much  time  is  consumed, 
and  it  would  therefore  be  manifestly  and  palpably  uujust  to  make  the 
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commencement  of  a  pension,  or  an  increase  of  pension,  dependent 
upon  the  practice  and  procedure  of  the  Pension  Bureau,  unless  the 
intent  of  Congress  to  that  effect  was  clearly  and  unmistakably 
apparent.  . 

Three  conditions  precedent  are  recited  in  the  act  of  January  5, 1893: 
First,  claimant  must  be  on  the  rolls  as  a  pensioner  at  $8  per  month, 
under  the  provisions  of  the  act  of  January  29,  1887,  on  account  of 
services  in  the  Mexican  war;  second,  he  must  be  wholly  disabled  for 
manual  labor;  third,  he  must  be  in  such  destitute  circumstances  that 
$8  per  month  is  not  sufficient  to  provide  him  with  the  necessaries  of 
life.  The  act  does  not  expressly  indicate  the  date  when  the  increase 
of  pension  therein  provided  shall  commence,  but  it  does  necessarily 
imply  that  any  such  pensioners  on  the  roll  who  meet  the  foregoing 
conditions  of  the  act  at  the  date  of  its  passage  shall  be  entitled  to 
receive  its  benefits  from  that  date,  January  5,  1893.  In  any  cases  in 
which  prospective  benefit  under  said  act  is  sought,  not  being  eligible 
on  the  date  of  its  passage,  no  fixed  rule  is  prescribed,  but  obviously 
the  commencement  of  the  increase  can  not  antedate  the  time  when 
such  claimants  are  shown  to  be  wholly  disabled  for  manual  labor  and 
in  such  destitute  circumstances  that  $8  per  month  is  insufficient  to  pro- 
vide the  necessaries  of  life.  These  conditions  necessarily  require  the 
presentation  of  evidence  to  establish  these  facts,  and  an  adjudication 
thereon.  The  act  does  not  provide,  nor  does  it  by  any  fair  or  legiti- 
mate construction  of  its  terms  imply,  that  the  increased  rating  therein 
provided  shall  be  paid  from  the  time  when  the  legal  reviewer  in  the 
Pension  Bureau,  the  Commissioner  of  Pensions,  or  the  Secretary  of 
the  Interior,  shall  become  convinced  of  the  truth  of  the  facts  alleged, 
but  in  plain  terms  merely  authorizes  the  Secretary  of  the  Interior  to 
pay  $12  per  month  instead  of  $8  per  month  to  such  pensioners  on  the 
roll  under  the  act  of  January  29,  1887,  etc.,  as  meet  the  conditions  of 
the  act.  Its  plain  and  obvious  meaning  and  intent  is  that  from  the 
time  when  the  conditions  exist,  subsequent  to  its  passage,  the  increased 
rating  shall  be  paid. 

Inasmuch,  however,  as  the  increase  of  pension  under  this  act 
depends  upon  a  condition  to  be  ascertained  and  determined,  just  as  is 
the  case  with  increase  claims  under  the  general  pension  law,  why  should 
not  the  same  rule  mutually  apply,  viz,  that  the  increase  shall  com- 
mence, not  from  the  date  of  adjudication,  but  from  the  date  when  the 
necessary  evidence  shows  the  conditions  of  title  to  exist? 

In  view  of  the  foregoing  considerations  the  Department  is  firmly  of 
the  opinion  that  the  act  of  January  5,  1893,  should  be  considered  and 
treated  in  pari  materia  with  the  act  of  January  29,  1887,  and  that  the 
date  of  commencement  of  the  increased  rate  of  pension  therein  pro- 
vided should  be  the  date  at  which  the  proof  shows  that  the  claimant 
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had  met  and  fulfilled  the  conditions  of  pensionable  title  thereunder, 
not,  however,  in  any  case  antedating  January  5,  1893. 

If  the  proof  shows  the  conditions  of  pensionable  title  to  exist  at  the 
date  of  the  passage  of  said  act,  then  the  increase  should  commence 
from  January  5,  1893.  Obviously,  however,  it  is  necessary,  for  the 
practical  administration  of  this  act  in  the  Pension  Bureau,  that  some 
definite  date  should  be  fixed  for  the  commencement  of  the  increased 
rate  in  those  cases  where  the  conditions  of  pensionable  title  are  shown 
to  have  first  existed  at  some  period  subsequent  to  the  passage  of  the 
let.  The  requirement  that  the  pensioner  thereunder  shall  be  wholly 
Jisabled  for  manual  labor,  referring  to  the  physical  condition  of  the 
laimant,  a  medical  examination  is  necessarily  required  to  determine 
nd  establish  this  condition,  and,  therefore,  it  is  believed  that,  in 
nalogy  to  the  provisions  of  the  law  regulating  the  commencement  of 
lcrease  of  pensions  under  the  general  pension  law  (sec.  4698£,  Rev. 
tats.),  the  date  of  the  certificate  of  medical  examination,  made  under 
i  application  for  such  increase  and  subsequent  to  the  passage  of 
Jd  act,  which  first  establishes  the  existence  of  said  condition  of  total 
sability  to  perform  manual  labor  should  be  the  date  from  which 
ie  increase  should  be  made  to  commence  in  such  cases,  provided  that 
ie  condition  of  destitution,  also  required  by  said  act,  should  likewise 
\  shown  to  exist  at  that  date. 

In  the  case  at  present  under  consideration  the  date  of  commence- 
ent  of  this  appellant's  increase  of  pension  under  the  provisions  of 
e  act  of  January  5,  1893,  was  arbitrarily  made  to  commence,  in 
cordance  with  Order  231,  upon  the  date  when  his  application  for 
ch  increase  was  approved  for  admission  by  the  board  of  review  of 
e  Pension  Bureau.  The  action  fixing  commencement  of  said  increase 
i  said  date  is,  therefore,  hereby  set  aside  and  reversed,  and  you  are 
rected  to  cause  this  case  to  be  reopened  and  to  readjust  the  date  of 
►mmencement  of  appellant's  rating  under  said  act  in  accordance  with 
e  views  herein  expressed. 

Order  No.  231  is  hereby  abrogated  and  annulled,  and  you  are 
quested  to  so  modify  and  reconstruct  the  same  that  it  may  conform 
this  decision,  and  the  former  decisions  of  this  Department  in  affirni- 
ice  of  said  order,  hereinbefore  cited,  and  all  similar  decisions  are 
sreby  overruled. 
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PATHOLOGICAL,  SEQUENCE— CEREBRAL,  HEMORRHAGE— DEATH  CAVSE- 

evidence. 
Maria  Brantigam  (widow). 

Death  of  the  soldier  (who  was  over  50  years  of  age)  from  cerebral  hemorrhage  can 
not  be  accepted  as  due  to  injury  to  left  testicle  and  varicose  veins  of  right  leg 
and  resulting  amputation  of  same  above  the  knee,  for  which  he  was  pensioned. 
Senile  degeneration  of  the  arteries  is  universally  admitted  as  the  most  potent 
cause  of  said  fatal  disease,  and  this  is  shown  to  have  existed  in  this  ease,  so  that 
the  burden  of  proof  rests  on  those  advancing  a  contrary  opinion. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Penmtn, 

June  13,  1901. 

This  appellant,  Maria  Brantigam,  is  pensioned  at  $8  per  month 
under  the  act  of  June  27,  1890,  by  certificate  No.  382296,  a.s  widow  of 
August  Brantigam,  late  of  Thirty-second  Battery,  New  York  Light 
Artillery  Volunteers.  She  filed  a  claim  under  the  general  law  on 
April  28,  1893,  which  was  rejected  by  the  Bureau  on  August  2,  1893, 
on  the  ground  that  the  soldier's  death  had  resulted  from  cerebral 
hemorrhage,  which  was  not  shown  to  be  due  to  injury  of  left  testicle 
and  varicose  veins  of  right  leg,  and  resulting  amputation  of  same  above 
the  knee,  for  which  he  had  been  pensioned.  Some  additional  evidence 
was  filed  in  March,  1898,  to  reopen  the  claim,  but  the  Bureau  declined 
to  do  so,  for  the  reason  that  no  new  or  material  facts  had  been  adduced 
which  warranted  any  change  of  action. 

The  attorney  of  record  in  the  claim  filed  an  appeal  from  said  action 
on  December  10,  1898,  in  which  he  alleged  that  it  was  error,  because 
the  evidence  filed  showed  that  the  cerebral  hemorrhage,  which  was  the 
immediate  cause  of  the  soldier's  death,  was  due  to  the  disabilities  for 
which  he  had  been  pensioned. 

The  soldier  was  pensioned  at  the  time  of  death  at  $36  per  month  for 
the  above-named  disabilities,  the  claim  for  varicose  veins  and  results 
having  been  made  in  1889  and  allowed  in  1892,  while  the  evidence 
showed  that  the  amputation  of  the  leg  had  been  made  in  May,  1890. 
He  was  last  examined  on  February  4, 1892,  when  the  surgeon  reported 
that  he  was  5  feet  6  inches  in  height,  with  normal  pulse  rate  and  res- 
piration; was  5(3  years  old,  and  weighed  about  140  pounds.  The  sur- 
geon stated  that  the  heart,  lungs,  liver,  spleen,  and  abdominal  viscera 
were  normal;  that  he  had  a  right  oblique  complete  inguinal  hernia 
reducible  and  retainable  by  a  truss;  that  his  right  leg  had  been  ampu- 
tated 10  inches  below  the  hip  joint,  and  that  the  cicatrix  was  healthy, 
but  there  was  a  neuroma  on  the  sciatic  nerve  of  the  size  of  a  hickory 
nut,  which  was  very  tender  to  touch  and  painful,  and  that  the  left  tes- 
ticle was  one-third  larger  than  the  right  and  was  tender. 

The  surgeon  concluded  his  certificate  with  the  statement  that  the 
soldier  required  the  constant  aid  and  attendance  of  another  person, 
but  does  not  state  the  cause  oi  iYi\a  eow&v&ow. 
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Dr.  F.  H.  Zitz  told  the  special  examiner  in  February,  1802,  that  the 
soldier  came  under  his  care  in  a  few  months  after  his  leg  had  been 
amputated,  when  he  found  that  he  had  a  very  painful  stump,  which 
was  probably  due  to  the  nerve  being  included  in  the  scar,  so  that  he 
had  been  in  bed  for  a  month,  as  any  movements  of  the  stump  caused 
excruciating  pain,  and  that  he  had  advised  him  to  have  the  nerve 
resected. 

The  soldier  died  on  April  12, 1893,  after  an  illness  of  five  days  from 
cerebral  hemorrhage,  as  appears  from  a  copy  of  the  public  record  of 
death,  in  which  it  is  also  stated  that  general  debility,  after  amputation 
of  leg,  two  and  a  half  years  ago,  was  a  contributing  cause. 

The  attending  physician,  Frank  H.  Zitz,  stated  in  a  communication 
addressed  to  the  Bureau,  filed  June  30, 1893,  that  the  soldier  was  much 
run  down  and  his  stump  healed  badly,  and  had  been  very  painful  ever 
since,  so  that  he  had  been  confined  to  bed  and  chair,  as  even  slight 
exertion  of  walking  with  crutches  would  cause  agony.  This  preyed 
m  his  mind,  especially  as  a  second  amputation,  which  he  had  advised, 
ras  refused  him  on  account  of  the  risk,  and  this,  in  his  opinion,  was 
lore  or  less  the  cause  of  the  cerebral  hemorrhage  which  ended  his 
fe.  He  was  called  to  see  him  April  5,  when  he  complained  of  vertigo; 
n  April  8  he  was  unable  to  speak;  after  this  time  he  gradually  lost 
le  power  of  deglutition  and  of  moving  his  tongue,  then  fell  into  a 
upor  and  died  on  the  12th.  A  consultation  was  had  in  the  case  and 
le  conclusion  was  reached  that  death  was  due  to  cerebral  hemorrhage, 
robably  at  the  base  of  the  brain. 
Dercum,  in  his  work  on  Nervous  Diseases,  on  page  460,  states  that — 

The  morbid  condition  underlying  intra-cranial  hemorrhages,  which  are  not  due  to 
mum,  is  invariably  disease  of  the  blood  vessels  of  the  brain,  and  in  most  cases  dis- 
se  of  the  arteries.  It  is  impossible  to  rupture  a  healthy  artery  by  any  ordinary 
iv siological  or  pathological  disturbance;  consequently  the  fundamental  facte  con- 
rning  the  pathology  of  cerebral  hemorrhage  are  those  which  pertain  to  arterial 
sease. 

On  page  461  he  also  states  that — 

It  is  generally  admitted  that  the  cerebral  arteries  are  subjected  to  three  different 
orbid  conditions;  one  of  these  is  that  known  as  fatty  degeneration;  the  second  is 
at  known  as  degenerative  arteritis,  and  the  third  that  of  atheroma,  a  condition 
hich  really  should  l>e  classed  along  with  degenerative  arteritis.  *  *  *  Athero- 
atous  degeneration  affects  only  the  larger  vessels  and  chiefly  those  at  the  base  of 
e  brain;  it  is  found  in  from  one-eighth  to  one-fifth  of  the  cases  of  cerebral 
jmorrhage. 

Osier,  in  his  work  on  Practice  of  Medicine,  states,  on  page  870,  that — 

The  conditions  which  produce  lesions  of  the  blood  vessels  play  a  very  important 
irt  in  etiology  of  cerebral  hemorrhage;  thus  the  natural  tendencies  to  degeneration 

the  vassels  in  advanced  life  makes  apoplexy  much  more  common  after  the  fiftieth 
»r. 

In  this  case  the  soldier  had  passed  the  age  of  57,  and  had  reached 
le  time  of  life  when  cerebral  hemorrhages  occur  most  frequently, 
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according  to  the  tables  of  vital  statistics.  While  the  attending  physi- 
cian has  stated  that  he  had  been  suffering  from  neuralgia  for  some  two 
years,  and  has  asserted  that  it  was  the  cause  of  the  fatal  central  hem- 
orrhage, yet  he  has  adduced  no  authority  in  support  of  his  statement, 
and  a  careful  search  through  the  writings  of  Dercum,  Quair.,  Osier, 
Bartholow,  and  Da  Costa  on  the  subject  of  cerebral  hemorrhage  fails  to 
discover  anything  that  lends  the  slightest  support  to  Dr.  Zitz's  state- 
ment. Senile  degeneration  of  the  arteries  is  universally  admitted  to 
be  the  most  potent  cause  of  said  disease,  and  this  is  shown  to  have 
existed  in  this  case,  so  that  the  burden  of  proof  rests  on  those  who 
advance  a  contrary  opinion. 

In  view  of  the  facts  in  this  claim,  it  is  believed  that  the  action  of  the 
Bureau  in  rejecting  appellant's  application  for  a  pension  under  the 
general  law  on  the  grounds  stated  was  correct,  and  said  action  is  there- 
fore affirmed. 


SERVICE— ACT  JUNE  87,  1890-REJECTED  RECRUIT. 

John  S.  Robinson. 

Claimant  was  enlisted  as  a  substitute  in  the  service  of  the  United  States  and  was 
carried  on  the  rolls  as  such  for  a  period  of  more  than  ninety  days,  when  he  was 
discharged  as  rejected  for  disability  by  a  board  of  inspection.  He  was  not 
assigned  to  any  company,  and  he  did  not  serve  in  the  military  service  in  the 
sense  contemplated  by  the  act  of  June  27,  1890,  and  is  not  entitled  to  pension. 
(See  cases  of  Rathton,  9  P.  D.,  162,  and  Ransom,  5  P.  D.,  183.) 

AsmMant  Secretary  F.  Z.  Campbell  to  tlie  Commhsumer  of  Pension** 

June  13,  1901. 

John  S.  Robinson,  late  unassigned,  Twenty-ninth  Connecticut  Vol- 
unteer Infantry,  has  filed  several  applications  for  pension  under  the 
act  of  June  27,  1890,  all  of  which  have  been  rejected.  Those  tiled  in 
1892, 1894, 1896,  and  1897  were  rejected  on  the  ground  that  no  ratable 
disability  under  said  act  was  shown  to  exist.  One,  filed  April  4, 1899, 
was  rejected  August  22, 1900,  on  the  ground  that  claimant  did  not  ren- 
der ninety  days'  actual  service,  as  required  by  the  act,  but  it  is  shown 
by  the  records  of  the  War  Department  and  claimant's  own  statement 
that  he  never  joined  said  regiment. 

A  statement  from  the  Auditor  of  the  War  Department,  showing  that 
pay  for  a  certain  period  had  been  allowed  the  claimant,  having  been 
filed  for  the  purpose  of  having  the  case  reopened,  such  action  was 
denied  December  13,  1900,  and  the  rejection  was  adhered  to.  Appeal 
has  been  entered  May  10,  1901,  by  the  attorneys  of  record,  who  con- 
tend that  inasmuch  as  it  is  shown  by  the  records  of  the  War  Depart- 
ment that  the  claimant  was  enlisted  September  10,  1864,  and  was  car- 
ried on  the  rolls  until  January  14,  1805,  when  he  was  discharged,  and 
was  allowed  pay,  it  is  conclusive  that  he  was  under  military  control 
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and  subject  to  military  orders  for  a  period  of  one  hundred  and  fourteen 
days,  and,  therefore,  is  entitled  to  a  pension  under  said  act,  without 
reference  to  the  fact  that  "he  was  not  assigned  to  a  company"  and 
"performed  no  active  military  duty." 

There  is  no  dispute  as  to  the  correctness  of  the  above  statement 
regarding  the  dates  of  enlistment  and  discharge  and  the  claimant's 
name  being  on  the  rolls  of  Connecticut  colored  substitutes.  On  this 
subject  one  report  of  the  War  Department  states: 

John  Robinson,  unassigned,  Twenty-ninth  Connecticut  Colored  Infantry,  is 
regarded  by  this  Department  as  having  been  properly  in  the  military  service  of  the 
United  States  from  September  10,  1864,  to  January  14,  1865,  notwithstanding  the 
fact  that  he  was  ordered  to  be  discharged  from  the  service,  without  pay  or  allowances, 
on  account  of  his  rejection  by  the  board  of  inspection,  pursuant  to  paragraphs  980 
and  981,  Revised  Regulations. 

The  surgeon's  certificate  of  disability  shows  the  basis  of  claimant's 
rejection  and  discharge  to  have  been  that  he  was  "incapable  of  per- 
forming the  duties  of  a  soldier  because  of  old  bubos,  oedema  of  scro- 
tum, broken  down."  He  was  not  -assigned  to  any  company  and  it 
is  not  shown  that  he  ever  performed  any  military  duty.  Thus,  while 
it  may  be  admitted  that  he  was  in  the  military  service  of  the  United 
States,  he  did  not  serve  ninety  days  or  more  in  the  sense  contem- 
plated by  said  act  of  June  27,  1890.  The  case  is  almost  parallel  as 
regards  soldier's  relation  to  the  service  with  that  of  the  husband 
of  Nancy  Rathton,  whose  appeal  was  decided  December  29,  1897. 
(9  P.  D.,  162.)    The  headnote  of  that  decision  is  as  follows: 

Soldier  enlisted  October  15,  1864,  was  accepted  by  the  board  of  enrollment  of  the 
Eighth  Congressional  district  of  Indiana  on  the  same  day  as  a  substitute.  He  was 
examined  by  a  board  of  inspectors  November  7,  1864,  and  rejected.  He  was  fur- 
loughed  to  await  discharge  and  was  discharged  April  1,  1865,  on  a  surgeon's  certifi- 
cate because  of  "  deficient  amplitude  and  expansive  mobility  of  chest;  said  disqualifi- 
cation existed  at  date  of  enlistment."  He  was  never  assigned  to  any  military 
organization,  nor  ordered  on  detached  service,  nor  is  it  shown  that  he  ever  per- 
formed any  active  military  service. 

Held:  That  soldier  did  not  serve  ninety  days  in  the  war  of  the  rebellion,  or  in  the 
Army  of  the  United  States,  within  the  meaning  of  sections  2  and  3  of  the  act  of  June 
27,  1890.     (See  case  of  Albert  K.  Ransom,  5  P.  D.,  183.) 

In  the  body  of  that  decision  as  well  as  in  that  of  Ransom,  cited,  the 
question  here  involved  is  fully  discussed,  and  it  is  unnecessary  to  go 
over  the  same  course  of  reasoning  in  this  case.  It  is  sufficient  to  refer 
to  those  decisions  as  containing  the  proper  views  and  conclusions  rela- 
tive to  claimant's  title  to  pension  under  the  act  of  June  27,  1890. 
The  action  in  the  claim  is  accordingly  affirmed. 
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FEE— ATTORNEYSHIP— FORFEITURE— PRIMA  FACIE  CASE. 

Annie  E.  Meyers,  widow  (claimant). 
Milo  B.  Stevens  &  Co.  (attorneys). 

Where  an  attorney  has  prima  facie  established  a  claim  for  pension,  and  no  call  for 
additional  evidence  has  been  made,  he  has  earned  the  fee,  though  subsequently 
to  his  death  another  attorney  filed  evidence,  for  which  the  Bureau  could  have 
issued  a  call. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissimier  of  Pendm, 

June  13,  1901. 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  January  24,  1901, 
entered  an  appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee 
on  the  issue  of  July  2, 1897,  in  the  claim  for  pension  under  the  general 
law  of  Annie  E.  Meyers,  as  widow  of  Seth  F.  Meyers,  who  served  as 
surgeon,  Seventy -third  Indiana  Volunteer  Infantry. 

In  behalf  of  the  claimant  on  January  23,  1895,  George  E.  Lemon, 
deceased,  filed  a  declaration  for  a  widow's  pension  under  the  general 
law,  and  on  November  26, 1895,  he  filed  articles  of  agreement  stipulat- 
ing for  the  payment  of  a  fee  of  $25.  He  filed  evidence  March  8  and 
20,  1895,  the  last  of  which  prima  facie  completed  the  claim  so  far  as 
the  services  of  an  attornev  were  concerned. 

ml 

F.  L.  Williams,  of  Washington,  D.  C,  on  November  9,  1896,  and 
February  18, 1897,  filed  powers  of  attorney  in  the  claim,  and  on  March 
13,  1897,  he  filed  articles  of  agreement  stipulating  for  the  payment  of 
a  fee  of  $25.  On  March  13, 1897,  he  also  filed  evidence  that  the  claim- 
ant had  not  remarried.  The  claim  was  specially  examined  in  June, 
1897,  when  further  evidence  was  obtained  that  she  had  not  remarried. 

Mr.  Lemon  died  December  18,  1896.  The  appellants'  title  to  the 
fee  is  considered  by  the  Bureau  as  under  assignment  in  their  favor, 
dated  July  23,  1897,  by  the  executors  under  the  will  of  George  E. 
Lemon. 

On  July  2,  1897,  certificate  issued  to  allow  pension  in  the  claim. 
On  said  issue  Mr.  Williams  was  certified  a  fee.  He  has  been  notified 
of  the  fact  that  Milo  B.  Stevens  &  Co.  appealed  from  said  action. 

The  position  taken  by  the  Bureau  as  to  the  title  to  fee  in  this  case  is 
that  the  evidence  filed  by  Mr.  Williams  was  material,  as  evidence  of 
the  claimant's  widowhood  had  not  been  filed  for  a  period  of  two  years, 
and  as  it  was  filed  at  a  time  when  there  was  no  other  attorney  in  the 
case  he  was  entitled  to  recognition;  that  as  he  filed  material  evidence 
and  was  not  chargeable  with  neglect  when  the  claim  was  allowed,  he 
was  entitled  to  the  fee  upon  the  issue  of  certificate  to  allow  pension. 

Appellants  argue  that  the  fee  was  earned  at  the  time  of  the  death  of 
Mr.  Lemon,  and  therefore  his  executors  could  make  a  valid  assign- 
ment of  the  fee,  and  as  such  executors  made  assignment  of  the  fee  to 
them  they  are  entitled  thereto. 
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When  an  attorney  has  performed  all  services  required  of  him  by 
he  rules  of  practice  and  by  the  Bureau,  and  has  observed  the  rules  of 
)ractice  in  other  respects,  the  fee  is  earned  by  him,  and  he,  or,  upon 
lis  death,  his  legal  representatives,  can  assign  the  fee  to  other  parties. 
When  such  assignment  is  made,  the  Bureau  will  certify  the  fee  to  the 
issignee.     (See  case  of  William  Goodson,  7  P.  D.,  294.) 

In  the  decision  of  the  Department  in  the  case  of  Robert  McCorkle 
7  P.  D.,  158),  are  stated  facts  that  constitute  a  case  where  the  fee  is 
arned  by  an  attorney,  viz,  where  the  attorney  of  record  has  prima 
acie  established  a  claim  and  no  further  services  are  required  of  him, 
hough  the  claim  is  thereafter  specially  examined.  The  question  still 
emains  to  be  considered,  and  it  is  an  essential  one  in  this  case,  whether 
n  attorney  has  earned  a  fee  when  there  is  material  service  to  be 
erformed  before  the  Bureau  sees  fit  to  allow  the  claim. 
The  Bureau,  in  support  of  its  action  in  the  payment  of  the  fee  to 
tr.  Williams,  recites  that  the  evidence  filed  by  said  attorney  was 
aterial.  This  may  be  true,  but  likewise  it  is  true  that  the  evidence 
Iduced  (after  a  claim  is  prima  facie  complete)  on  special  examination 
material.  Yet  it  is  held  in  the  case  of  McCorkle,  supra,  that  an 
torney  has  earned  a  fee  although  the  claim  is  placed  in  the  hands  of 
special  examiner  subsequently  to  the  date  that  the  attorney  of  record 
ed  evidence  in  tho  claim.  So  under  the  decisions  of  this  Department 
e  fact  that  further  and  additional  evidence  may  be  necessary  before 
e  Bureau  will  allow  pension  to  the  claimant  is  not  a  test  as  to  whether 
e  attorney  has  earned  a  fee  in  the  particular  case.     If  the  attorney 

record  has  prima  facie  completed  the  claim  he  may  be  entitled  to 
e  fee,  although  further  evidence  can  be  required  by  the  Bureau 
fore  the  claim  is  allowed.  But  it  follows  that  this  additional  service 
not  expected  of  an  attorney  until  the  Bureau  has  issued  its  call  for 
ch  evidence.  It  is  believed  that  this  is  a  reasonable  view  of  the 
actice.  The  rules  prescribe  the  evidence  necessary  to  establish  a 
lim  for  pension.  When  such  evidence  has  been  supplied,  it  can  not 
i  assumed  that  the  Bureau  requires  any  additional  evidence  until  it 
s  issued  a  call  therefor.  It  follows  that  the  attorney  of  record  may 
ve  earned  the  fee,  although  evidence  was  lacking  which  the  Bureau 
n  require  in  addition  to  such  evidence  as  is  prescribed  by  the  rules 
practice  for  prima  facie  establishing  a  claim. 

In  this  particular  case  the  appellants,  as  the  transferees  of  Mr. 
xnon,  were  denied  a  fee  for  the  reason  that  subsequently  to  the  death 
Mr.  Lemon  evidence  was  filed  which  was  deemed  material.  This 
idence  consisted  of  the  testimony  of  witnesses  that  the  claimant  had 
t  remarried,  and  was  deemed  material  because  evidence  of  the  fact 
d  not  been  filed  in  the  case  for  a  period  of  two  years. 
The  rules  of  practice  do  not  require  an  attorney  to  file  evidence  at 
bervals  in  a  widow's  claim  for  pension,  while  provd\Tvg  \Tv\Je^^vMi*»fcL,> 
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that  she  has  not  remarried  since  the  death  of  the  soldier.  Such  a 
requirement  in  a  widow's  claim,  when  it  has  been  prima  facie  com- 
pleted, would  be  unreasonable.  For,  when  all  evidence  prescribed  by 
the  rules  of  practice  has  been  filed,  the  claim  awaits  adjudication. 
Further  evidence  as  to  the  nonmarriage  of  the  claimant  would  be 
necessary  only  in  event  of  delay  to  adjudicate  the  claim — a  condition 
which  is  not  contemplated  by  the  rules  of  practice. 

Though  in  the  event  of  delay  to  adjudicate  the  Bureau  could  prop- 
erly require  further  evidence  of  nonmarriage,  it  would  not  be  necessary 
to  file  such  evidence  under  the  rules  of  practice.  It  would  not  be 
incumbent  upon  the  attorney  of  record  to  file  the  evidence  in  question 
unless  the  Bureau  issued  its  call  therefor.  The  attornev  of  record  can 
only  be  required  to  meet  the  exigencies  of  a  case  as  they  exist. 

The  rules  of  practice  do  not  contemplate  the  forestalling  of  emer- 
gencies that  may  possibly  arise  and  therefore  do  not  require  of  an 
attorney  that  he  shall  have  evidence  on  file  which  precludes  possibilities 
occasioned  by  delay  to  adjudicate  a  claim  or  by  other  causes.  If  an 
attorney  has,  prima  facie,  completed  a  case,  in  accordance  with  the 
published  regulations,  it  is  not  expected  that  he  will  do  more  unless 
further  orders  are  issued.  If  nothing  further  is  asked  for  by  the 
Bureau,  then  the  fee  is  earned  by  him,  the  right  thereto  becomes 
vested  in  him,  and,  upon  his  death,  in  his  legal  representatives. 

Mr.  Lemon  died  before  the  claim  was  allowed,  but  it  is  not  manifest 
that  this  fact  complicates  the  situation.  Had  a  call  for  further  evi- 
dence been  issued,  then  the  case  would  not  have  been  completed  by 
him,  nor  the  fee  earned  by  him.  It  may  be  urged  that  had  a  call  been 
issued  for  further  evidence  as  to  continued  widowhood  of  the  claimant, 
Mr.  Lemon  could  .  not  have  complied  with  the  call,  and,  therefore,  it 
would  have  been  useless  to  issue  a  call;  furthermore,  that  the  evidence 
was  filed  by  Mr.  Williams  subsequently  to  Mr.  Lemon's  death,  and 
for  that  reason  it  was  not  necessary  to  issue  a  call  for  such  evidence. 

The  answer  to  all  this  as  an  objection  to  the  proposition  that  the  fee 
was  earned  by  Mr.  Lemon  is  found  in  the  reasons  assigned  in  support 
of  the  proposition,  viz,  that  there  was  no  demand  for  such  evidence 
until  a  call  therefor  was  issued.  This  has  been  explained.  It  can  not 
be  assumed,  when  no  call  for  evidence  was  made,  from  existing  con- 
ditions in  a  case,  that  one  would  have  been  made  but  for  the  fact  that 
evidence  was  supplied  which  dispensed  with  a  call  for  such  evidence. 
To  so  assume  would  be  equivalent  to  making  a  demand  out  of  what  is 
subsequently  deemed  a  necessity  therefor.  In  such  an  event  title  to 
fee  would  rest,  not  upon  what  the  rules  of  practice  or  the  Bureau 
require,  but  upon  a  theory  as  to  what  might,  could,  or  would  be 
required  at  the  option  of  some  person. 

As  to  the  objection  that  Mr.  Lemon  was  dead,  and,  therefore,  had  a 
call  been  issued  he  could  not  have  complied  therewith,  it  can  properly 
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e  answered  by  saying  that  the  objection  deals  with  facts  not  in  any 
ray  germane  to  the  question  at  issue,  viz,  whether  he  had  earned  the 
ee  in  this  case.  It  may  be  significant  to  add  that  in  this  case  as  in  the 
ase  of  McCorkle,  supra,  there  was  a  special  examination  held  after 
be  attorney  of  record  was  dead,  yet  in  the  case  of  McCorkle  it  was 
eld  that  the  fee  was  earned  by  him  though  additional  and  material 
vidence  was  obtained  by  the  process  of  special  examination  subsequent 
o  his  death. 

Though  further  material  evidence  was  supplied  by  an  attorney  who 
ras  contesting  for  recognition  in  the  claim,  there  is  no  difference 
rhether  it  was  thus  obtained  or  by  a  special  examination.  The  mate- 
ial  fact  is  whether  the  Bureau  has  issued  a  call  for  such  evidence, 
applying  this  test  to  the  facts  arising  in  this  case,  it  is  clear  that  the 
ight  of  Mr.  Lemon  to  the  fee  is  unquestionable,  as  no  call  for  addi- 
onal  evidence  was  ever  made.  As  he  had  earned  the  fee  his  title 
lereto,  upon  his  death,  passed  to  his  legal  representatives,  under  whose 
signment  title  passed  to  the  appellants. 

Accordingly  the  action  of  the  Bureau  in  denying  them  a  fee  is 
versed.  It  is  directed  that  a  copy  of  this  opinion  be  served  upon 
r.  Williams. 


REIMBURSEMENT— ACCRUED  PENSION— FRAUD  AND  MISTAKE. 

John  La  Mountain. 

here  Bureau  officers  have  fairly  acted  in  the  exercise  of  discretionary  judgment  in 
passing  upon  evidence,  in  the  absence  of  proof  of  fraud  upon  the  part  of  the 
claimant,  no  future  discovery  of  testimony  which  tends  to  discredit  that  first 
acted  upon  can  authorize  reimbursement  to  the  Government  from  accruing 
pension. 

txiMant  Secretary  F.  Z.  Campbell  to  the  Cornmissianer  of  Pensions, 

May  6,  1901. 

John  La  Mountain,  formerly  private,  Company  G,  One  hundred 

d  fifty-third  New  York  Volunteer  Infantry,  who  was  granted  $4  per 

>nth,  June  20, 1885,  to  date  from  October  3, 1865,  for  injury  to  head, 

d  who  was  granted  a  pension  at  $8  per  month,  under  the  act  of  June 

,  1890,  July  12,  1890,  and  dropped  from  the  rolls  under  the  general 

n  on  that  date,  filed  a  claim  for  restoration  and  increase  under  the 

neral  law,  June  18, 1890,  alleging  that  he  contracted  catarrh  (a  new 

ability)  in  line  of  duty  while  in  the  military  service.     September 

,  1897,  this  claim  was  rejdbted  in  the  following  language: 

Rejection  for  restoration  and  increase  under  the  general  law  for  injury  to  head  on 
\  ground  that  evidence  taken  on  special  examination  shows  that  it  was  incurred  in 
runken  brawl  with  claimant's  wife  subsequent  to  his  discharge.  Catarrh  rejected 
the  ground  that  evidence  taken  on  special  examination  shows  that  it  existed  prior 
enlistment. 
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On  November  4, 1897,  a  letter  of  notification  was  sent  to  the  claimaut 
from  the  Bureau,  which  is  as  follows: 

It  appears  from  the  records  of  this  Bureau  that  you  were  pensioned  June  20, 1885, 
under  certificate  numbered  299499,  at  the  rate  of  $4  per  month  from  October  3, 1865, 
for  injury  of  head,  based  on  your  service  as  a  private  in  Company  G,  One  hundred 
and  fifty-third  New  York  Volunteer  Infantry. 

Your  pension  as  above  terminated  July  11, 1890,  by  reason  of  the  allowance  to  yoa 
of  ]>ension,  under  the  act  of  June  27,  1890,  at  the  rate  of  $8  per  month,  from  July 
12,  1890,  for  nasopharyngeal  catarrh  and  disease  of  heart. 

It  further  appears,  from  evidence  obtained  by  means  of  a  special  examination  now 
on  file,  that  the  original  allowance  of  your  pension  based  on  injury  of  head  was 
erroneous  and  contrary  to  law,  as  said  disability  is  in  no  way  due  to  your  military 
service  as  required  to  give  title  under  the  law  by  which  you  were  pensioned,  but 
was  incurred  in  a  fight  with  your  wife  while  you  were  in  a  state  of  intoxication 
subsequent  to  your  discharge. 

You  are  hereby  notified  that  your  certificate  will  be  reissued  under  the  act  of  June 
27,  1890,  at  the  rate  of  $8  per  month,  and  payments  will  be  withheld  until  a  som 
accrues  sufficient  to  reimburse  the  Government  for  the  amount  erroneously  paid  you 
under  the  general  law,  viz,  $4  per  month  from  October  3,  1865,  to  July  11,  1890, 
inclusive. 

Under  the  provisions  of  the  act  of  Congress  of  December  21,  1893,  you  will  be 
allowed  a  period  of  thirty  days  from  receipt  hereof  in  which  to  make  such  answer  as 
you  deem  proper,  and  to  show  cause  why  the  action  as  above  indicated  should  not 
be  taken. 

Some  little  evidence  was  filed  with  a  declaration  for  restoration  to 
the  general-law  rolls,  alleging  injury  to  head  December  21, 1897,  which 
was  again  rejected  November  18,  1898,  as  follows: 

Rejection  for  restoration  under  the  general  law  for  injury  of  head  on  the  ground 
that  same  was  not  incurred  in  the  service,  as  shown  by  special  examination,  and  the 
testimony  filed  recently  not  deemed  sufficient  to  establish  same  as  of  service  origin. 

March  9,  1899,  the  affidavits  of  four  witnesses  were  filed  with  a  view 
to  reopening  the  claim,  but  March  9,  1900,  the  former  rejections  were 
adhered  to.  In  this  action  it  was  stated  that  one  "Mary  La  Moun- 
tain," with  two  other  affiants,  had  been  cross-examined  by  a  special 
examiner,  and  that  the  evidence  of  the  other  witness  was  not  sufficient 
to  overcome  the  adverse  testimony  on  file. 

July  28,  1900,  the  claimant  filed  an  appeal  to  the  Department,  in 
which  he  states  that  certain  prejudiced  witnesses  opposed  his  restora- 
tion, and  that  the  evidence  shows  that  the  disability  for  which  pension 
was  originally  granted  was  actually  incurred  in  the  service,  as  alleged. 
The  appeal  concludes  as  follows: 

I  therefore  submit  that  the  suspension  is  contrary  to  law,  and  that,  although  some 
of  the  evidence  that  was  drawn  out  on  sj>ecial  investigation  is  contradictory  and  goes 
to  show  that  one  of  the  disabilities  for  which  I  was  pensioned  existed  prior  to  my 
enlistment,  I  am  still  entitled  to  a  rating  under  the  disabilities  that  are  positively 
shown  to  l>e  of  service  origin.  The  evidence  of  Oliver  Burrill,  Joseph  Burrill,  and 
Mary  La  Mountain  I  contend  is  sufficiently  strong  to  warrant  my  restoration.  Mary 
La  Mountain,  whose  evidence  is  referred  to  as  that  of  my  wife,  is  in  error.  It  was 
the  testimony  of  another  Mary  La  Mountain,  who  did  not  clearly  understand  the 
nature  of  the  questions  asked. 
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I  therefore  submit  and  ask  that  the  evidence  on  file  be  reexamined,  and  that  if  any 
doubt  exists  the  benefit  of  the  same  should  be  extended  in  my  behalf,  and  I  ask  for 
a  readjudication  of  the  claim  on  its  merits.     All  of  which  is  respectfully  submitted. 

This  appeal  raises  the  question  of  the  sufficiency  of  the  evidence  to 
establish  that  the  injury  to  claimant's  head  and  the  catarrh,  as  alleged, 
occurred  during  his  military  service  and  in  line  of  duty,  and  whether 
the  action  of  withholding  claimant's  pension  under  the  act  of  June  27, 
1890,  in  order  to  reimburse  the  Government  for  amount  wrongfully 
paid  to  him  under  the  general  law  was  proper. 

The  evidence  in  regard  to  the  incurrence  of  the  alleged  injury  to 
head  in  the  service  is  supplied  by  two  comrades  and  the  captain  of 
claimant's  company.  One  of  these  comrades  claims  to  be  an  eyewit- 
ness to  the  incurrence  of  the  injury.  He  substantially  corroborates 
the  claimant's  account  of  the  injury,  although  as  to  effects  there  is 
square  contradiction,  as  there  also  is  as  to  minor  details. 

The  claimant's  story  is  that  some  time  in  July  or  August,  1865, 
while  on  patrol  guard  duty,  in  Savannah,  Ga.,  he  was  near  a  stack  of 
arms  when  a  colored  soldier,  or  a  colored  man  in  a  soldier's  uniform, 
tried  to  take  a  gun  off  the  stack,  and  the  claimant  told  him  to  let  that 
gun  alone,  when  the  colored  man  grabbed  and  swung  the  butt  of  the 
gun  against  his  head,  knocking  him  senseless;  that  he  was  taken  to  a 
hospital,  where  he  was  treated.     Before  the  special  examiner  the  claim- 
ant adhered  to  this  story. 

Peter  Facto,  jr.,  the  comrade  who  claims  to  have  witnessed  the 
incurrence  of  the  injury  as  detailed  by  the  claimant,  in  an  affidavit 
filed  in  1884  substantially  corroborates  the  claimant,  saying  that  he 
helped  the  claimant  to  his  feet  and  saw  blood  on  the  side  of  his  head, 
but  could  not  say  whether  he  was  sent  to  the  hospital  or  not.  On 
cross-examination  this  witness  did  hot  corroborate  his  affidavit  in 
detail,  but  did  adhere  to  his  statement  that  he  witnessed  the  hitting  of 
claimant  b}r  the  gun  as  he  had  described.  He  said  at  that  time  that 
claimant  was  not  on  duty  when  he  had  the  quarrel  with  the  colored 
soldier.  He  said  there  was  no  stack  of  guns  at  the  scene  of  the  quar- 
rel and  that  claimant  was  hit  with  the  colored  soldier's  gun,  and  that 
he  could  not  say  what  caused  the  quarrel.  In  accounting  for  the  dis- 
crepancy between  his  affidavit  and  statement  before  the  examiner  he 
said  he  could  not  read  and  had  to  depend  on  others  to  do  his  writing 
for  him. 

E.  M.  Fitch,  captain  of  claimant's  compan}r,  made  affidavit  as  follows: 

That  he  was  captain  of  Company  G,  One  hundred  and  fifty-third  Regiment  New 
York  Volunteers,  in  the  late  war,  and  knew  John  La  Mountain,  a  private  in  said 
company;  that  said  La  Mountain,  while  in  active  Hervice  in  said  regiment,  in  Savan- 
nah, Ga.,  was  injured  while  on  patrol  duty,  as  it  was  reported  at  said  time  that  he 
wae  knocked  down  by  a  colored  soldier;  that  at  said  time  said  La  Mountain  was  sent 
to  the  hospital  to  be  treated  for  injuries  received  in  such  way  in  1865. 

The  above  affidavit  was  subscribed  and  swotty  to  kw^wsl  ^\!*$&. 
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On  the  6th  day  of  May,  1896,  Captain  Fitch  appeared  before  the  spe- 
cial examiner.  He  then  stated  that  he  could  not  recollect  that  claim- 
ant was  injured  in  the  service.  He  did  recollect  that  some  member  of 
his  company  was  hit  over  the  head  by  a  colored  soldier,  but  he  knew 
none  of  the  circumstances.  His  attention  being  called  to  the  affidavit 
quoted  as  above,  he  said: 

At  the  time  1  made  that  statement  I  had  some  memoranda  that  possibly  refreshed 
my  mind  regarding  this  matter,  but  my  papers  containing  the  memoranda  were 
burned  some  few  years  ago.  I  can  not  now  say  that  La  Mountain  was  hurt  in  the 
service. 

John  Kiernan,  a  comrade,  testified  before  the  special  examiner  that 

in  the  summer  of  1865,  in  Savannah,  Ga. ,  the  claimant  did  get  into 

a  "squabble"  with  a  "nigger,"  and  was  injured  some  way.    This 

witness's  statement  continues: 

We  did  patrol  duty  in  Savannah  all  summer.  Before  the  war  closed  the  negroes, 
if  they  saw  a  white  man  coming  along  the  sidewalk,  would  get  off  into  the  street,  bat 
after  the  war  closed  it  was  quite  the  reverse.  I  was  not  present  when  he  was  injured, 
but  when  he  came  into  camp  he  told  me  he  had  been  hit  upon  the  head  and  knocked 
down  by  a  negro.  He  further  said  that  he  and  the  negro  had  trouble  over  a  gun  and 
the  negro  seized  the  gun  and  knocked  him  down  as  above  stated.  I  probably  heard 
what  started  the  trouble,  but  have  now  forgotten  what  it  was. 

This  witness  states  that  he  never  heard  that  the  injury  thus  incurred 
was  at  all  serious  or  that  he- could  remember  that  claimant  was  off 
duty  on  account  of  same. 

Continuing,  this  witness  testified: 

There  was  talk  in  the  company  that  it  the  negro  could  be  found  he  would  lie  served 
the  same  as  he  served  La  Mountain.  I  do  not  know  whether  the  blow  to  head  made 
a  wound  or  not.  I  have  heard  claimant's  deposition  read  and  should  say  it  was 
about  the  way  he  told  me  the  injury  was  incurred.  *  *  *  There  is  no  doubt  he 
(claimant)  was  injured  as  alleged,  as  I  heard  him  tell  about  it;  in  fact,  it  was  the 
talk  of  the  company  how  he  had  been  licked  by  a  "  nigger." 

It  should  be  noted  that  this  last  witness  did  not  make  a  statement 
in  the  original  claim.  Studied  from  the  view  point  of  probability 
there  is  nothing  in  the  claim  as  originally  considered  by  the  Bureau 
that  threw  doubt  about  it.  The  claimant  may  well  have  been  hurt  as 
he  described,  but  whether  the  injury  was  incurred  in  line  of  duty  is 
a  question  aside  from  the  inquiry  at  this  moment.  Yet,  the  evidence 
quoted  is  not  all  that  was  considered  by  the  Bureau  in  its  initial  action. 

June  19,  1883,  Dr.  William  S.  Daggett  signed  and  swore  to  the 

following  statement: 

I  treated  John  La  Mountain,  private,  of  Company  G,  One  hundred  and  fifty-third 
Regiment,  New  York  Volunteers,  November  1, 1865,  for  fracture  of  the  parietal  bone 
of  the  left  side;  found  a  deep  depression;  much  pain  in  the  opposite  side  and  paralysw 
of  the  legs.  Was  not  able  to  move  about  for  a  year  or  more.  Has  since  frequent 
attacks  of  pain  in  the  head,  and  paresis  of  the  legs,  lasting  for  an  indefinite  time. 

The  reputation  of  this  affiant  has  been  unimpeaehed,  and,  in  fact, 
he  is  reported  to  be  perfectly  reliable. 
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Peter  Barnaby,  a  brother-in-law  of  claimant,  whose  reputation  is 

good,  testified  that  claimant  complained  of  pain  in  his  head  on  his 

return  from  the  Army,  and  said  further: 

I  have  seen  he  had  a  kind  of  scar  on  the  left  side  of  his  head,  but  I  do  not  know 
how  he  got  it  I  never  mentioned  it  to  him.  Yes,  he  had  that  scar  on  his  head 
when  he  came  home  from  the  Army.  No,  I  did  not  see  any  running  sore  on  his 
head.  It  was  a  scar  about  1J  inches  long  and  had  no  hair  on  it.  I  never  heard  him 
tell  how  he  got  that  hurt. 

Andrew  Burrill,  of  good  reputation,  who  knew  the  claimant  prior 
to  and  since  his  (claimant's)  service,  made  affidavit  that  he  helped 
claimant  off  the  train  in  October,  1865,  and  at  that  date  the  claimant 
Jpoke  of  the  injury  to  his  head,  and  that  he  was  hit  by  a  colored  sol- 
lier  with  the  butt  of  his  gun.  In  response  to  a  letter  from  the  Pen- 
ion  Bureau,  this  witness  stated  the  following: 

Your  letter  of  the  28th  received.  In  reply  I  would  say  I  saw  John  La  Mountain 
hen  he  returned  home  from  the  war.  In  fact  I  was  at  the  depot  when  he  arrived, 
id  I  assisted  him  home.  He  claimed  he  was  injured  in  his  head.  I  examined  his 
ead  and  I  saw  scars.     He  also  complained  of  his  leg  and  appeared  to  be  lame.    *   *  * 

This  last  witness  and  the  physician  who  treated  claimant  on  or  soon 
fter  his  return  home  were  dead  when  the  special  examination  was 
Hiducted. 

Can  there  be  a  well-founded  doubt  that  the  claimant  received  some 
ind  of  an  injury  to  his  head  in  the  service?  The  statement  of  the 
iptain,  after  the  special  examination,  rises  almost  to  the  dignity  of  a 
jcord.  He  made  his  first  statement  from  memoranda  which,  he  says, 
jssibly  refreshed  his  mind,  his  records  being  destroyed  at  the  date  of 
s  examination.  It  is  wholly  incredible  that  the  doctor  and  the  cor- 
tborating  witnesses  who  saw  the  scar  on  claimant's  head  at  his  return 
om  the  Army  could  all  have  been  mistaken.  Certainly  the  captain, 
ho  made  his  first  statement  from  memoranda,  made  at  the  time  from 
sports  to  him,  could  not  be  other  than  reliable.  Then  the  doctor 
akes  a  positive  statement  as  to  treatment  for  the  injury  eleven  years 
jfore  the  " brawl"  with  the  wife,  as  subsequently  testified  to.  This 
>sitive  statement,  descriptive  as  it  was,  and  corroborated  by  subse- 
lent  medical  examinations  locating  the  injury  to  the  head,  make  his 
atement  worthy  of  credit  to  a  high  degree. 

The  evidence,  as  a  whole,  seems  of  such  a  character  as  to  warrant 
te  conclusion  that  was  reached  by  the  Bureau  in  the  first  instance. 
he  facts  elicited  long  afterwards  by  special  examination  seem  to  indi- 
ite  that  the  disability  from  this  injury  was  increased  by,  and  com- 
licated  with,  a  subsequent  injury  to  the  head  in  a  drunken  brawl  with 
aimant's  wife  in  the  year  1876,  as  stated  in  the  rejection  quoted. 
Joseph  Burrill  testified  that  it  was  rumored  that  claimant  went  home 
runk  once  and  his  wife  struck  him  over  the  head  with  a  bottle.  He 
id  not  know  who  told  the  storj-  and  could  not  say  there  was  the  "  first 
it  of  truth  in  it." 
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Nelson  Dame  testified  before  the  special  examiner  as  follows  in 
regard  to  the  "brawl:" 

Soon  after  he  (claimant)  got  home,  should  say  some  two  or  three  yean,  he  came 
home  drunk  one  night  and  began  to  abuse  his  wife,  as  he  had  always  had  the  repu- 
tation of  doing.  After  she  had  stood  his  abuse  long  enough,  she  up  with  a  bottle 
and  struck  him  over  the  head.  Of  course  I  know  nothing  about  this  personally,  as 
I  was  not  there,  but  right  after  this  happened  he  came  out  with  his  head  all  tied  up, 
and  the  story  got  out. 

Emerson  B.  Rand  testified  substantially  as  the  above  witness  as  to  the 
brawl  between  claimant  and  his  wife  and  the  rumors  about  same. 
Isaac  Baker  testified  as  follows  in  this  regard: 

Along  about  the  time  of  the  Centennial  in  1876  his  (claimant's)  father  (dead)  came 
over  after  me  in  the  night  and  said:  "  I  think  John's  wife  has  killed  him."  I  went 
over  and  the  old  man  found  the  doors  locked,  so  he  got  in  through  the  window,  as 
did  also  myself.  There  we  found  John  on  the  floor  drunk,  as  I  thought,  with  quite 
a  swelling  on  the  side  of  his  head,  the  old  man  telling  me  his  wife  and  he  had  been 
quarreling  and  she  had  hit  him  over  the  head  with  a  bottle.  No,  the  head  was  not 
bleeding  that  I  could  see.  *  *  *  There  was  no  light  in  the  room,  and  none  was 
lighted.  *  *  *  I  examined  his  head  and  found  the  swelling  with  my  hand.  I 
guess  I  did  not  see  him  after  this  for  a  week  or  more.  When  I  did  see  him  he  com- 
plained of  his  head,  and  did  all  the  time  I  knew  him. 

There  is  no  doubt  but  that  the  claimant  was  hit  in  the  head  by  his 
wife,  as  described.  Is  this  established  fact  at  all  inconsistent  with  the 
other  apparently  established  fact  that  claimant  was  injured  in  the  head 
in  the  service,  as  alleged?  Is  it  not  possible  that  claimant  may  have 
been  injured  on  the  head  on  both  occasionsj  The  second  injury  by  no 
means  excludes  the  possibility  of  the  first. 

It  will  be  noted  that'  there  is  no  description  of  the  injury  caused  by 
the  wife,  either  as  to  its  location  (except  that  it  was  to  "  the  side  of 
the  head"),  or  as  to  its  character.  From  the  evidence  it  is  impossible 
to  determine  where  on  the  head  the  bottle  struck.  No  presumption 
follows  that  it  was  the  only  injury  the  claimant  had  ever  suffered  to 
his  head.  While  it  is  possible  and  even  probable,  from  the  location  of 
the  first  injury  (just  above  the  ear  on  the  left  side)  that  when  the  wife 
swung  the  bottle  she  landed  upon  the  injured  portion  of  the  head,  it 
is  not  sustained  by  any  evidence  in  the  record.  The  claimant  swears 
he  was  never  injured  in  the  head  except  in  the  service. 

There  is  no  record  of  treatment  in  the  service  for  the  alleged  injury 
to  the  head.  This  fact  was  before  the  Bureau  when  the  claim  was 
allowed.  The  statement  of  one  comrade,  the  statement  of  the  captain 
of  the  claimant's  company,  the  testimony  of  two  witnesses  who  saw 
the  scar  on  claimant's  head,  and  the  testimany  of  the  physician  who 
treated  claimant  on  his  return  from  the  Army,  admitted  the  claim.  At 
the  date  of  the  allowance,  1885,  the  Bureau  officers  exercised  their  dis- 
cretionary judgment.  After  such  exercise  upon  what  grounds  can 
such  judgments  be  disturbed  and  set  aside? 
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In  an  opinion  rendered  by  the  assistant  attorney -general,  December 

S, 1889,  this  question  is  exhaustively  discussed.     The  decisions  of  the 

Department  are  reviewed  and  commented  upon.     It  is  therein  stated: 

It  will  be  observed  that  the  trend  of  the  decisions  has  been  to  the  effect  that  where 
here  has  been  fraud  upon  the  part  of  the  pensioner,  or  where  there  has  been  a  mis- 
ake  of  fact  in  the  adjudication  of  a  pension  claim  which  results  in  the  overpayment 
f  money  as  pension,  in  such  case  the  Government  may  reimburse  itself  by  with- 
lolding  the  accruing  pension  until  the  amount  overpaid  is  made  good,  and  of  the 
orrectness  of  this  position  there  can,  I  think,  be  no  reasonable  doubt. 

It  has  never  been  held  by  the  Department  that  there  is  any  authority 
y  withhold  pension  money  to  offset  moneys  which  may  have  been  paid 
ut  as  the  result  of  an  error  of  judgment  of  officers  charged  with  the 
Iministration  of  the  pension  laws.     Christian  May  (8  P.  D.,  71). 

Has  any  fraud  been  proved  to  have  been  practiced  on  the  Govern- 
lent  by  the  claimant  in  this  case?  No  mere  probability  or  possibility 
lat  fraud  may  have  been  used  in  a  particular  case  is  sufficient. 

In  the  case  of  James  A.  Trosper  (8  P.  D.,  75)  it  was  held  that  con- 
diment of  certain  facts  material  to  the  inquiry  by  a  claimant  amounts 

>  fraud.  But  in  that  case  it  was  shown  that  the  resulting  injury 
aimed  for  was  actually  a  result  of  something  which  occurred  prior 

>  the  claimant's  enlistment,  and  is  not  at  all  in  point  with  the  case 
:  bar. 

The  Bureau  action  in  the  case  at  bar  was  prompted  by  proof  of  a 
ibsequent  injury,  from  which  it  seems  to  have  been  concluded  there 
>uld  have  been  no  injury  as  alleged  in  the  service.  Such  a  conclu- 
on  is  not  warranted  in  any  view.  Later,  at  the  special  examination, 
appeared  that  the  comrade  who  gave  the  original  statement  as  an 
fewitness  to  the  incurrence  of  the  injury  was  not  altogether  trust- 
orthy;  that  the  claimant  received  a  blow  on  his  head  in  1876;  that 
>me  of  the  witnesses  fail  to  corroborate  their  first  statements.  All 
lis  goes  to  the  question  of  the  justice  of  the  Bureau  action  in  rejcct- 
ig  the  claim  for  restoration  and  increase,  rather  than  to  the  grounds 
>r  reimbursement  to  the  Government  of  moneys  accruing  under  a 
ension  granted  under  another  law. 

From  all  the  evidence  in  the  case,  considered  at  the  time  of  the 
riginal  allowance,  it  is  concluded  that  such  an  allowance  was  made 
:ter  an  exercise  fairly  of  discretion  in  the  matter  of  weighing  testi- 
mony by  the  proper  officers  of  the  Government,  and  in  the  absence  of 
roof  of  fraud  upon  the  part  of  the  claimant,  money  paid  under  a 
rant  of  pension  can  not  be  recovered  by  the  Government  from  accru- 
ig  pension  under  another  law. 

There  remains  for  consideration  the  action  of  the  Bureau  in  rejecting 
le  application  for  restoration  and  increase  of  pension  under  the  gen- 
ial law.  This  inquiry  involves  the  character  of  the  testimony  dis- 
osed  by  the  special  examination  from  which  the  bureau  reached  its 
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conclusion  in  1897.  In  other  words,  was  the  Bureau  justified,  on  the 
evidence  before  it  at  this  last-named  date,  in  rejecting  the  claim  for 
restoration  and  increase? 

The  examination  discloses  that  the  reputations  of  the  claimant  and 
the  witness  Facto  were  not  good;  facts  which  were  easily  ascertain- 
able at  the  date  of  the  original  allowance.     But  the  special  examination 
in  no  way  disturbed  the  statements  of  the  captain  of  claimant's  com- 
pany or  of  the  physician  who  treated  claimant  immediately  on  his 
return  home  from  the  service.     On  the  contrary,  the  statement  of  the 
captain  is  strengthened  and  a  new  witness,  Kiernan,  appears  who  cor- 
roborates both  Facto  and  the  claimant  in  testimony  as  to  contempora- 
neous statements.     In  so  far  the  original  testimony  on  which  the 
Bureau  acted  is  strengthened  and  supported.     But  the  special  exami- 
nation disclosed  that  claimant  was  injured  in  the  head  by  being  hit 
with  a  bottle  in  the  hands  of  his  wife  in  1876,  eleven  years  subsequent 
to  the  injury  of  service  origin.     It  is  impossible  to  determine  from 
the  evidence  the  extent  of  the  injury  or  results  therefrom  of  this 
second  injury.     From  the  circumstances  surrounding  the  second  injury 
it  appears  no  amount  of  inquiry  would  develop  that  fact.     It  is  worthy 
of  remark  that  the  claimant,  though  duly  notified  of  the  cause  of  rejec- 
tion and  grounds  on  which  the  Bureau  claimed  the  right  of  reimburse- 
ment from  accruing  pension,  has  filed  no  evidence  denying  that  an 
injury  resulted  from  the  hit  on  his  head  by  the  bottle.     No  presump- 
tion arises  to  aid  a  conclusion  as  to  the  degree  of  injury  from  either  of 
the  proven  injuries.     From  all  that  appears  in  the  evidence  resulting 
disability  may  have  come  from  one  as  well  as  the  other,  each  being 
proven  to  have  been  incurred  prior  to  the  allowance  of  pension  for 
such  injury,  thus  leaving  to  mere  speculation  and  guesswork  what 
should  be  proven  by  the  claimant.     With  all  the  evidence  under  review 
it  appears  that  the  claimant  was  injured  in  the  head  in  some  such  man- 
ner as  he  alleged  in  the  service,  thus  relieving  him  from  the  charge  of 
fraud  in  making  claim  therefor.     If  the  claim  was  allowed  in  the  first 
instance  on  insufficient  testimony,  as  to  the  manner  of  its  incurrence, 
or  as  to  the  results  therefrom,  the  Bureau  may  correct  its  action  and 
refuse  to  pay  further  pension  therefor,  but  it  has  no  right  to  make  the 
claimant  suffer  a  penalty  for  the  failure  of  officers  charged  with  such 
duty  to  weigh  aright  evidence  submitted  in  support  of  a  claim.    Where 
bureau  officers  have  fairly  acted  in  the  exercise  of  discretionary  judg- 
ment in  passing  upon  evidence,  in  the  absence  of  proof  of  fraud  upon 
the  part  of  a  claimant,  no  future  discovery  of  testimony  which  tends 
to  discredit  that  first  acted  upon  can  authorize  reimbursement  to  the 
Government  from  accruing  pension. 

The  claimant  and  the  witness  who  states  that  he  saw  the  incurrence 
of  the  injury  in  the  service,  being  shown  upon  special  examination  to 
be  unreliable,  the  remaining  evidence  is  not  of  such  a  character  as 
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would  have  warranted  the  allowance  of  pension  in  the  first  instance, 
in  the  absence  of  a    record.     After  the  special  examination  a  well- 
founded  doubt  existed  as  to  whether  the  injury  to  head  as  alleged  was 
received  by  the  claimant  while  he  was  in  line  of  dutv.     There  is  no 
reliable  evidence  in  the  record  that  there  were  any  serious  results  from 
the  blow  received  by  the  claimant  in  the  drunken  brawl  with  his  wife, 
but  the  presumption  arises  that  where  there  was  a  blow  there  must 
have  been  some  resulting  injury.     The  claimant  says  he  never  received 
an  injury  to  his  head  other  than  the  one  in  the  service,  and  while  this 
may  be  the  fact,  no  warrant  for  believing  this  statement  is  found  in 
the  evidence  in  the  case. 

The  claim  for  increase  on  account  of  catarrh  (new  disabilit}*)  was 
properly  rejected  on  the  ground  that  two  witnesses  before  the  special 
examiner  swear  that  claimant  had  catarrh  prior  to  his  entry  into  the 
service.  One  of  these  witnesses  appears  to  be  prejudiced,  but  because 
of  an  absence  of  a  record  for  treatment  in  the  service  and  the  fact  that 
no  application  was  made  on  this  account  until  1800,  and  the  character 
of  the  testimony  relied  upon  to  prove  origin  in  the  service  and  con- 
tinuance after  service  to  date  of  filing  claim  the  action  is  considered 
right. 

The  action  of  the  Bureau  in  rejecting  the  application  for  restoration 
and  increase  is  affirmed. 

The  action  of  the  Bureau  in  withholding  the  pension  granted  under 
the  act  of  June  27,  1890,  to  reimburse  the  Government  for  moneys 
paid  under  the  old  law  claim  is  reversed. 


marriage— void  marriage— estoppel. 
Phebe  Ann  Coburn,  now  Robbins  (alleged  widow). 

The  claimant  is  shown  to  have  separated  from  the  soldier  shortly  after  his  return 
from  the  Army  and  in  1866  (while  the  soldier  was  still  living)  married  one  A.  J. 
Pebbles,  with  whom  she  lived  until  he  abandoned  her  in  1880.  The  soldier  died 
in  1871.  She  alleged  that  she  had  heard  that  the  soldier  was  dead  l>efore  she 
married  Pebbles,  but  learned  that  he  was  alive  some  time  afterwards — al>out  a 
vear  before  his  death. 

Held:  That  by  her  marriage  to  Pebbles  in  1866,  and  sul)sequent  conduct  she  is 
estopped  from  claiming  pension  as  the  widow  of  the  soldier. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensions, 

April  30,  1901. 

Herewith  are  returned  the  papers  in  the  appealed  pension  claim 
(No.  276930)  of  Phebe  Ann  Coburn  (now  Robbins),  alleged  widow  of 
Butterfield  V.  Coburn,  deceased,  formerly  a  soldier  in  Company  F, 
Eighth  New  Hampshire  Infantry.  The  said  soldier  died  on  June  24, 
1871.     The  claimant  iSJed  her  application  for  pension  v&\i\&^\itaro  <sv^ 
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June  28,  1880,  and  it  was  rejected  in  August,  1890,  after  a  special 
examination,  on  the  ground  that  "the  claimant  married  A.  J.  Pebbles 
in  1866,  before  the  soldier  died,  and  continued  to  live  with  him  as  his 
wife  to  the  year  1880."  An  appeal  was  taken  on  October  25,  1898,  in 
which  it  is  contended  that  if  it  be  true  that  the  claimant  married  Peb- 
bles prior  to  the  death  of  the  soldier  (which  she  denies)  the  marriage 
was  illegal  and  void  and  constitutes  no  bar  to  her  receiving  pension  as 
the  widow  of  the  soldier. 

The  facts  in  the  case,  as  developed  by  the  special  examination,  are 
as  follows: 

The  soldier  and  the  claimant  were  lawfully  married  on  May  2, 1846, 
and  lived  together  until  his  enlistment  in  the  Army  on  December  21, 
1861,  during  which  time  several  children  were  born  to  them.    After 
his  discharge  from  the  Army,  on   November  21,   1863,   the  soldier 
returned  to  her,  and  they  lived  together  for  a  time,  but  his  health  was 
broken  and  he  was  probably  unable  to  support  himself,  much  less  his 
family.     He  appears  to  have  taken  to  roving  about,  returning  to  \rr 
family  at  intervals.     During  one  of  his  absences,  in  the  fall  of  1866, 
the  claimant  was  married  to  one  A.  J.  Pebbles.     She  alleges  that  she 
had  received  information  that  the  soldier  was  dead.     Pebbles  savs  she 
told  him  she  had  procured  a  divorce.     However  that  may  have  been, 
Pebbles  and  she  were  formally  married  and  lived  together  as  husband 
and  wife  until  1880,  when  Pebbles  abandoned  her  and  went  to  Cali- 
fornia, where  he  was  still  living  in  1890,  when  the  special  examination 
was  made.     The  soldier  died  in  the  almshouse  at  Dracut,  Mass.,  on 
Juno  24,  1871.     The  claimant  was  married  to  Jonas  Wilson  Bobbins 
on  November  17,  1886.     The  claimant  admitted  to  a  special  examiner 
in  July,  1890,  that  she  was  married  to  Pebbles  in  1866,  but  declared 
she  ceased  to  cohabit  with  him  as  a  wife  when  she  learned  that  the 
soldier  was  still  living,  and  thereafter  lived  with  him  in  the  capacity 
of  a  housekeeper  only.     It  is  admitted,  however,  that  she  was  known 
in  the  community  in  which  they  resided  as  Mrs.  Pebbles  during  the 
whole  time  they  were  living  together,  and  this,  taken  in  connection 
with  the  admission  that  they  cohabited  as  husband  and  wife  during 
a  part  of  that  time,  is  sufficient  to  raise  a  presumption  that  they  con- 
tinued to  occupy  the  same  relation  to  each  other  until  they  separated 
in   1880.     There  is  no  evidence  except  the  claimant's   statement  to 
rebut  that  presumption;  on  the  contrary  there  is  considerable  evidence 
to  support  it. 

Emma  J.  Swan  testified  before  the  special  examiner  that  Pebbles 
and  the  claimant  came  to  her  house  together  about  1878,  and  that  they 
were  living  together  as  man  and  wife  at  that  time. 

Pebbles  himself  testified  that  thej^  cohabited  as  man  and  wife  up  to 
the  time  he  went  to  California. 
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His  son,  George  D.  Pebbles,  testified  to  the  same  effect. 

Alvin  Burleigh,  an  attorney  at  law,  testified  that  in  November, 
1880,  the  claimant  consulted  him  in  regard  to  a  justice  suit  brought 
against  her  by  one  John  S.  Robbins,  with  reference  to  her  rights  and 
interests,  as  wife  of  A.  J.  pebbles,  in  the  farm  formerly  owned  and 
occupied  by  the  latter.  Affiant  heard  no  question  raised  at  any  time 
as  to  the  fact  that  she  was  Pebbles'  legal  wife.  The  business  between 
them  was  under  the  presumption  that  she  was  the  wife  of  Pebbles. 

The  claimant  is  attacking  the  validity  of  her  marriage  to  Pebbles 
in  order  to  secure  a  pension  as  the  widow  of  Coburn.  The  law  pre- 
sumes in  favor  of  the  marriage.  As  was  said  in  the  case  of  Louisa  C. 
Germain  (11  P.  D.,  66): 

It  may  l>e  assumed  as  a  principle  of  well-nigh  universal  application  that  the  pre- 
sumption of  innocence  and  legality  obtains  as  to  all  proven  marriages,  and  that  in 
cases  where  one  party  has  been  shown,  to  have  married  twice,  the  presumption  of 
the  validity  of  both  marriages  obtains  until  the  contrary  is  shown  by  competent 
proof.  Where  a  second  marriage  is  shown,  the  legal  presumption  at  once  arises  that 
the  first  marriage  had  t)een  dissolved,  either  by  death  or  divorce,  at  the  time  the 
second  was  contracted. 

It  is  admitted  that  the  claimant's  marriage  to  Coburn  had  not  been 
dissolved  by  death  at  the  time  of  her  marriage  to  Pebbles,  but  it  has 
not  been  shown  that  it  had  not  been  dissolved  by  divorce.  On  the 
contrarv  there  is  evidence  that  she  claimed  to  have  been  divorced. 
The  burden  of  proving  that  there  was  no  divorce  is  upon  her,  and  the 
proof  has  not  as  yet  been  furnished. 

But,  assuming  that  there  was  no  divorce  and  that  the  marriage  to 
Coburn  stood  as  a  bar  to  a  legal  marriage  to  Pebbles  in  1866,  the  bar 
was  removed  by  the  death  of  Coburn  in  1871,  and  the  parties  contin- 
ued to  live  together  and  hold  themselves  out  to  the  public  as  man  and 
wife  for  nine  years  after  that.  The  question  then  arises  whether  a 
valid  marriage  did  not  arise  after  the  removal  of  the  impediment,  the 
matrimonial  consent  being  presumable  from  their  acts  and  it  not  being 
shown  that  the  la.ws  of  the  State  in  which  they  resided  (New  Hamp- 
shire) required  a  formal  celebration. 

There  is,  however,  another  phase  of  the  case  to  be  considered  which 
presents  more  serious  objections  to  the  allowance  of  the  claim  than 
those  already  mentioned.  It  is  clearly  shown  that  the  claimant  for 
several  years  before  the  soldier's  death  (during  part  of  which  time,  at 
least,  she  knew  that  he  was  alive)  and  for  nine  years  thereafter  passed 
as  the  wife  of  Pebbles.  She  cohabited  with  him,  bore  his  name,  and 
after  he  left  her  claimed  a  wife's  interest  in  his  property.  In  so  far 
as  she  could,  and  with  a  full  knowledge  of  the  facta,  she  renounced 
her  matrimonial  connection  with  Coburn  and  proclaimed  herself  the 
wife  of  Pebbles.  It  has  been  held  by  the  Department  in  several  sim- 
ilar cases  that  a  woman  is  estopped  by  such  conduct  from  subsequently 
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denying  the  validity  of  the  second  marriage  in  order  to  obtain  pension 
as  widow  of  the  first  husband.  (See  Digest  of  Pension  and  Bounty 
Land  Decisions,  p.  433,  and  cases  therein  cited.) 

There  can  be  no  question  that  if  the  claimant  were  now  living  with 
Pebbles  and  holding  herself  out  to  the  world  as  his  wife  she  would 
not  be  permitted  to  draw  pension  as  the  widow  of  Coburn,  upon  show- 
ing that  she  was,  in  fact,  not  married  to  Pebbles;  and  this  is  true 
regardless  of  the  statute  of  August  7,  1882,  relative  to  adulterous 
cohabitation.  It  is  simply  unthinkable  that  the  Government  would 
pay  her  pension  as  the  unmarried  widow  of  one  man  knowing  her  to 
be  living  avowedly  as  the  wife  of  another  man.  This  being  true,  does 
it  not  follow  that  she  is  precluded  from  receiving  pension  for  any  past 
time  during  which  she  was  living  as  and  representing  herself  to  be  the 
wife  of  Pebbles. 

If  she  had  applied  for  pension  prior  to  1880,  the  Pension  Bureau 
might  properly  have  said:  u  You  are  the  reputed  wife  of  Pebbles;  by 
your  marriage  to  him  in  1866  and  by  your  continued  cohabitation 
with  him  after  you  became  aware  that  the  soldier  was  still  living  (if 
indeed  you  ever  really  believed  him  to  be  dead)  you  are  estopped  from 
claiming  to  be  the  widow  of  the  soldier.  On  the  ground  of  public 
policy,  if  on  no  other,  you  will  not  be  permitted  to  impeach  your  mar- 
riage to  Pebbles  and  to  convict  yourself  of  bigamy  and  adultery  in 
order  that  you  may  obtain  a  pension  on  account  of  the  soldier  toward 
whom  you  had,  for  years  before  his  death,  failed  to  perform  the  duty 
or  recognized  the  obligations  of  a  wife." 

The  reasons  which  would  have  justified  the  rejection  of  the  claim 
at  that  time  are  equally  potent  to-day,  having  been  in  no  way  affected 
by  Pebbles's  desertion  of  the  claimant.  The  rejection  will  therefore 
stand. 


f 


jurisdiction— decree— evidence— divorce. 

Elizabeth  Williamson  (widow). 

The  decree  of  divorce  obtained  by  the  soldier  in  the  State  of  Arkansas  in  1879 
against  the  claimant,  who  was  in  the  State  of  Illinois,  is  void  for  the  reason  that 
the  statutory  requirement  that  the  warning  order  should  be  published  was  not 
complied  with. 

Ass/xtattt  Secretary  F.  L.  Cam-phell  to  tlie  Cmnmissumer  of  JPensims* 

June  22,  1901. 

Thomas  G.  Williamson,  formerly  lieutenant-colonel  of  the  Tenth 
Indiana  Volunteer  Cavalry,  died  on  January  23,  1882.  On  September 
11,  181)0,  Elizabeth  Williamson,  as  his  widow,  filed  a  declaration  for 
pension  under  the  provisions  of  the  act  of  June  27,  1890.  Her  claim 
was  adjudicated  on  August  5,  1897,  and  rejected  on  the  ground  that 
the  soldier  had  procured  a  divorce  from  her  on  November  5,  1879. 
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On  March  11,  1901,  the  claimant  filed  additional  evidence  as  a  basis 
for  reopening  her  claim,  including  a  transcript  of  divorce  proceedings 
had  at  the  fall  term,  1879,  of  the  circuit  court  of  Mississippi  County, 
State  of  Arkansas.  It  appears  that  on  September  2,  1879,  the  soldier 
filed  a  complaint  for  divorce  in  said  court  against  the  claimant,  in 
which  he  alleged  that  they  were  married  in  the  State  of  Indiana,  and 
afterwards  removed  to  the  State  of  Tennessee,  where  they  resided 
until  about  the  1st  day  of  February,  1875,  at  which  time  the  claimant 
willfully  and  without  reasonable  cause  deserted  him  and  resided  sepa- 
rate and  apart  from  him  for  two  whole  years  and  since,  and  that  she 
is  now  residing  somewhere,  as  he  is  informed  and  believes,  in  the 
State  of  Illinois.  The  soldier  further  alleged  that  he  was  a  resident 
of  Mississippi  County,  Ark.,  and  had  been  for  one  year  next  before 
the  filing  of  his  complaint,  and  that  his  alleged  cause  for  divorce 
occurred  in  the  State  of  Tennessee,  and  was  a  legal  cause  for  divorce 
in  that  State. 

It  also  appears  that  on  the  day  upon  which  said  complaint  was  filed 
Messrs.  McVeigh  and  Semmes,  attorneys,  were  appointed  to  represent 
the  nonresident  defendant.  Subsequently,  said  attorneys  made  a  report 
and  placed  the  same  on  file,  which  reads  as  follows: 

That  some  two  months  since,  they  wrote  to  the  defendant  at  her  post-office  in 
Strasburg,  111.,  informing  her  of  the  institution  and  nature  of  this  action  and  asking 
for  any  defense  she  might  have  to  make;  and  that,  although  they  are  advised  that 
said  letter  was  received,  they  have  had  no  response  from  her;  that  they  have  exam- 
ined the  pleadings  herein  and  see  no  reason  why  plaintiff  should  not  proceed  in  the 
manner  prescrilx^d  by  law. 

Upon  the  filing  of  said  report  it  appears  that  the  court  adjudged 
and  decreed  that  the  bonds  of  matrimony  heretofore  existing  between 
the  plaintiff,  Thomas  G.  Williamson,  and  the  defendant,  Elizabeth 
Williamson  "be  dissolved  and  held  void  and  of  no  effect." 

The  claimant,  in  an  affidavit,  attacks  this  decree  of  divorce,  setting 
up  the  following  state  of  facts,  in  which  she  is  corroborated  by  the 
testimony  of  the  daughter  and  only  child  of  the  parties,  Mrs.  Cora 
Richman.  She  denies  that  she  ever  received  any  notice  of  the  divorce 
proceedings  prior  to  the  rendition  of  the  judgment;  that  she  did  not 
desert  her  husband  as  alleged  by  him  in  his  complaint  for  divorce, 
neither  did  they  ever  reside  in  the  State  of  Tennessee;  that  in  1876 
their  home  was  in  Mattoon,  111.,  where  the  soldier  mortgaged  their 
home  for  $500  and  left,  stating  that  he  was  going  south  into  Tennessee 
where  he  could  make  more  money;  that,  after  he  left,  she  received 
letters  from  him  from  Richardson's  Landing,  Tennessee;  that  in  the 
fall  of  1877,  she  and  her  daughter  visited  him  while  he  was  very  sick 
and  remained  with  him  one  month;  that  when  they  started  to  return 
home,  the  soldier  took  them  to  the  boat  landing  and  told  them  that  he 
would  be  at  home  in  six  weeks;  that  he  did  not  return  to  his  home, 
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and  for  that  reason  she  was  compelled  to  go  to  her  father's  at  Stras- 
burg,  111. 

The  application  for  reopening  the  case  was  considered  on  April  26, 
1901,  and  held  to  be  insufficient,  as  the  divorce  proceedings  were 
apparently  regular,  and  that  the  defendant  received  constructive  notice 
as  contemplated  by  the  statutory  provisions  of  the  State  of  Arkansas. 

From  this  action  appeal  was  taken  on  May  2, 1901,  resting  upon  the 
contention  therein  set  forth,  as  follows: 

Relative  to  the  claim  of  M re.  Elizabeth  Williamson,  widow  of  Thomas  G.  William- 
son, for  widow's  pension  filed  under  the  act  of  June  27,  1890,  number  469179, 
lieutenant-colonel,  Tenth  Indiana  Cavalry,  also  Mexican  War,  we  hereby  appeal 
from  the  action  of  the  Commissioner  of  Pensions  in  rejecting  it,  August  12,  1897,  on 
the  ground  that  claimant  was  not  the  legal  widow  of  the  soldier,  it  having  been 
shown  that  he  was  divorced  from  her  November  5,  1879.  Since  the  rejection  we 
have  filed  a  transcript  of  the  record  of  the  divorce  proceedings  and  evidence,  which 
shows  beyond  a  doubt  that  the  divorce  in  question  was  obtained  fraudulently,  inas- 
much that  claimant  was  never  served  by  publication,  or  otherwise,  as  the  law 
required.  Furthermore  the  claimant  never  lived  in  the  Stale  alleged  in  the  petition,  and 
under  the  recent  decision  of  the  Supreme  Court  the  divorce  is  nulled.  We  contend 
that  the  evidence  filed  since  the  rejection  shows  that  this  case  is  identical  with  the 
Annie  M.  Shipp  case,  current  number  67, 11  P.  D.,  226,  dated  February  8, 1901,  in  which 
you  reversed  the  action,  and  we  respectfully  request  that  the  same  action  be  taken  in 
this  case. 

There  is  a  statutory  provision  in  force  in  the  State  of  Arkansas 
that  where  the  defendant  in  an  action  is  a  nonresident — 

The  clerk  shall  make  upon  the  complaint  an  order  warning  such  defendant  to 
appear  in  the  action  within  thirty  days  from  the  time  of  making  the  order. 

It  is  further  provided  by  statute  that — 

The  court  may  make  the  warning  order  upon  the  requisite  facts  being  satisfactorily 
shown  by  affidavit  or  other  proof.  Warning  orders  shall  be  published  weekly  for 
at  least  four  weeks. 

It  is  also  provided  that  in  cases  where  a  defendant  has  been  thus 
constructively  summoned  an  attorney  shall  be  appointed  thirty  days 
before  judgment,  who  shall  defend  and  inform  the  defendant  of  the 
action.  In  this  case  the  attorney  seems  to  have  been  duly  appointed, 
but  the  record  of  the  proceedings  does  not  disclose  the  fact  that  the 
warning  order  was  "published  weekly  for  at  least  four  weeks"  or  for 
any  other  length  of  time. 

It  is  a  well-settled  principle  that,  in  divorce  proceedings,  where  the 
defendant  is  beyond  the  territorial  limits  of  the  jurisdiction  of  the 
court  in  which  the  action  is  pending  the  statutory  requirements  must 
be  complied  with.  This  principle  is  expounded  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  Cheely  v.  Clayton  (110  U.  S. ,  701). 
James  W.  Clayton  had  obtained  a  divorce  in  the  Territory  of  Colorado 
against  his  wife,  Sarah  A.,  who  was  in  the  State  of  Illinois.  The  cause 
for  divorce,  as  alleged,  was  to  the  effect  that  thq  plaintiff  had  taken 
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the  defendant  to  the  State  of  Illinois  in  1863,  and  that  she  had  refused 
to  return  and  live  with  him  in  Colorado. 

Sarah  A.  Clayton,  the  divorced  wife,  describing  herself  as  a  citizen 
and  resident  of  Illinois  and  widow  and  heir  at  law  of  James  W.  Clay- 
ton, deceased,  brought  suit  in  the  circuit  court  of  the  United  States 
for  the  district  of  Colorado  to  recover  a  tract  of  land  in  the  county 
of  Jefferson  and  State  of  Colorado  and  a  lode  mining  claim  and  quartz 
mill  in  Gilpin  County,  in  that  State,  and  the  rents,  issues,  and  profits 
thereof.  The  case  came  before  the  Supreme  Court  of  the  United 
States  on  a  writ  of  error  to  said  circuit  court. 

The  laws  of  the  Territory  provided  for  notice  by  publication,  and 
also  required  the  sheriff  to  serve  the  summons  personally  upon  the 
defendant  if  found  within  his  bailiwick.  The  supreme  court  of  the 
Territory  had  decided  that  in  such  a  ease  it  was  the  duty  of  the  sheriff 
to  retain  the  summons  in  his  hands  until  the  return  da}r,  in  compli- 
ance with  a  statutory  provision  which,  in  addition  to  service  by  pub- 
lication, said: 

But  this  proceeding  shall  not  dispense  with  the  usual  exertion  on  the  part  of  the 
sheriff  to  serve  the  summons. 

The  sheriff  in  the  Clayton  case  had  made  an  entrjr  of  non  inventus 
thirtv  davs  before  the  return  day. 

The  supreme  court  of  the  State  of  Colorado,  in  a  ease  in  which  the 
facts  were  similar,  had  held  that — 

Without  holding  the  writ  until  the  return  day  and  a  proper  return  accordingly, 
the  publication  of  notice  will  not  avail  to  confer  jurisdiction  upon  the  court  to  render 
final  decree  upon  the  petition.      (Vance  r.  Maroney,  4  Colorado,  47^19.) 

The  Supreme  Court  of  the  United  States  in  the  case  of  Cheely  v. 
Clayton  (110  U.  S.,  705-text)  held  as  follows: 

The  courts  of  the  State  of  the  domicile  of  the  parties  doubtless  have  jurisdiction 
to  decree  a  divorce,  in  accordance  with  its  laws,  for  any  cause  allowed  by  those  laws, 
without  regard  to  the  place  of  the  marriage,  or  to  that  of  the  commission  of  the 
offense  for  which  the  divorce  is  granted;  and  a  divorce  so  obtained  is  valid  every- 
where. (Story  on  conflict  of  laws,  sec.  230a;  Cheever  v.  Wilson,  9  Wall.,  108;  Har- 
vey r.  Farnie,  8  App.  Cas.,  43.)  If  a  wife  is  living  apart  from  her  husband  without 
sufficient  cause,  his  domicile  is  in  law  her  domicile;  and,  in  the  absence  of  any  proof 
of  fraud  or  misconduct  on  his  part,  a  divorce  obtained  by  him  in  the  State  of  his 
domicile,  after  reasonable  notice  to  her,  either  by  personal  service  or  by  publication, 
in  accordance  wTith  its  laws,  is  valid,  and  although  she  never  in  fact  resided  in  that 
State.  (Burlen  v.  Shannon,  115  Mass.,  438;  Hunt  v.  Hunt,  72  N.  Y.,  218.)  But  in 
order  to  make  the  divorce  valid,  either  in  the  State  in  which  it  is  granted  or  in 
another  State,  there  must,  unless  the  defendant  appeared  in  the  suit,  have  been  such 
notice  to  her  as  the  law  of  the  first  State  requires. 

This  decision  is  in  perfect  harmony  with  the  decision  of  the  Depart- 
ment in  the  case  of  Emma  H.  Cooper  (10  P.  D.,  434)  and  with  that  of 
Anna  M.  Shipp  (11  P.  D.,  226). 
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The  statutory  requirement  that  the  warning  order  should  be  pub- 
lished was  not  complied  with,  and  for  that  reason  the  decree  of  divorce 
is  void. 

The  claimant's  case  is  very  much  strengthened  by  the  testimony 
taken  on  special  examination  in  Strasburg,  111.,  in  1897.  The  trend 
of  that  testimony  is  to  the  effect  that  the  soldier  abandoned  his  wife 
in  Illinois,  and  voluntarily  remained  away  from  her,  which  rebuts  the 
allegation  in  his  complaint  for  divorce  that  she  had  abandoned  him  in 
the  State  of  Tennessee. 

For  reasons  herein  set  forth  the  action  complained  of  is  reversed, 
with  directions  that  the  case  be  readjudicated  in  accordance  with  this 
opinion. 


NAVY  PENSIONS-SECTIONS  4756,  4757,  ANI>  4813,  R.  S. 

William  Finley. 

This  pensioner,  being  an  inmate  and  beneficiary  of  the  Naval  Asylum,  Philadelphia, 
Pa.,  the  money  benefit  of  $13.25  per  month,  to  which  he  was  entitled  under  the 
section  4756,  Revised  Statutes,  for  twenty  years'  service  in  the  Navy,  and  in  lien 
of  which  he  accepted  the  home  in  the  asylum,  was  paid  to  the  governor  of  that 
institution,  by  virtue  of  section  4813,  Revised  Statutes.  He  was  granted  leave 
for  six  months  in  1896,  and  during  such  leave  was  permitted  to  receive  the 
$13.25  per  month,  in  person.  During  this  leave,  also,  he  applied  for  and  was 
allowed  a  pension  of  $8  per  month  for  service  in  the  Mexican  war,  under  the 
act  of  January  29, 1887,  but  the  first  payment  on  this  certificate,  which  included 
arrears  from  the  date  of  the  act,  was  paid  to  the  governor  of  the  asylum,  by  the 
pension  agent,  and  pensioner  was  only  allowed  to  draw  the  amount  becoming 
due  during  the  period  of  his  leave  from  the  asylum. 

It  has  been  held  in  a  decision  by  the  Comptroller  of  the  Treasury  (3  Dec,  Comp.  of 
Treasury,  568),  that— 

"Section  4813,  Revised  Statutes,  requiring  the  pension  of  any  navy  officer,  seaman, 
or  marine  entitled  to  a  pension  to  be  paid  to  the  Secretary  of  the  Navy  during 
his  continuance  in  a  navy  hospital  only  applies  to  such  pension  the  benefit  of 
which  the  pensioner  was  actually  receiving  at  the  time  he  was  in  the  hospital, 
and  does  not  include  a  pension  acquired  after  he  left  the  hospital." 

Following  this  ruling,  while  the  pensioner  was  still  constructively  a  beneficiary  of 
the  asylum,  although  on  leave,  yet  he  was  not  actually  an  inmate,  and  the 
recognition  by  the  asylum  authorities  and  pension  agent  of  his  right  to  draw  his 
pension  during  the  period  of  such  absence  carried  with  it  the  right  to  draw  all  of 
Huch  pension,  including  the  arrears  under  the  Mexican  war  act,  title  to  which 
was  determined  while  he  was  not  an  inmate  of  the  asylum.  The  payment  of 
Huch  arrears  to  the  governor  or  treasurer  of  the  asylum  was  erroneous,  and  to 
this  extent  the  appeal  is  sustained.  Other  points  in  the  appeal  are  overruled  in 
accordance  with  former  decisions  (John  Spencer,  7  P.  D.,  152;  Richard  Ewing, 
8  P.  D.,  44),  except  in  so  far  as  the  scaling  clause  of  section  4757,  Revised 
Statutes,  is  made  to  apply  to  section  4756,  Revised  Statutes. 

Assistant  Secretary  F.  L.  Campbell  to  tlie  Commissioner  of  Pension*) 

June  25,  1901. 

William  Finle\r,  late  captain  of  forecastle  and  seaman,  United  States 
Navy,  and  Mexican  War  survWoY,«Atev  a.  *fe\\\R&  oi  more  than  twenty 
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years,  was  honorably  discharged  May  9,  1873.  Soon  thereafter  he 
became  an  inmate  and  beneficiary  of  the  United  States  Naval  Asylum, 
Philadelphia,  Pa.,  by  virtue  of  the  law  creating  said  institution. 
While  such  inmate  he  filed,  March  30,  1881,  an  application  for  an 
allowance  under  the  provisions  of  section  4756,  Revised  Statutes, 
which  is  as  follows: 

There  shall  be  paid  out  of  the  naval  pension  fund  to  every  person  who,  from  age 
or  infirmity,  is  disabled  from  sea  service,  but  who  has  served  as  an  enlisted  person 
in  the  Navy  or  Marine  Corps  for  the  period  of  twenty  years,  and  not  been  discharged 
for  misconduct,  in  lieu  of  being  provided  with  a  home  in  the  Naval  Asylum,  Phila- 
delphia, if  he  so  elects,  a  sum  equal  to  one-half  the  pay  of  his  rating  at  the  time  he 
was  discharged,  to  be  paid  to  him  quarterly,  under  the  direction  of  the  Commissioner 
of  Pensions;  and  applications  for  such  pension  shall  be  made  to  the  Secretary  of  the 
Navy,  who,  upon  being  satisfied  that  the  applicant  comes  within  the  provisions  of 
this  section,  shall  certify  the  same  to  the  Commissioner  of  Pensions,  and  such  certifi- 
cate shall  be  his  warrant  for  making  payment  as  herein  authorized. 

The  Secretary  of  the  Navy  having  certified  to  the  Commissioner  of 
Pensions  the  facts  in  the  case  a  certificate  was  issued  in  the  claimant's 
favor  for  $13.25  per  month,  being  one-half  his  pay  while  in  active 
service.  This  certificate  was  dated  July  5,  1881,  and  the  allowance 
thereunder  was  paid  to  the  governor  of  the  asylum,  as  the  agent  of 
the  Secretary  of  the  Navy,  under  the  provisions  of  section  4.813, 
Revised  Statutes,  as  follows: 

Whenever  any  navy  officer,  seaman,  or  marine,  entitled  to  a  pension,  is  admitted 
to  a  navy  hospital,  the  pension,  during  his  continuance  in  the  hospital,  shall  be  paid 
to  the  Secretary  of  the  Navy  and  deducted  from  the  account  of  such*  pensioner. 

The  pensioner  or  beneficiary  obtained  leave  of  absence  from  the 
asylum  April  1,  1896,  which,  with  extensions,  continued  six  months, 
or  to  October  1,  1896.  During  this  period  he  was  permitted  to  draw 
the  allowance  of  $13.25  per  month  upon  his  own  voucher,  the  certifi- 
cate being  turned  over  to  him  for  that  purpose.  This  was  in  accord- 
ance with  a  regulation  of  the  asylum,  of  which  it  is  stated: 

Although  so  connected  with  the  home  as  to  be  borne  upon  its  rolls  as  a  beneficiary, 
and  wearing  clothing  previously  supplied  as  such,  and  at  liberty  to  return  at  any 
moment,  any  beneficiary  is  allowed  to  draw  for  his  own  use  that  portion  of  his  pen- 
sion accruing  during  such  period. 

This  regulation  is  in  strict  pursuance  of  the  terms  of  the  two  sections 
before  quoted,  the  one  providing  that  if  he  so  elects  he  may  take  the 
allowance  of  money  in  lieu  of  a  home  in  the  asylum,  and  the  other 
providing  that  only  while  he  continues  in  the  home  or  hospital  shall 
his  pension  be  paid  to  the  Secretary  of  the  Navy  and  be  deducted  from 
his  account.  It  is  true  that  the  language  of  the  regulation  seems  to 
warrant  the  inference  that  the  beneficiary  was  still  regarded  as  an 
inmate  of  the  asylum,  although  on  leave,  but  this  is  not  material  in 
view  of  the  fact  that  his  separation  from  the  asylum  for  even  a  short 
time  is  recognized  as  entitling  him  to  have  his  p^waiow  efctt\&c»te  tomL 
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to  draw  his  pension  thereon  from  the  pension  agent.  But  this  subject 
and  the  effect  of  the  recognition  thus  accorded  the  beneficiary  will  be 
referred  to  later. 

Immediately  after  his  leave  began  pensioner  filed,  April  3,  1896,  a 
claim  for  pension  as  a  survivor  of  the  Mexican  war,  under  the  pro- 
visions of  the  act  of  January  29,  1887.  Such  claim  was  allowed  June 
18,  1896,  at  a  rating  of  $8  per  month,  to  commence  from  the  date  of 
the  act.  In  issuing  the  certificate  for  said  pension  it  was  made  to  cover 
both  amounts,  viz,  the  $8  per  month  and  the  $13.25  per  month,  thus 
making  a  pension  of  $21.25  per  month.  But  the  first  payment  on  this 
certificate,  including  arrears,  which  amounted  to  more  than  $800,  was 
not  made  to  the  pensioner  himself,  but  to  the  governor  or  treasurer  of 
the  Naval  Asylum.  The  pensioner,  however,  was  allowed  to  draw 
that  portion  of  his  pension  accruing  during  the  time  he  was  on  leave, 
but  no  longer,  the  privilege  ceasing  with  his  return  to  the  as}rlum. 

This  action  of  denying  him  the  arrears  of  his  Mexican  War  pension, 
or  any  portion  of  such  pension  while  he  was  in  the  asylum,  is  assigned 
as  error  in  an  appeal  entered  November  20, 1897.  But  while  this  con- 
stitutes the  principal  contention  another  of  almost  equal  importance, 
maintains  that,  under  section  4766,  Revised  Statutes,  even  the  former 
allowance,  or  service  pension  under  section  4756,  Revised  Statutes, 
should  not  be  paid  to  the  asylum  authorities  except  to  be  held  in  trust 
for  him  until  he  should  leave  the  institution.  In  support  of  these  con- 
tentions others,  in  the  nature  of  arguments,  are  made,  as,  that  the 
Naval  Asylum  is  not  a  hospital  in  the  sense  used  in  section  4813, 
Revised  Statutes;  that,  in  any  event,  the  latter  section  has  become 
inoperative,  if  not,  in  effect,  repealed  by  reason  of  later  legislation 
which  changes  the  conditions  under  which  the  section  applied;  that 
the  money  benefit  named  in  section  4756,  Revised  Statutes,  is  not 
strictly  a  pension,  and  that  appellant  certainly  has  the  right  to  receive 
one  or  the  other  of  the  allowances  even  while  in  the  asylum. 

Other  points  incidental  to  the  main  issues  are  referred  to  in  the 
appeal,  and  comment  and  argument  are  offered  to  sustain  them. 
Indeed,  these  comments  go  so  far  as  to  constitute  charges  of  miscon- 
struction, or  worse,  against  the  Bureau  of  Pensions  and  the  Navy 
Department.  As  a  matter  of  fact  this  appeal  is  elaborated  to  such 
extent  that  an  attempt  to  meet  and  discuss  fully  all  the  matters  men- 
tioned therein  would  not  only  open  up  the  whole  subject  of  naval 
pensions  and  naval  hospitals — their  origin  and  history — but  would 
make  this  paper  of  excessive  length.  However,  it  may  be  necessary 
as  a  preliminary  to  the  determination  of  the- principal  question  to  dis- 
pose of  some  of  the  incidental  matters  in  as  brief  a  way  as  possible. 
Fortunately  this  task  is  lightened  by  the  fact  that  the  subjects  involved 
are  not  altogether  new,  but  have  been  discussed  in  former  decisions  in 
response  to  appeals  by  the  same  attorney  who  prepared  this  one. 
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Two  of  the  most  notable  of  these  decisions  are  published — cases  of 
John  Spencer  (7  P.  D.,  152)  and  Richard  Ewing  (8  P.  D.,  44).  In  the 
first  of  these  it  was  held  on  points  applicable  to  the  present  case  that 
the  money  benefit  granted  by  section  4756,  Revised  Statutes,  is  a 
pension,  and  that  such  pension  is  and  was  intended  to  be  a  "further 
provision  for  the  support"  of  the  beneficiaries  therein  specified,  in 
addition  to  pensions  granted  by  other  laws;  also,  that  the  prohibitions 
in  section  4715,  Revised  Statutes,  and  the  proviso  to  the  second  sec- 
tion of  the  act  of  June  27, 1890,  are  inapplicable  and  constitute  no  bar 
to  the  payment  of  the  benefit  provided  by  section  4756,  Revised 
Statutes,  and  of  pension  under  other  grants;  and,  further,  that  in  a 
case  where  both  the  money  benefit  under  the  section  named  and 
pension  under  other  laws  are  granted  the  former  should  be  scaled  to 
one-fourth  the  amount  of  the  latter,  as  indicated  by  the  last  clause 
of  section  4757,  Revised  Statutes. 

In  the  other  decision  cited  it  was  held  that  the  Naval  Home,  or 
Asj^lum,  at  Philadelphia,  is  a  naval  hospital  within  the  meaning  of 
section  4813,  Revised  Statutes,  and  pensions  due  to  inmates  thereof 
must,  under  the  provisions  of  said  section,  be  paid  to  the  Secretary 
of  the  Navy;  also,  that  section  4766,  Revised  Statutes,  has  no  appli- 
cation to  said  section  4813,  Revised  Statutes,  and  the  payment  to  the 
Secretary  of  the  Navy  provided  for  therein;  and,  further,  that  there 
is  no  provision  of  law  for  requiring  the  officials  of  the  Naval  Asylum 
to  hold  in  trust  the  benefits  and  pensions  granted  by  section  4756, 
Revised  Statutes,  and  other  laws,  although  there  are  provisions  of 
that  nature  in  regard  to  inmates  of  the  National  Home  for  Disabled 
Volunteer  Soldiers. 

Reviewing  these  decisions,  and  the  basis  upon  which  the  several 
points  aj-e  settled  therein,  it  is  found  that,  except  in  a  minor  particular, 
they  are  sustained  by  the  plain  provisions  of  the  statutes  under 
accepted  rules  of  construction  as  well  as  by  sound  reason  and  logic,  so 
that  additional  elaborate  comment  is  unnecessary  to  apply  the  rulings 
to  the  case  at  bar.  That  the  provision  of  money  in  section  4756, 
Revised  Statutes,  for  long  and  faithful  service  is  a  pension  to  all 
intents  and  purposes  is  hardly  open  to  question;  and  the  reasons  for 
so  regarding  it,  as  stated  in  the  Spencer  case,  namely,  that  it  is  a  gra- 
tuitous allowance  and  conforms  to  all  the  definitions  of  a  pension,  and 
that  it  is  called  a  pension  in  the  statute  itself,  outweigh  any  arguments 
against  it.  This  money  benefit  is  certainly  not  a  debt  due  the  bene- 
ficiary. It  is  based  upon  no  sort  of  contract,  and  it  can  not  be  placed 
in  the  same  relative  position  as  retired  pay  to  officers,  because  there  is 
no  provision  of  law  analogous  to  that  which  provides  for  the  latter.  It 
is  simply  a  manifestation  of  the  bounty  of  the  Government  based  on 
gratitude  and  appreciation  of  faithful  service,  as  in  the  grant  of  all 
other  pensions.     It  is  only  different  from  otV\0T  ^ti*\o\\&  \w  \Sa»k  Sfc» 
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has  respect  alone  to  the  length  of  service  of  the  beneficiary  and  his 
age  or  infirmity,  and  provides  a  specific  sum  for  aiding  in  his  mainte- 
nance, based  on  his  pay  while  in  active  service,  and  does  not  place  him  in 
the  category  of  those  whose  ratings  are  fixed  by  a  schedule  or  depend- 
ent on  some  fact  to  be  ascertained.  It  is  as  if  a  special  act  of  Congress 
were  passed  in  relation  to  each  of  such  beneficiaries.  The  statute  is, 
indeed,  of  the  nature  of  a  special  act  for  a  particular  class. 

Yet,  it  is  true  that  while,  as  a  matter  of  fact,  the  money  benefit  pro- 
vided by  section  4756,  Revised  Statutes,  is  a  pension,  it  is  of  a  differ- 
ent order  or  class  from  those  provided  by  other  laws  of  general  appli- 
cation, and  because  of  this,  as  well  as  because  the  provision  does  not 
seem  to  exclude  the  beneficiarv  from  the  additional  or  concurrent 
benefit  of  such  other  laws,  that  it  has  been  held  his  case  is  not  affected 
by  the  prohibition  of  section  4715,  Revised  Statutes,  which  forbids  the 
allowance  of  more  than  one  pension  at  the  same  time  to  the  same  per- 
son. Indeed,  the  act  of  March  2,  1867,  which  includes  both  sections 
4756  and  4757,  Revised  Statutes,  appears  to  expressly  recognize  the 
right  of  the  beneficiaries  thereunder  to  concurrent  pension  under  other 
laws.  If,  then,  this  appearance  of  such  recognition  is  not  deceptive, 
and  if  the  view  that  the  statute  is  in  the  nature  of  a  special  act  is  cor- 
rect, the  prohibition  of  section  4715,  Revised  Statutes,  does  not  apply, 
nor  does  that  in  the  fifth  section  of  the  act  of  July  25,  1882,  as  follows: 

That  no  person  who  is  now  receiving  or  shall  hereafter  receive  a  pension  under  a 
special  act  shall  be  entitled  to  receive  in  addition  thereto  a  pension  under  the  gen- 
eral law,  unless  the  special  act  expressly  states  that  the  pension  granted  thereby  is  in 
addition  to  the  pension  which  said  person  is  entitled  to  receive  under  the  general  law. 

Of  this  section  it  may  be  stated  that  the  exception  contained  in  the 
latter  clause  applies  with  especial  force  to  the  case  under  consideration. 
That  is,  the  act  of  March  2,  1867  (a  special  act),  under  which  pension 
is  being  received,  "expressly  states  (or  implies)  that  the  pension 
*  *  *  is  in  addition  to  the  pension  which  said  person  is  entitled  to 
receive  under  the  general  law,"  namely,  his  Mexican  War  pension. 

As  for  the  holding  in  the  Spencer  case  that  when  allowance  is  made 
of  additional  pension  under  other  laws  the  money  benefit  of  sections 
4756  and  4757,  Revised  Statutes,  should  be  not  exceeding  one-fourth 
the  rate  of  such  pension,  it  may  be  stated  that  after  a  careful  exami- 
nation of  the  provisions  it  seems  unmistakable  that  such  scaling  is 
applicable  alone  to  the  benefit  named  in  the  latter  section  (4757),  in 
which  it  is  provided  for.  It  is  true  the  two  sections  are  parts  of  one 
act — that  of  March  2, 1867 — but  the  one  is  in  the  nature  of  a  proviso  to 
the  other,  and  makes  an  entirely  separate  and  distinct  grant  to  a 
different  set  of  persons  of  similar  class,  based  upon  similar  but  distinct 
grounds  and  provides  a  very  different  mode  of  ascertaining  title  there- 
under. Besides,  the  very  terms  and  position  of  the  scaling  clause 
imply  that  it  has  relation  to  the  ptovmoiv  Iot  tivoae  whose  service  was 
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ten  years  or  more,  but  less  than  twenty.  After  specifically  describing 
how  the  title  of  such  set  of  persons  shall  be  ascertained  and  pension 
allowed,  it  declares  "that  no  allowance  so  made  shall  exceed,"  etc., 
whereas  the  provision  of  the  chief  portion  of  the  act  (section  4756, 
Revised  Statutes)  is  simply  for  a  sum  of  money  in  lieu  of  a  home  in  the 
Naval  Asylum  (which  the  beneficiary  is  entitled  to  under  another  law), 
without  other  method  of  ascertaining  title  than  the  statement  of  his 
service  from  the  records  and  that  he  is  unfit  for  sea  service,  and  it  is 
dependent  in  no  way  upon  the  recommendation  of  a  committee.  Again, 
it  is  true,  as  stated  in  the  decision  of  the  Spencer  case,  that  "  sections 
4756  and  4757,  are  undoubtedly  to  be  construed  in  pari  materia,"  upon 
the  question  of  their  relation  to  section  4715,  Revised  Statutes,  but 
there  is  no  good  reason  for  confounding  their  provisions  as  regards 
the  scaling  of  the  benefits  named  in  each.  In  other  words,  the  bene- 
ficiary under  section  4756,  Revised  Statutes,  is  entitled  to  the  whole 
amount  of  the  half  of  his  pay  while  in  active  service  in  addition  to  any 
pension  he  may  receive  under  other  laws,  while  the  beneficiary  under 
section  4757,  Revised  Statutes,  must,  in  case  he  is  granted  pension 
under  other  laws,  forfeit  the  "suitable  amount  for  his  relief"  recom- 
mended and  allowed,  and  take  in  lieu  thereof  the  pension  and  one- 
fourth  of  the  same  added.  And,  in  so  far  as  the  holding  to  the  con- 
trary in  the  Spencer  case  might  apply  to  the  case  under  consideration, 
it  is  overruled. 

Now,  as  touching  the  question  whether  the  Naval  Home,  or  Asylum, 
at  Philadelphia  is  a  naval  hospital,  a  succinct  and  sufficient  answer  is 
given  in  the  reasons  for  holding  the  affirmative,  in  the  decision  of  the 
Ewing  case,  supra.     These  reasons  are  as  follows: 

1.  Because  its  establishment  was  provided  for  in  an  act  entitled  "An  act  establish- 
ing navy  hospitals/'  and,  conformably  to  the  terms  of  said  act,  it  was  erected  on  one 
of  the  sites  selected  for  navy  hospitals  and  from  the  fund  set  apart  for  navy  hospitals. 

2.  Because  Congress  has  appropriated  money  for  its  improvement  and  repairs  as  a 
navy  hospital.     (9  Stat.  L.,  625,  and  11  id.,  47,  245,  and  406.) 

3.  Because  it  falls  within  the  definition  of  " hospital* '  given  by  lexicographers. 

4.  Because  the  Secretary  of  the  Navy  holds  it  to  be  a  navy  hospital.  This,  in  itself, 
is  considered  a  sufficient  reason,  so  far  as  this  Department  is  concerned,  because  the 
Secretary  of  the  Navy  is  the  proper  person  to  decide  the  status  of  the  several  branches 
of  his  own  Department. 

If  more  detail  of  statement  were  required  it  might  be  recited  how, 
by  an  act  passed  July  16,  1798,  Congress  created  a  marine-hospital 
fund  by  requiring  the  deduction  of  20  cents  a  month  from  the  pay  of 
all  seamen  of  vessels  entering  the  ports  of  the  country;  how,  by  the 
act  of  March  2,  1799,  the  objects  and  resources  of  said  fund  were 
extended  to  the  Navy  of  the  United  States,  with  a  like  deduction  from 
the  pay  of  officers,  seamen,  and  marines,  and  the  subsequent  merging 
of  the  "marine-hospital  fund"  into  the  "fund  for  navy  hospitals;" 
and  how  by  the  act  of  February  26, 1811,  tiieae  tmi\^  \iete\>\\aXs>  wstSk 
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authorized  and  provided  for  by  adding  to  the  fund  the  fines  imposed 
upon  officers,  seamen,  and  marines,  and  by  creating  a  board  of  com- 
missioners to  select  sites  for  the  hospitals  and  to  set  apart  one  of  them 
as  a  permanent  asylum  for  disabled  and  decrepit  officers,  seamen,  and 
marines. 

It  will  be  readily  understood,  therefore,  that  such  asylum  (after- 
wards established  at  Philadelphia,  Pa.)  was  instituted  for  the  same 
object  and  purposes  and  is  subject  to  the  same  rules  and  regulations 
as  other  naval  hospitals.  Furthermore,  the  last  paragraph  or  provi- 
sion of  said  act  of  February  26, 1811,  contains  the  requirement  of  sec- 
tion 4813,  Revised  Statutes,  that  "  when  any  officer,  seaman,  or  marine 
entitled  to  a  pension  shall  be  admitted  into  a  navy  hospital  the  pen- 
sion, during  his  continuance  therein,  shall  be  paid  to  the  commis- 
sioners of  the  navy  hospitals  and  deducted  from  the  account  of  such 
pensioner."  As  far  as  this  requirement  goes,  then,  it  is  clear  that  it 
applies  equally  to  the  Naval  Asylum  at  Philadelphia  as  to  any  other 
naval  hospital. 

Besides,  this  matter  is  now  settled  beyond  controversy,  however  it 
may  have  been  regarded  heretofore,  by  the  acts  of  Congress  enacted 
May  4,  1898,  and  March  3,  1899,  making  appropriations  for  the  sup- 
port of  the  Naval  Home  at  Philadelphia,  as  follows: 

And  whenever  any  officer,  seaman,  or  marine  entitled  to  a  pension  is  admitted  to 
the  Naval  Home  at  Philadelphia,  or  to  naval  hospital,  his  pension,  while  he  remains 
there,  shall  be  deducted  from  his  accounts  and  paid  to  the  Secretary  of  the  Navy  for 
the  benefit  of  the  fund  from  which  such  home  or  hospital,  respectively,  is  main- 
tained; and  section  forty-eight  hundred  and  thirteen  of  the  Revised  Statutes  of  the 
United  States  is  hereby  amended  accordingly. 

This  provision  likewise  answers  the  contention  of  the  appeal  that 
section  4813,  Revised  Statutes,  had  been  repealed  or  had  become  inop- 
erative. It  is  clear  that  Congress  did  not  so  regard  it,  and  it  is 
unnecessary  further  to  notice  the  arguments  made  upon  this  point 
Further,  the  provision  confirms  the  holding  in  the  decision  of  the 
Ewing  case,  hereinbefore  cited,  as  to  the  effect,  or  rather  the  lack  of 
bearing  of  the  prohibition  in  section  4766,  Revised  Statutes,  upon  the 
direction  in  section  4813,  Revised  Statutes,  as  to  the  payment  of  pen- 
sions of  inmates  or  beneficiaries  of  the  Naval  Home.  The  prohibition 
referred  to  is  as  to  the  payment  of  pension  to  any  person  other  than 
the  pensioner  entitled  thereto,  and  the  contention  is  that  said  pro- 
hibition repealed  all  previous  directions  in  regard  to  the  payment  of 
pensions.     The  holding  in  the  decision  cited  is  as  follows: 

The  purpose  of  the  act  of  July  8,  1870  (sec.  47(56,  Rev. Stat),  is  very  plain.  It 
was  designed  to  prevent  claim  agents,  attorneys,  brokers,  and  other  persons  from 
getting  possession  of  pension  money  due  their  clients  and  appropriating  it  to  their 
own  use.  It  was  not  designed  to  change  existing  provisions  of  law  with  respect  to 
the  payment  of  j)ensions  to  soldiers  or  sailors  who  were  inmates  of  homes  or  hos- 
pitals provided  at  public  expense. 
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As  stated,  the  provisions  of  the  recent  appropriation  acts,  as  quoted, 
ppear  to  confirm  the  above  ruling,  in  intent  if  not  in  words,  and  the 
Secretary  of  the  Navy  (or  the  governor  of  the  asylum,  for  him)  is  the 
>roper  person  to  receive  whatever  pension  may  be  granted  to  the  bene- 
iciary  while  in  the  asylum.  Not  only  so,  but  all  pension  due  such 
>eneficiary  must  be  so  paid  and  not  the  money  benefit  provided  by 
ection  4756,  Revised  Statutes,  only,  as  contended  in  the  appeal.  It 
las  been  seen  that  this  money  benefit  is  of  a  different  order  of  pension 
rom  any  granted  under  other  laws,  and  is  allowed  only  in  lieu  of  a 
lome  in  the  Naval  Asylum.  It  naturally  ceases  to  go  to  the  beneficiary 
rhen  he  accepts  such  home.  It  may  be  a  question  of  some  moment 
whether  the  said  money  benefit  can  be  properly  paid  to  anyone  during 
he  time  the  beneficiary  is  an  inmate  of  the  asylum.  This,  however, 
i  not  a  matter  for  consideration  here,  being  exclusively  within  the 
jrisdiction  of  the  Secretary  of  the  Navy.- 

As  for  any  other  pension  to  which  the  beneficiary  may  be  entitled, 
owever,  there  can  be  no  serious  doubt  but  the  same  is  payable  to  the 
ecretary  of  the  Navy  (or  the  asylum  authorities)  while  such  pensioner 
\  an  inmate  and  is  being  maintained  in  the  institution.  The  direc- 
on  of  the  law  (sec.  4813,  Rev.  Stat.)  does  not  discriminate  as  to  the 
ind  of  pension,  or  between  the  pension  under  the  general  law  and 
le  money  benefit  provided  in  lieu  of  a  home,  but  it  is  general  in  its 
?ope  and  must  be  taken  to  include  all  pension,  of  whatever  character, 
>  which  the  beneficiary  of  the  asylum  is  entitled.  So,  in  the  case 
nder  consideration,  it  is  held  that  the  payment  to  the  asylum  authori- 
ies  of  the  Mexican  War  pension  while  the  pensioner  is  an  inmate,  is 
roper  and  conformable  to  the  law. 

Thus,  having  disposed  of  the  various  incidental  contentions  of  the 
ppeal  the  further  consideration  of  the  case  reverts  to  the  chief  and 
nly  remaining  contention.  This  relates  to  the  fact  that  the  pension 
or  service  in  the  Mexican  war  was  applied  for  and  allowed  while  pen- 
ioner  was  not  an  inmate  of  the  Naval  Asylum,  but  it  was  nevertheless 
iaid  to  the  governor  of  said  institution.  It  is  insisted  that  whatever 
lay  be  the  rulings  on  the  other  points  mentioned,  this  pension  should 
ave  been  paid  to  the  pensioner  in  person  by  the  pension  agent.  In 
upport  of  this  contention  is  cited  the  decision  of  the  Comptroller  of 
he  Treasury  in  the  case  of  Robert  Kelly,  dated  May  4,  1897.  This 
ecision  is  contained  in  a  communication  to  the  pension  agent  at  Phila- 

elphia,  Pa.,  and,  being  short,  is  given  here  in  full,  as  follows: 

« 

Treasury  Department, 
Office  ok  Comptroller  of  the  Treasury, 

May  4,  1897. 
Sir:  Your  letter  of  the  14th  ultimo  stating  that  one  Robert  Kelly,  a  ship's  corporal, 
•ho  at  various  intervals  between  February  3,  1888,  and  August  15,  1896,  had  been 
n  inmate  of  the  naval  hospital  at  Philadelphia,  was  on  February  23,  by  certificate 
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No.  5939,  granted  a  pension  which  related  back  to  and  covered  the  period  of  time  he 
was  receiving  the  benefit  of  the  hospital,  and  asking  whether  you  should  pay  the 
pension  so  granted  to  the  pensioner  or  the  Secretary  of  the  Navy,  has  been  received. 

The  rights  of  the  parties  in  the  matter  are  to  be  determined  by  the  state  of  affaire 
that  existed  at  the  very  time  said  Kelly  was  in  the  home. 

Section  4813  reads:  "  Whenever  any  navy  officer,  seaman,  or  marine,  entitled  to  a 
pension,  is  admitted  to  a  navy  hospital,  the  pension,  during  his  continuance  in  the 
hospital  shall  be  paid  to  the  Secretary  of  the  Navy  and  deducted  from  the  account 
of  such  pensioner." 

The  point  in  the  case  turns  upon  the  construction  to  t>e  placed  upon  the  words 
"  entitled  to  a  pension."  The  act  is  expressed  in  the  words  of  the  present  tense,  and 
therefore  it  is  fair  to  presume  that  Congress  had  in  mind  such  a  pension  only  as  the 
pensioner  was,  at  the  time  he  was  in  the  home,  actually  receiving  the  benefit  of,  and 
not  an  inchoate  contingent  right  that  might  or  might  not  rij>en  into  a  pension  in  the 
future;  and  to  extend  the  application  of  the  statute  so  as  to  include  a  pension 
acquired  after  he  had  left  the  home  would  require  a  construction  not  warranted  by 
the  language  used. 

You  are  therefore  authorized  to  pay  the  pension  to  Mr.  Kelly  instead  of  to  the 
home.     (Decisions  of  Comptroller  of  the  Treasury,  3,  508. ) 

This  would  seem  to  be  very  good  authority  for  allowing  the  conten- 
tion of  this  appeal  last  referred  to.  It  will  be  observed  that  two  points 
especially  are  covered  by  said  decision,  viz,  that  it  is  only  while  pen- 
sioner is  an  inmate  of  the  Naval  Asylum  that  his  pension  may  be  paid 
to  the  governor,  and  not  to  himself,  and  this  pension  must  be  one  in 
esse  and  not  in  f  uturo — that  is,  title  to  the  same  must  have  been  declared 
while  he  was  yet  in  the  asylum,  and  is  not  inchoate  and  dependent  on 
facts  to  be  proved  and  judgments  to  be  rendered. 

But  with  this  much  admitted,  and  thus  far  recognizing  the  authority 
of  said  decision,  the  question  arises,  was  an  error  made  in  paying  the 
pension  in  this  case — that  is,  the  Mexican  War  pension  to  the  governor 
of  the  Naval  Asylum  'i  The  settlement  of  this  question  depends  on  the 
answer  to  another,  viz,  was  pensioner  an  inmate  or  beneficiary  of  the 
asylum  at  the  time  his  title  to  this  pension  was  determined?  And 
herein  lies  the  whole  gist  of  the  case,  because  if  he  was  not,  the  decis 
ion  quoted  may  be  said  to  control,  while,  if  he  was,  section  4813, 
Revised  Statutes,  must  be  held  applicable  to  the  first  payment  of  pen- 
sion, as  well  as  to  any  other  while  he  was  in  the  asylum. 

The  question  above  indicated  seems  very  simple  of  solution,  but  it 
presents  some  difficulty  when  considered  in  its  full  import.  There  is 
a  difference  in  the  status  of  this  pensioner,  William  Finley,  from  that 
of  Robert  Kelly,  in  which  the  quoted  decision  was  made.  In  the  lat- 
ter case,  although  Kelly  had  been  off  and  on  an  inmate  of  the  Naval 
Asylum  or  hospital  for  eight  years,  his  connection  therewith  had  been 
finally  severed  at  the  time  his  title  to  pension  was  determined,  so  that 
he  could  not  be  said  to  be  under  its  order  or  control  in  anv  manner, 
and  being  free  to  act  for  himself,  he  was  entitled  to  receive  his  pension 
in  person,  unless  by  construction  of  the  statute,  he  had  been  declared 
a  debtor  to  the  asylum,  which  v*  wot  the,  ejasfc* 


DECISIONS   RELATING    TO   PENSIONS.  419 

This  pensioner,  Finley,  is  not  in  the  same  category  with  Kelly,  and 
the  reasons  above  stated  for  paying  him  his  pension  in  person  do  not 
strictly  apply.  There  has  been  no  final  severing  of  his  relations  with 
the  asylum.  He  was  only  on  leave  for  a  stated  period  and  has  been  an 
inmate  since  that  leave  expired.  It  may  be  said  then,  that  he  was 
constructively  a  beneficiary  of  the  institution  even  while  on  leave.  Or 
at  least,  he  was  subject  to  the  order  of  the  authorities  there,  was  car- 
ried on  the  rolls,  was  wearing  clothes  furnished  by  the  asylum,  and 
was  free  to  return  to  its  shelter  whenever  he  chose  to  do  so.  To  all 
intents  and  purposes  then,  he  was  in  the  status  described  by  the  statute 
(4813,  Rev.  Stat.)  in  the  language,  u  during  his  continuance  in  the  hos- 
pital," although  not  literally  an  inmate.  On  such  a  basis,  therefore, 
the  payment  of  the  pension  to  the  governor  of  the  asylum  would  seem 
to  have  been  proper  and  sustained  by  the  law. 

But  there  is  another  view  which  has  been  recognized  by  the  asylum 
authorities  and  the  pension  agent,  and  which  would  appear  to  be  good 
basis  for  holding  that  he  was  entitled  to  receive  the  first  payment  of 
his  Mexican  War  pension  and  all  other  payments  due  while  he  was 
actually  out  of  the  asylum.  This  consists  in  the  fact  that  notwith- 
standing he  was  constructively  a  beneficiary  of  the  institution  while 
on  leave,  he  was  allowed  during  such  leave  to  draw  the  money  benefit 
of  $13.25  per  month,  under  section  4756,  Revised  Statutes,  and,  after 
the  first  payment  on  his  Mexican  War  certificate  was  made,  he  was 
allowed  all  that  became  due  thereon  during  the  period  of  his  leave. 
There  seems  no  good  reason,  therefore,  why  he  should  not  have  been 
permitted  to  receive  the  first  payment  as  well.  It  could  only  be 
denied  on  the  theory  indicated  in  the  Comptroller's  decision,  before 
quoted,  that  this  first  payment  "  related  back  to  and  covered  the  period 
of  time  he  was  receiving  the  benefit  of  the  hospital,"  and  which  was 
ruled  against  as  untenable  in  law. 

If,  therefore,  the  right  of  the  pensioner  to  receive  his  current  allow- 
ances for  and  during  the  time  he  was  not  actually  an  inmate  of  the 
asylum  placed  him,  by  such  recognition,  virtually  on  the  same  basis 
as  the  Pensioner  Kelly,  in  the  case  quoted,  then  the  pension  agent 
should  have  paid  him  the  whole  amount  due  him  while  thus  on  leave, 
and  the  governor  of  the  asylum  could  not  rightfully  take  and  withhold 
the  sum  for  arrears,  which  became  due  after  the  pensioner  ceased  to 
lie  an  inmate  of  the  institution. 

There  are  good  reasons  for  believing  that  pensioner's  chief  object  in 
seeking  leave  and  absenting  himself  from  the  asylum  for  the  period 
named  was  for  the  purpose  of  applying  for  and  personally  receiving 
this  arrears  of  pension  under  the  Mexican  War  act,  thus  preventing 
the  asylum  authorities  from  taking  this  large  sum,  by  virtue  of  section 
4813,  Revised  Statutes.  But,  while  this  may  have  been  the  case,  it  can 
not  be  held  to  nullify  his  right  to  the  money  yjIqacY^  uwAev  \ta^  Y\j5&Mg^ 
and  recognition  mentioned,  legally  belongs  to  Yum. 
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Considering  the  case,  then,  in  all  its  aspects  it  is  held  that  the  pay- 
ment of  the  arrears  of  pension  under  the  certificate  for  service  in  the 
Mexican  war  to  any  other  person  than  the  pensioner  himself  was 
erroneous  and  should  be  rectified.  To  this  extent  the  action  appealed 
from  is  reversed. 


JURISDICTION— DECLARATION— EVIDENCE— FILING. 

Anthony  O'Grady,  alias  John  Davis. 

1.  A  declaration  for  pension  is  of  no  force  or  effect  whatever  until  filed  in  the  Bureau 

of  Pensions. 

2.  The  actual  mailing  of  a  declaration  for  pension,  addressed  to  the  Commissioner  of 

Pensions,  is  not  sufficient  proof  that  the  same  was  ever  filed  in  the  Bureau  of 
Pensions;  neither  does  such  mailing  raise  any  presumption  that  said  declaration 
had  l)een  filed  in  said  Bureau. 

Assistant  Secretary  F.  L.  Campbell  to  the  Co-mmissloner  of  PemiaM^ 

June  25,  1901. 

Anthony  O'Grady,  alias  John  Davis,  was  granted  a  pension  of  $8 
per  month  under  the  act  of  June  27,  1890,  on  December  31,  1898, 
declaration  having  been  filed  on  September  30,  1897.  He  was  a  pri- 
vate in  Company  F,  Nineteenth  Massachusetts  Volunteer  Infantry. 
An  appeal  was  filed  on  January  3Q,  1899. 

It  appears  that  this  claimant  had  a  charge  of  desertion  against  him 
on  the  records  of  the  War  Department,  and  that  upon  the  refusal  of  the 
said  Department  to  remove  said  charge  an  act  of  Congress  approved 
February  1,  1897,  ordered  said  charge  to  be  removed  and  soldier 
granted  an  honorable  discharge  to  date  from  April  30,  1865. 

It  is  contended  by  the  attorney  that  some  time  in  1890  he  filed  a 
declaration  under  the  act  of  June  27,  1890,  for  this  claimant  and  was 
advised  by  the  Commissioner  of  Pensions  that  his  claim  could  not  be 
favorably  considered  while  the  charge  of  desertion  remained  of  record; 
that  upon  the  removal  of  said  charge  as  aforesaid  he  called  up  the 
claim  and  was  advised  by  the  Commissioner  of  Pensions  that  no  decla- 
ration under  the  act  of  June  27,  1890,  had  ever  been  tiled  in  behalf  of 
claimant.  He  thereupon  filed  a  declaration  on  September  30,  1897. 
The  claimant  was  granted  a  pension  from  said  last-mentioned  date, 
but  the  attorney  now  claims  that  the  date  of  commencement  of  said 
pension  should  be  that  on  which  he  filed  his  original  declaration  in 
July,  1890. 

The  evidence  shows,  by  the  testimony  of  the  claimant,  his  wife,  and 
the  appealing  attorney,  that  shortly  after  the  passage  of  the  act  of 
June  27,  1890  (the  claimant  having  a  general  law  claim  on  file),  claim- 
ant's wife  went  to  the  attorney's  office  in  Joliet,  111.,  the  claimant 
being  in  Colorado,  and  asked  if  hex  ta&atand  could  not  obtain  his  pen- 
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sion  under  the  new  law.  A  declaration  was  forwarded  to  the  soldier, 
but  neither  of  the  three  witnesses  can  swear  positively  as  to  whether 
it  was  returned  to  the  attorney  or  to  the  claimant's  wife.  The  attor- 
ney swears  that  it  eventually  came  into  his  hands,  and  that  it  was 
shortlv  afterwards  forwarded  to  the  Commissioner  of  Pensions.  He 
does  not  swear  that  he  mailed  it,  but  states  in  his  appeal  that  he  gave 
it  to  claimant's  wife  to  mail,  that  she  did  mail  it,  and  that  she  has  so 
sworn.  It  is  not  a  fact,  however,  that  she  has  so  sworn,  her  affidavit 
stating — 

I  do  well  remember  that  my  husband's  attorney  (Mr.  Hoover)  told  me  when  I 
called  on  him  late  in  August,  1890,  that  my  husband's  claim  was  sent  to  Washing- 
ton, and  sometime  after  he  told  me  that  he  got  word  from  the  Commissioner  that 
no  attention  could  be  paid  to  my  husband's  claim  until  he  got  an  honorable 
discharge. 

It  was  demonstrated  in  the  opinion  in  the  case  of  Asa  H.  Dilley 
(11  P.  D.,  257),  that  a  claim  has  no  legal  effect  until  it  is  filed.  Even 
if  papers  are  actually  deposited  in  the  mail,  such  an  act  does  not  con- 
stitute a  filing  of  the  papers.  It  is  not  until  the  papers  have  actually 
reached,  and  are  in  manual  possession  of  the  proper  officer  or  office, 
that  they  can  be  said  to  be  filed.  The  making  out  of  the  papers  sim- 
ply shows  the  intent  to  assert  the  claim,  and  the  actual  mailing  of 
them  is  but  another  step  in  the  intention  to  assert;  the  actual  asser- 
tion, as  is  shown  in  the  Dilley  case,  is  not  completed,  and  does  not 
have  any  force  so  far  as  the  party  is  concerned  against  whom  the 
claim  is  asserted,  until  the  papers  are  actually  filed.  Notice  can  not 
be  brought  home  to  one  against  whom  a  claim  is  made,  save  by  the 
prescribed  statutory  methods,  and  in  pension  claims  the  procedure  is 
by  the  filing  of  the  declaration. 

It  is  claimed  in  the  appeal  that  the  "  correspondence  indicates  that 
the  claim  was  received  in  the  mailing  department  and  has  been  lost." 
Such  a  contention  has  no  foundation,  however,  in  fact,  for  there  is 
nothing  in  the  correspondence  which  would  indicate  the  slightest  admis- 
sion on  the  part  of  the  Commissioner  of  Pensions  that  a  declaration 
by  the  claimant  under  the  act  of  June  27,  1890,  was  ever  received 
prior  to  September,  30,  1897. 

If  the  claimant  can  show  that  such  a  declaration  as  the  one  in  ques- 
tion was  ever  in  the  possession  of  the  Commissioner  of  Pensions,  he 
would  then  have  laid  a  proper  foundation  for  building  up  a  case.  He 
has  not  shown  such  fact,  and  it  is  reiterated  that,  even  if  he  should 
conclusively  show  that  the  declaration  was  actually  placed  in  the 
United  States  mail,  properly  stamped  and  directed  to  the  Com- 
missioner of  Pensions,  such  a  showing  would  not  be  any  proof  what- 
ever, neither  would  it  raise  the  slightest  presumptiom,  that  said 
declaration  was  ever  filed  with  the  Commissioner  of  Pension.  As 
stated  in  the  Dilley  case,  contractual  rights  are  of U\\\  wax*&  v\vA  VysvjccA 
by  depositing  certain  papers  i  n  the  mail.     A.  Tight  to  ^y\^o\\^\\w*«n«  ^ 
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is  not  a  contractual  right,  and  the  principles  which  govern  contract 
rights,  so  far  as  mailing  papers  are  concerned,  are  not  applicable  to 
declarations  in  pension  claims. 

The  opinion  in  the  Diiley  case  held  that  a  declaration  which  did  not 
reach  the  Commissioner  of  Pensions  until  after  the  death  of  the  soldier 
who  had  executed  such  declaration  could  not  be  a  pending  claim  at 
the  death  of  said  soldier.     This  opinion  in  the  case  under  discussion 
is  meant  to  hold,  and  does  hold,  that  the  actual  mailing  of  a  declaration 
is  no  proof  whatever  that  said  declaration  was  ever  filed  in  the  office 
of  the  Commissioner  of  Pensions,  neither  does  the  mailing  of  it  raise 
any  presumption,  however  slight,  that  said  declaration  was  filed  in  the 
office  of  the  Commissioner  of  Pensions.     Notice  to  the  Government 
can  only  be  brought  home  by  the  actual  tiling  of  the  declaration,  and 
proof  of  such  filing  can  not  be  made  by  showing  that  the  declaration 
was  actually  mailed. 

Bv  reason  of  the  al>ove  it  is  held  that  the  date  of  commencement  of 
pension  in  the  within  case  was  properly  made  at  the  date  of  the  actual 
filing  of  the  declaration  on  September  30,  18^7. 

It  is  remarked  that  claimant  has  not  made  out  a  case  even  under  his 
own  contention,  for  he  has  not  shown  that  the  supposed  declaration 
was  ever  mailed. 

Action  affirmed. 


attouxeyship-recogntnon. 
Joseph  Lane,  alias  Joseph  Simpson  (claimant). 

E.  S.  Weeden  (attorney). 

When  the  Bureau  has  adjudged  that  one  of  several  contesting  attorneys  is  entitled 
to  recognition,  and  such  others  acquiesce  in  said  decision,  further  recognition  can 
not  l>e  denied  the  one  and  accorded  to  any  of  such  others  on  the  ground  that 
the  one  did  not  conform  to  the  rules  in  regard  to  formal  service  at  a  time  prior 
to  the  decision  of  the  Bureau  upon  which  his  title  to  recognition  is  hosed. 

Ax*httant  Seeretanj  F.  L.  Qinephell  to  the  Cominiat<i.4mev  of  I\nMim*% 

June  26,  1901. 

E.  S^  Weeden,  of  Chicago,  111.,  on  March  21, 1901,  entered  an  appeal 
from  the  action  of  the  Bureau  denying  him  further  recognition  in  the 
claim  for  pension,  under  the  general  law,  of  Joseph  Lane,  alias  Joseph 
Simpson,  who  served  in  Company  \\  Eighteenth  Kentucky  Volunteer 
Infantry. 

In  behalf  of  the  soldier  on  February  28,  1888,  the  appellant  tiled  a 
declaration  for  pension,  under  the  general  law,  on  account  of  disability 
due  to  rheumatism,  chronic  diarrhea,  and  resulting  piles.  He  tiled 
evidence  on  January  21, 1890,  \rti\eVv  p?\\u\v  fu,e\o  completed  the  claim. 
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George  Bancroft  &  Co.,  of  Washington,  D.  C,  on  February  15,  1893, 
filed  a  power  of  attorney.  They  were  called  upon  for  evidence  April 
23,  1S93;  November  19,  1894;  and  January  2,  and  February  15,  1895. 
They  filed  evidence  November  20, 1893;  February  23,  July  17  and  25, 
August  8  and  29,  and  December  11,  1894;  and  April  13,  1895. 

On  January  31,  1895,  Mr.  Weeden  was  notified  that  he  would  not 
be  further  recognized.  From  this  action  he  entered  an  appeal  March 
9,  1895.  The  Bureau,  in  report  dated  March  20,  1895,  receded  from 
its  action  denying  the  appellant  further  recognition,  and  on  March  22 
following,  said  appeal  was  dismissed. 

The  Bureau  on  March  20, 1895,  notified  Messrs.  Bancroft  &  Co.  that 
they  would  not  be  further  recognized,  and  on  October  10,  1895,  called 
upon  appellant  for  certificate  of  the  official  character  of  W.  J.  Cowan, 
as  justice  of  the  peace.  Said  call  was  complied  with  November  4, 
1895.  On  November  18, 1896,  Mr.  Weeden  was  notified  by  the  Bureau 
that  the  claim  required  further  special  examination.  The  claim  was 
specially  examined  during  the  years  1896,  1897, 1898,  and  1900.  Sub- 
sequently to  1895  appellant  called  up  the  claim  several  times.  The 
claim  was  rejected  February  14,  1901,  when  Messrs.  Bancroft  &  Co. 
were  recognized;  hence  this  appeal. 

Messrs.  Bancroft  &  Co.  acquiesced  in  the  action  of  the  Bureau  of 
March  20,  1895,  denying  them  further  recognition.  The  call  upon 
them  b}r  the  Bureau  of  February  15,  1895,  was  for  claimant's  state- 
ment as  to  service  and  this  they  filed  April  13, 1895.  Thereafter,  they 
filed  no  evidence  nor  performed  any  material  service.  As  they  were 
recognized  and  subsequently  were  denied  recognition  by  the  Bitreau, 
and  inasmuch  as  they  have  acquiesced  in  such  action — that  is,  they  never 
have  entered  any  appeal  from  said  action — they  forfeited  whatever 
rights  they  may  have  had  in  the  claim  (case  of  John  Quinn,  11  P.  D. ,  25). 

The  action  (from  which  this  appeal  is  entered)  by  the  Bureau  deny- 
ing the  appellant  further  recognition  is  upon  the  ground  that  from  the 
time  he  prima  facie  completed  the  case,  January  27,  1890,  to  June  16, 
1894,  the  date  of  the  decision  of  the  Department  in  the  case  of  John  S. 
Keisor  (7  P.  D.,  558),  he  did  not  call  up  the  case  at  intervals  of  one 
year,  and  therefore  became  in  neglect,  so  that  Messrs.  Bancroft  &  Co. 
could  be  recognized.  Such  service  is  merely  formal.  It  has  )>een 
pointed  out  that  Mr.  Weeden  at  once  entered  an  appeal  from  the  action 
of  the  Bureau  denying  him  further  recognition;  that  Messrs.  Bancroft 
&  Co.  acquiesced  in  the  subsequent  action  of  the  Bureau  denying  them 
further  recognition,  and  that  the  latter  had  forfeited  whatever  rights 
they  may  have  had.  The  Cause  now  assigned  for  denying  appellant 
recognition  is  founded  upon  alleged  neglect  by  him  during  a  period 
prior  to  the  date  when  he  was  first  denied  recognition  and  from  which 
the  Bureau  receded.  It  is  presumed  that  appellant's  right  to  recogni- 
tion at  such  time  is  unquestionable.     At  this  date  inquiry  can  not  be 
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made  as  to  whether  appellant  observed  the  rules  as  to  mere  formal 
service,  whatever  the  fact  may  have  been,  for  the  Bureau  at  the 
proper  time  adjudged  that  he  had  preserved  his  rights.  This  question 
was  in  the  province  of  the  Bureau  to  decide,  and  having  passed  upon 
it  and  no  person  having  excepted  to  its  decision,  its  action  would  t>e 
worth  little  if  the  rights  of  an  attorney  founded  upon  such  decision 
could  be  sacrificed  by  raising  a  query  at  any  future  period  as  to  whether 
said  attorney  had  observed  the  rules  as  to  mere  formal  service,  whether 
or  not  there  was  any  other  attorney  who  could  have  a  better  title  to 
recognition. 

It  appears  that  from  a  time  prior  to  the  date  when  the  claim  was 
sent  into  the  field  appellant  had  been  the  recognized  attorney  and  that 
at  the  time  or  since  there  has  been  no  one  to  contest  his  rights.  For 
the  reasons  set  forth  action  denying  the  appellant  further  recognition 
was  error. 

It  is  directed  that  a  copy  of  this  decision  be  served  upon  Messrs. 
Bancroft  &  Co. 

Action  reversed. 


SPECIAL  A<rr—< COMMENCEMENT— RANK— SECTION  470S,  R.  S. 

Corinne  R.  Strickland  (widow). 

The  soldier  having  been  declared  by  special  act  of  Congress  to  be  an  officer  in  the 
military  service  of  the  United  States,  and  given  the  right  to  prosecute  a  claim 
for  pension  under  the  general  law,  although  he  is  not  shown  to  have  l)eeii  imih- 
tered  nor  recognizee!  by  the  War  Department,  and  having  l>een  pensioned  untUr 
the  general  law  at  total  of  rank  for  disability  contracted  in  service,  the  statu*  an<l 
privilege  extend  to  the  widow,  and  she  is  pensionable  under  the  general  law  if 
the  officer's  death  was  the  result  of  the  disability  for  which  he  was  pensioned, 
as  provided  by  section  4702,  Revised  Statutes. 

AnxwUmt  Secretary  t\  L.   (hmjjbell  to  the  ComiMxritmer  of  Pen*um*^ 

June  29,  1901. 

Corinne  R.  Strickland,  widow  of  Jesse  H.  Strickland,  late  colonel 
Eighth  Tennessee  Volunteer  Cavalry,  filed  her  applications  April  4, 
1899,  for  pension  under  the  general  law,  and  the  act  of  June  27,  1S1J0, 
alleging  the  death  of  her  husband  March  27,  1899.  Both  claims  were 
rejected  July  15,  18<)9,  on  the  ground  that  the  alleged  service  of  the 
soldier  had  never  been  recognized  by  the  War  Department;  that  the 
records  of  said  Department  fail  to  show  that  he  was  in  the  military 
service  of  the  United  States,  either  as  an  enlisted  man  or  officer;  and, 
further,  that  the  claimant  is  not  entitled  to  benefit  under  the  special 
act  of  Congress  passed  for  the  relief  of  this  soldier. 

Then  a  special  act  of  Congress  was  enacted  in  behalf  of  the  claimant 
This  was  approved  March  1,  1901,  and  is  as  follows: 

That  the  Secretary  of  the  Interior  l>e,  and  he  is  hereby,  authorized  and  directed  to 
place  on  the  pension  roll,  subject  to  the  \>to\\*\o\\w  *tu\  l\u\tta.tvous  of  the  pension 
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ws,  the  name  of  Corinne  R.  Strickland,  widow  of  Jesse  H.  Strickland,  late  colonel 
ighth  Regiment  Tennessee  Volunteer  Cavalry,  and  pay  her  a  pension  at  the  rate  of 
JO  per  month. 

In  the  adjudication  for  the  purpose  of  carrying  out  the  provisions  of 
lid  act  the  pension  was  made  to  commence  from  the  date  of  approval, 
rom  this  action  appeal  has  been  taken  April  3,  1901,  upon  the  con- 
ation that  the  pension  should  commence  from  the  date  of  the  soldier's 
eath.  In  this  appeal  also  are  recited  the  principal  facts  relative  to 
tie  history  and  grant  of  pension  to  the  soldier,  and  it  is  insisted  that 
laimant  is  entitled  to  the  benefit  of  the  act  for  his  relief.  That  act 
ras  approved  August  30,  1890,  and  is  as  follows: 

That  the  Secretary  of  the  Interior  he,  and  he  is  herehy,  authorized  and  directed 
>  place  on  the  pension  roll,  subject  to  the  provisions  and  limitations  of  the  ]>ension 
iwf ,  the  name  of  Jesse  H.  Strickland,  formerly  colonel  of  the  Eighth  Regiment  of 
ennewsee  Cavalry,  United  States  Volunteers,  and  for  the  purpose  of  prosecuting  a 
aim  for  pension  said  Jesse  H.  Strickland  shall  be  considered  as  having  been  duly 
:>mmissioned  and  mustered  as  colonel  of  the  said  regiment  to  date  from  the  thir- 
eth  day  of  January,  eighteen  hundred  and  sixty-three. 

• 

That  act  was  made  neeessarj'  by  the  rejection  of  the  soldier's  claim 
nder  the  general  law  for  the  same  reasons  that  this  claim  of  the  widow 
nis  rejected,  viz,  that  he  was  never  mustered  into  the  military  service 
or  recognized  as  an  officer  by  the  War  Department.  The  claim  also 
iad  a  similar  fortune  to  the  widow's  in  regard  to  the  commencement 
if  pension  under  the  act — that  is,  the  date  of  approval  of  the  act  was 
nade  the  date  of  commencement  of  pension.  Upon  appeal  being 
nade,  however,  the  action  was  receded  from  and  the  appeal  was  dis- 
missed with  the  understanding  that  the  claim  would  be  adjudicated 
mder  the  general  law.  This  was  done  subsequently,  and  the  pension 
nix  commenced  from  the  date  of  filing  the  claim  on  account  of  disa- 
>ility  from  rheumatism  and  resulting  disease  of  heart. 

However,  in  fixing  the  rate  of  pension  it  was  placed  at  one-fourth 
he  total  of  his  rank,  or  $7.50  per  month,  from  date  of  filing  claim  to 
ate  of  approval  of  act,  and  total  thereafter.  Again  appeal  was  made, 
tisisting  that  the  rating  should  be  total  for  the  whole  period;  and  said 
ppeal  was  sustained  in  a  decision  rendered  March  23,  1891,  it  t>eing 
irected  that  the  rating  of  total,  or  $30  per  month,  be  allowed  from 
ate  of  filing  claim.  In  this  decision  it  was  pointed  out  that  the 
djudication  of  the  claim  was  under  the  general  law,  based  upon  the 
nabling  clause  of  the  special  act  (before  quoted),  and  this  being  true 
he  rate  of  pension  must  be  adjusted  in  accordance  with  the  degree  of 
pensionable  disability  shown;  and,  further,  that  the  evidence  warranted 
he  allowance  of  the  rate  of  $30  per  month  for  the  period  between 
ate  of  filing  claim  and  date  of  the  special  act  fully  as  much  as  it  did 
or  the  period  subsequent  to  the  latter  date.  The  claim  was  thereupon 
djudicated  in  accordance  with  said  decision. 

From  the  foregoing  it  will  be  perceived  that  tYve.  \&«\u&  \\\V3b&  \rcvtsssoN* 
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case  is  whether  the  adjudication  should  be  upon  the  same  principle  as 
in  the  invalid  claim,  and  the  pension  be  made  to  commence  from  the 
date  of  the  soldier's  death.     In  other  words,  whether  this  claim  of  the 
widow  should  be  adjudicated  under  the  provisions  of  the  general  laws, 
regarding  her  husband  as  an  officer  in  the  military  service  of  the 
United  States,  conformably  with  the  special  act  for  his   relief,  and 
extending  to  her  the  benefit  of  the  enabling  clause  in  reference  to  the 
prosecution  of  his  claim,  or  whether  she  should  be  held  to  the  strict 
terms  of  the  special  act  enacted  in  her  behalf  March  1,  1901  (     If  the 
latter,  then  the  date  of  commencement  as  fixed  in  the  adjudication  is 
correct,  because  section  4720,  Revised  Statutes,  provides  that  when  a 
pension  is  granted  by  special  act  the  commencement  thereof  shall  1kj 
from  the  date  of  the  act,  unless  by  its  express  terms  a  different  date  is 
fixed. 

It  can  not  be  held,  though,  that  claimant  is  restricted  to  the  pension 
under  the  special  act,  provided  she  establishes  title  under  the  general 
law.  In  that  event  she  can  choose  which  pension  she  will  take.  Then, 
the  only  question  to  be  determined  is  whether  she  is  in  the  same  rela- 
tive position  as  her  husband  in  reference  to  prosecuting  her  claim. 
That  this  must  be  decided  in  the  affirmative  there  can  be  little  doubt, 
because  section  4702,  Revised  Statutes,  provides  that  the  widow  of 
any  person  who  is  entitled  to  pension  under  the  general  law  (sees.  4692 
and  4698,  R.  S.)  shall  be  entitled,  in  case  he  dies  of  disability  con- 
tracted in  service,  to  receive  the  same  pension  that  he  would  have 
received  had  he  been  totally  disabled.  This  claimant's  husband  was 
pensioned  under  the  general  law  for  certain  disabilities.  If  the  evi- 
dence shows  he  died  of  said  disabilities  then  she  is  entitled  under  the 
same  law  to  total  pension. 

And  the  fact  that  said  husband  was  not  recognized  as  an  officer  by 
the  War  Department,  but  was  declared  to  be  such  by  the  special  act  of 
Congress,  and  in  like  manner  enabled  to  prosecute  his  claim  as  such 
officer,  can  not  operate  to  take  away  any  of  claimant's  rights  under  said 
section  4702,  Revised  Statutes.  The  same  status  and  privilege  con- 
ferred upon  the  husband  in  the  special  act  necessarily  remains  and 
inures  to  the  benefit  of  the  claimant  in  the  prosecution  of  her  claim. 
In  short,  when  by  the  act  of  Congress  the  husband  was  declared  an 
officer  of  the  Arm}-  and  entitled  to  the  benefits  of  the  pension  laws 
upon  showing  that  he  contracted  disability  as  such  officer,  he  can  not  be 
be  relegated  to  the  status  of  a  civilian  when  his  widow  claims  pension 
by  reason  of  his  death  from  the  disabilit}'  he  was  pensioned  for. 

The  special  act  which  conferred  a  statu*  upon  this  officer  that 
enabled  him  to  claim  pension  as  might  any  other  officer  who  was  recog- 
nized b\r  the  War  Department  as  having  been  mustered,  is  very  dif- 
ferent from  an  act  which  simply  provides  a  pension  at  a  certain  rate 
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without  reference  to  the  military  .status  of  the  beneficiary,  and  with- 
out leaving  anything  to  l>e  proved.  In  the  latter  case  the  benefit  is 
individual  and  dies  with  the  person.  In  the  other  the  status  is  con- 
tinuing and  enters  into  every  claim  based  upon  the  service  and  disability 
[>f  the  beneficiary.  The  declaration  of  Congress  that  a  certain  person 
*hall  be  recognized  as  an  officer  or  soldier  is  as  high  authority  for  so 
regarding  him  as  though  he  were  actually  borne  on  the  rolls  and 
recognized  by  the  War  Department.  And  recognition  in  the  one  ease 
Joes  not  cease  with  his  death  any  more  than  in  the  other. 

Upon  the  basis  here  indicated,  then,  this  claimant  has  the  right  to 
have  her  claim  adjudicated  under  the  general  law,  and  the  action  deny- 
ing her  the  privilege  was  error  and  is  reversed.  The  papers  are  here- 
with returned  with  directions  that  the  claim  be  readjudieated  and 
pension  allowed  from  date  of  soldier's  death,  if  his  death  was  a  result 
of  the  disabilities  for  which  he  was  pensioned. 


MARRIAGE— E VI IIKNCE— PRKSHMPTIONS— C COHABITATION  AND  REPUTE. 

Sarah  E.  Manwell  (widow). 

Under  the  civil  code  of  Oregon,  as  construed  in  the  case  of  Murray  r.  Murray 
(6  Or.,  26),  "when  it  is  shown  by  evidence  that  a  man  and  woman  are  living 
together  and  cohabiting  as  man  and  wife,  and  are  in  the  community  reputed  and 
received  in  society  as  such,  it  is  sufficient  prima  facia  to  prove  the  marriage  in  a 
civil  action  or  proceeding." 

A*xi#tant  Secretary  fi\  L.  Campbell  to  the  Comm'txxiimii*  of Penrions, 

June  &9,  1901. 

On  May  10,  1807,  claims  for  pension  under  l>oth  the  Revised  Stat- 
utes and  the  act  of  June  27,  1890  (Claim  No.  654489),  were  filed  by 
Sarah  K.  Manwell  as  widow  of  Benjamin  F.  Manwrell,  who  was  a  mem- 
ber of  0)mpan}r  B,  Fourth  Iowa  Infantry,  from  October  15,  1864,  to 
May  31,  1X65,  and  died  May  26,  1881,  without  having  applied  for 
pension. 

Said  claims  were  rejected  in  January,  1899,  the  former  on  the  ground 
that  service  origin  of  the  soldier's  fatal  disease  is  not  established,  and 
the  latter  on  the  ground  that  the  claimant  had  remarried  prior  to  tiling 
of  claim;  and  on  May  22,  1899,  this  appeal  was  tiled,  with  the  conten- 
tion that  the  testimony  of  Comrades  Williams  and  Reitcrman  fully 
establishes  incurrence  in  service  of  the  alleged  fatal  disease  of  lungs, 
and  that  the  testimony  of  S.  H.  Murray,  Samuel  Donaldson,  Edward 
Manwell,  and  Lillie  J.  Penwell  shows  claimant  has  not  remarried. 

In  view  of  the  claimant's  stated  present  destitute  circumstances,  her 
appeal  is  taken  up  out  of  its  regular  order  on  the  docket  and  given 
immediate  consideration. 
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As  to  the  former  claim,  there  is  no  medical  or  record  evidence  as  to 
the  cause  of  death,  nor  as  to  the  existence  in  service  of  disease  of 
lungs,  the  alleged  cause  of  death,  and  no  medical  treatment  for  disease 
of  lungs  is  shown  to  have  been  had  at  any  time.  The  two  comrades 
mentioned  state  merely  that  the  soldier  caught  cold  while  in  service, 
had  a  cough,  and  complained  of  his  lungs.  The  testimonjr  as  to  con- 
tinuance is  equally  meager,  weak,  and  inconclusive:  and  the  evidence, 
on  the  whole,  is  clearly  insufficient  to  establish  that  claim. 

As  to  the  latter  claim,  it  appears  that  claimant  some  time  after  the 
soldier's  death  associated  with  one  S.  S.  Penwell,  who,  on  December 
14,  1891,  as  guardian  of  a  minor  child  of  the  soldier  herein,  filed  a 
claim  for  pension  on  ite  behalf  under  the  act  of  June  27,  1890,  alleg- 
ing therein  that  he  married  said  widow  on  June  1,  1882.  In  a  subse- 
quent affidavit  he  stated  there  was  no  record  of  their  marriage,  and 
that  he  could  not  furnish  the  testimony  of  any  e)rewitness  thereof; 
and  he  filed  instead,  on  February  11,  1892,  a  joint  affidavit  by  two  citi- 
zens of  Medford,  Oreg.,  stating  that  during  the  six  years  of  their 
acquaintance  with  said  widow  and  Penwell,  the  latter  had  cohabited 
ostensibly  and  been  generally  and  universally  recognized  as  husband 
and  wife,  and  that  they,  sftid  witnesses,  believed  them  to  1m>  such.  On 
April  24,  1893,  a  joint  affidavit  by  two  others  was  filed,  also  stating 
that  for  eleven  years  past  said  widow  and  Penwell  had  so  cohabited 
and  been  recognized  as  husband  and  wife. 

This  claim  tiled  bv  said  Penwell  on  behalf  of  said  minor  child  is  vet 
pending  adjudication  in  the  Pension  Bureau. 

The  four  witnesses  referred  to  in  the  appeal,  one  of  whom  is  a 
brother-in-law  of  the  soldier's  widow  and  another  is  her  daughter, 
state  merely  that  she  has  not  remarried  since  the  soldiers  death,  and 
make  no  specific  reference  to  her  relations  with  said  Penwell.  She 
states  only  that  she  was  never  married  to  him,  but  that  she  kept  house 
for  him  for  a  number  of  years,  their  two  families  living  together. 
He  is  now  dead,  she  says. 

Under  the  statute  and  the  decisions  of  the  courts  of  the  State  of 
Oregon,  where  these  parties  resided,  reputation  and  long  cohabitation 
are  considered  sufficient  to  establish  prima  facie  a  marriage  between 
parties  so  cohabiting. 

The  Oregon  civil  code  of  1872,  Title  VII  on  evidence,  paragraph 
766,  contains  a  list  of  u  disputable  presumptions/9  which  are  declared 
therein  to  be  "  satisfactory  unless  overcome;"  section  30  of  said  Hit- 
being  "  that  a  man  and  woman  deporting  themselves  as  husband  and 
wife  have  entered  into  a  lawful  contract  of  marriage." 

And  the  supreme  court  of  Oregon  in  the  case  of  Murray  v.  Murray 
(6  Or.,  26),  a  suit  to  secure  reissue  to  the  complainant,  as  the  lawful 
wife  and  widow,  of  a  land  patent  alleged  to  have  been  fraudulently 
obtained  by  and  issued  to  the  defendant  «&  «nah  mfe^  held,  citing  the 
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above  section  of  the  Oregon  civil  code  and  Bishop  on  Marriage  and 
Divorce,  pages  436,  438,  and  Reeve's  Domestic  Relations,  page  401, 
that— 

When  it  is  shown  by  evidence  that  a  man  and  woman  are  living  together  and 
cohabiting  as  man  and  wife  and  are  in  the  community  reputed  and  received  in 
society  as  such,  it  is  sufficient  prima  facie  to  prove  the  marriage  in  a  civil  action  or 
proceeding. 

The  facts  that  said  Penwell  alleged  a  certain  date  of  marriage,  and 
that  said  widow  made  no  mention  whatever  of  any  such  marriage,  and 
did  not  file  any  claim  denying  it  until  apparently  after  said  PenwelPs 
death,  are  significant.     The  evidence  filed  by  the  former  in  support  of 
his  allegation  of  a  marriage,  as  well  as  that  tiled  by  said  widow  in 
denial  of  a  marriage  between  them,  is  very  meager  and  inconclusive. 
It  is  therefore  deemed  advisable  that  this  important  question  of  the 
relations  existing  between  said  Penwell  and  said  widow  l>e  thoroughly 
investigated,  and  that  the  claims  be  submitted  for  special  examination 
upon  that  point,  and  to  ascertain  particularly  whether  there  was  a 
ceremonial  marriage  or  not.     The  papers  are  returned  accordingly, 
with  directions  for  such  special  examination,  and  on  their  retransmit- 
ted with  your  report,  upon  conclusion  of  such  read  judication,  the  appeal 
will  be  further  considered. 


attoknkys— material.  service—declarations—!  ncrease. 

Alfred  Carpenter  (claimant). 
Milo  B.  Stevens  &  Co.  (attorneys). 

Where  two  declarations  for  straight  increase  are  filed  in  behalf  of  a  penmoner,  they 
do  not  constitute  the  basis  of  different  claims,  unless  a  medical  examination  was 
held  hetween  the  dates  on  which  the  declarations  were  filed,  or  unless  the  claim 
based  on  the  first  declaration  is  disposed  of  without  holding  a  medical  examina- 
tion, rn  I  thereafter  a  second  declaration  is  filed;  with  these  exceptions  declara- 
tions for  increase  filed  subsequently  to  the  first  until  a  medical  examination  is 
held  are  but  duplicates  of  the  first  declaration  and  the  filing  thereof  is  not 
material  service. 

A«#i#tant  Secretary  J*\  L.  Campbell  to  the  VommixaioioT  of  Pvit#!<m#i 

June  29,  1901. 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  on  May  24,  1901, 
entered  an  appeal  from  the  action  of  the  Bureau  denying  them  a  fee 
on  the  Usue  of  May  2, 1900,  in  the  claim  for  increase  of  pension  under 
the  act  of  June  27,  1890,  of  Alfred  Carpenter,  who  served  in  Com- 
pany H,  Third  West  Virginia  Volunteer  Cavalry. 

The  soldier  was  in  receipt  of  pension  under  the  act  of  June  27, 1890, 
at  the  rate  of  $8  per  month,  when  in  his  behalf,  July  7,  1897,  Messrs. 
Taber  &  Whitman,  of  Washington,  D.  C,  tiled  a  declaration  for 
increase  of  pension  under  said  act. 
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The  appellants  filed  another  declaration  for  increase  of  pension 
under  the  act  of  June  27,  1890,  in  behalf  of  the  soldier,  on  October 
23,^  1897. 

A  medical  examination  ordered  on  March  30, 1898,  through  Messrs. 
Taber  &  Whitman,  was  held  on  April  20,  1898.  Another  medical 
examination  (which  was  not  ordered  through  an  attorney)  was  held 
August  2,  1899. 

Certificate  issued  May  2,  1900,  to  allow  increase  of  pension  at  $13 
per  month  from  August  2,  1899,  date  of  holding  the  last-mentioned 
medical  examination.  On  said  issue  a  fee  of  $2  was  paid  to  appellants. 
They  have  refunded  the  fee,  under  protest,  in  favor  of  Messrs.  Taber 
&  Whitman;  hence  this  appeal. 

Appellants  are  denied  a  fee  upon  the  ground,  in  substance,  that  they 
did  not  perform  any  material  service  in  the  claim.  Appellants  argue 
that  there  were  pending  two  claims  for  increase,  one  of  which  was 
prosecuted  by  Taber  &  Whitman,  and  the  other  by  them;  that  the 
latter  was  allowed,  and  therefore  thev  earned  the  fee.  Thev  contend 
that  two  claims  for  increase  can  be  pending  at  the  same  time,  and  cite 
in  support  of  this  proposition  the  following  cases:  Robins  E.  Babcoek 
(7  P.  D.,  285),  Jacob  C.  Spires,  dated  April  21,  189S  (31  Fee  P.  L. 
Bk.,480). 

Certainly  the  case  of  Robins  E.  Babcock,  supra,  is  not  in  point. 
The  case  of  Spires,  supra,  corresponds  in  all  essential  particulars  with 
the  case  of  Edward  H.  Teeter,  decided  June  12, 1895,  cited  in  the  ease 
of  William  Boate  (9  P.  D.,  275).  Where  two  declarations  for  straight 
increase  are  filed  in  behalf  of  a  pensioner  they  are  not  considered  as 
the  basis  of  different  claims  unless  a  medical  examination  is  held 
between  the  dates  on  which  the  declarations  were  filed,  or  unless  the 
claim  based  on  the  first  declaration  is  disposed  of  without  holding  a 
medical  examination,  and  thereafter  a  second  declaration  for  increase 
is  filed.  With  these  exceptions  declarations  for  increase  filed  subse- 
quently to  the  first,  until  a  medical  examination  is  held,  are  but 
duplicates  of  the  first  declaration. 

Where,  in  a  claim  for  a  straight  increase,  a  declaration  is  filed  and  a 
medical  examination  has  been  held  the  claim  is  complete.  Frequently 
more  than  one  completed  claim  for  straight  increase  are  pending  in 
behalf  of  a  claimant  at  the  same  time,  awaiting  action  by  the  Bureau. 
In  such  instances  no  conflict  arises  as  to  the  rights  of  attorneys  in  the 
several  claims,  as  a  fee  is  certified  in  each  case  that  is  allowed  to  the 
respective  attorney  of  record.  Likewise  there  may  be  pending  a  claim 
for  straight  increase  that  is  complete  and  one  that  is  not,  both  in  behalf 
of  the  same  claimant.  But  in  no  instance  can  there  be  simultaneously 
pending  in  behalf  of  the  same  claimant  two  incomplete  claims  for 
straight  increase.  For,  as  has  been  shown,  the  several  declarations 
Sled  prior  to  a  medical  exanun&tvon  £OTv*>t\iute,  the  basis  of  one  claim 
only,  with  the  exception  noted,    So  ^Vvte  \X  \s>  Vc\x*>  \Xa&»  v^^  ^sssa, 
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for  increase  in  behalf  of  a  pensioner  can  be  pending  at  the  same  time, 
theve  was  only  one  claim  pending  in  this  case. 

It  appears  that  the  claim  was  filed  July  7,  1897,  by  Messrs.  Taber 
&  Whitman.  Before  any  medical  examination  was  held  the  appellants 
filed  another  declaration  for  increase.  Under  the  decisions  of  this 
Department  the  second  declaration  is  a  duplicate  of  the  first,  and  the 
filing  thereof  was  not  material  service;  in  fact,  appellants  did  not  per- 
form anv  material  service  in  the  claim. 

Appellants  also  submit  that  the  filing  of  a  new  declaration  by  them 
constituted  the  abandonment  of  the  claim  filed  through  Messrs.  Taber 
&  Whitman.  The  Department  never  has  held  that  the  filing  of  a  new 
declaration  for  increase  constituted  the  abandonment  of  a  claim  for 
increase  based  on  a  prior  declaration.  All  decisions  of  this  Depart- 
ment are  in  strict  conformity  with  the  rule  approved  in  this  case,  that 
the  filing  of  a  new  declaration  in  an  incomplete  claim  for  increase  is 
but  a  duplicate  of  the  original  declaration  in  such  incomplete  claim,  and 
that  the  filing  of  such  duplicate  declaration  is  not  material  service  and 
can  not  entitle  an  attorney  to  a  fee. 

The  action  of  the  Bureau  in  denying  the  appellants  a  fee  is  affirmed 
upon  the  ground  assigned. 


COMMENCEMENT— ACT  JUNE  27,  lSOO-MINOIt'S  PENSION. 

Minors  of  Simeon  W.  Dare. 

1.  The  construction  of  the  act  of  June  27, 1890,  under  which  a  mi  nor' h  pension  is  made 

to  commence  from  the  date  of  filing  the  application  therefor,  in  a  case  in  which 
there  was  a  prior  widow  pensioner  who  has  died  or  remarried,  is  adhered  to. 

2.  The  application,  filed  in  October,  1895,  which  was  rejected  as  an  application  under 

the  general  law,  is  held  to  have  been  an  application  under  the  act  of  June  27, 
1890,  and  the  date  of  filing  said  application  is  the  correct  date  of  commencement 
of  the  minor's  pension. 

AnsUtant  Secretary  V.  L,  CampbeU  to  tlie  Co/amis* loiter  of  Pc.ivaimiX) 

Jane  29,  1901. 

Adolphus  D.  Puckett,  as  guardian  of  William  G.  and  Clydia  Dare, 
minor  children  of  Simeon  W.  Dare,  formerly  a  sergeant  in  Company 
F,  Fifty -sixth  Illinois  Infantry,  filed,  on  January  20,  1897,  an  appli- 
cation for  pension  under  the  act  of  June  27,  1890,  which  was  allowed 
in  January,  1898,  the  pension  being  made  to  commence  from  the  date 
of  filing  said  application.  A  prior  application,  filed  on  October  31, 
1895,  by  Mary  A.  Allen,  as  guardian  of  the  minors,  was  treated  by 
your  Bureau  as  an  application  under  the  old  or  "general  law,"  and 
rejected  on  the  ground  that  the  soldier's  death  was  not  a  result  of  his 
military  service.  An  appeal  was  filed  April  12,  1898,  in  which  it  is 
contended  that  the  application  filed  on  October  31,  1895,  was  intended 
as  an  application  under  the  act  of  June  27,  11&Q,&tv&  V^V^\^\r>\y 
should  have  been  allowed  from  the  date  ot  1i\iii^^v^^Y^v^^^\vw^ 
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not  from  the  date  of  remarriage  of  the  mother,  who  was  the  former 
guardian." 

The  secondary  contention,  or  suggestion  (for  no  argument  is  advanced 
in  support  of  it),  that  the  pension  might  have  been  allowed  to  com- 
mence from  the  date  of  the  remarriage  of  the  mother  and  former 
guardian  of  the  minors  requires  brief  notice. 

The  mother  was  pensioned  under  the  act  of  June  27,  1890,  at  the 
rate  of  $8  per  month,  commencing  from  July  3,  1890,  with  $2  per 
month  additional  for  each  of  four  minor  children.  She  remarried  on 
November  15,  1891,  and  her  pension  then  terminated.  One  of  the 
minors  attained  the  age  of  16  years  prior  to  the  mother's  remarriage; 
another  became  16  on  July  13, 1894;  application  was  made  on  behalf 
of  the  other  two  by  the  mother,  as  guardian,  on  October  31,  1895,  as 
heretofore  stated. 

The  question  as  to  the  date  at  which  the  minors'  pension  in  such  a 
case  should  begin  has  been  the  subject  of  frequent  and  careful  con- 
sideration by  the  Department.  It  was  held  by  Assistant  Secretary 
Bussey,  in  an  opinion  delivered  September  12,  1892,  that  in  case  of 
the  death  or  remarriage  of,  a  widow  pensioner  under  the  act  of  June 
27,  1890,  the  minors'  pension  would  begin  from  the  date  of  the  widow V 
death  or  remarriage,  and  this  "by  operation  of  law,  whether  at  that 
date  a  formal  application  be  made  therefor  or  not,"  but  that  in  case 
the  soldier  died  leaving  no  widow,  but  leaving  a  child  or  children 
under  16  years  of  age,  the  pension  to  such  child  or  children  could  only 
commence  from  the  date  of  filing  the  application  therefor.  (A.  P. 
Alexander,  6  P.  D.,  40.)  A  contrary  view  was  taken  by  Assistant 
Secretary  Reynolds,  who  held  that  all  pensions  under  the  act  of  June 
27,  1890,  must  commence  from  the  date  of  filing  application  therefor, 
after  the  passage  of  the  act,  and  in  the  case  of  minors  after  the  death  or 
remarriage  of  the  widow.  (Timothy  L.  Carley,  7  P.  D.,  12;  minor  of 
Ernst  Rieckoff,  8  P.  D.,  324;  Mary  K.  Bronoel,  a  P.  D.,  387;  minor 
of  George  W.  Good,  8  P.  D.,  407.) 

The  latter  view  has  since  prevailed,  and  was  reaffirmed  by  Assistant 
Secretary  Davis  in  the  case  of  the  minora  of  David  S.  Sharer  (9l\D., 
189),  in  language  as  follows: 

It  can  not  be  denied  that  the  law  is  somewhat  ambiguous.  It  nowhere,  in 
express  terms,  makes  provision  for  a  minor's  pension  as  such.  It  prescribes  the 
conditions  upon  which  a  widow  may  receive  pension,  and  then  declares  that  in  rose 
of  the  death  or  remarriage  of  the  widow  "such  pension  "  "shall  be  paid  to  the  soldier'* 
child  or  children  under  the  age  of  16  years. 

It  might  be  argued,  from  the  language,  that  the  intent  was  not  to  make  a  sei>arate 
grant  of  pension  to  the  minor  or  minors,  but  to  simply  continue  the  pension  which 
had  formerly  l)een  paid  to  the  widow  and  pay  the  same  to  the  minor  child  or  chil- 
dren until  the  age  of  1(>. 

The  more  reasonable  view,  it  appears  to  me,  is  to  hold  that  the  intent  was  (an  in 
the  old  law)  to  make  provision  for  two  distinct  classes  of  pensions,  viz,  widows'  j*n- 
eiona  and  jwijop/s*  pensions.    The  DepaxVxnftuV,  m  foe!,,  wilted  this  view  when  it 
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held  that  said  section  authorized  the  allowance  of  jiension  to  minora  in  cam*  in 
which  the  soldier  left  no  widow. 

As  the  act  does  not  grant  pension  to  minors  in  express  terms,  but  only  by  impli- 
cation, it  makes  no  express  provision  for  the  commencement  of  such  jiensioii;  but 
inasmuch  as  all  other  classes  of  pensions  provided  for  by  said  act  are  made  to  com- 
mence from  "  the  date  of  application  therefor,  after  the  passage  of  the  act,"  and  there 
is  nowhere  manifest  an  intent  to  establish  a  different  date  of  commencement  for 
minors'  i>ensions,  I  am  of  the  opinion  that  the  same  rule  was  intended  to  apply  to 
them.  This  has  been  the  rule  in  cases  where  no  widow  survived  the  soldier,  and  I 
can  see  no  good  reason  why  it  should  not  also  be  the  rule  in  cases  where  there  was 
a  widow.  The  minors  are  required  to  make  an  application  in  the  latter  class  of 
cases  as  well  as  in  the  former.  Their  application  is  not  for  a  continuance  of  the 
widow's  pension,  but  for  an  original  grant  to  them  of  a  minor's  pension;  and  in  sup- 
port of  such  application  they  must  furnish  proof  that  the  widow's  title  is  extinct. 

For  these  reasons  I  am  unable  to  concur  in  your  opinion  as  to  the  date  at  which 
the  minor's  pension  in  this  case  should  have  begun,  but  hold  that,  in  that  respect, 
the  adjudication  was  correct. 

It  thus  appears  that  the  construction  of  the  act  of  , J  tine  27,  1800, 
whereby  minors"'  pensions  thereunder  are  made  to  commence,  in  all 
cases,  from  the  date  of  filing'  application  therefor,  has  now  obtained 
uninterruptedly  for  nearly  seven  years.  As  to  the  effect  of  such 
action,  Sutherland  on  Statutory  Construction  (sec.  309)  says: 

The  practical  construction  given  to  a  doubtful  statute  by  the  public  officers  of  the 
State,  and  acted  upon  by  the  people  thereof,  is  to  be  considered ;  it  is,  perhaps,  deci- 
sive in  case  of  doubt.  This  is  similar  in  effect  to  a  course  of  judicial  decisions.  The 
legislature  is  presumed  to  be  cognizant  of  such  construction,  and  after  long  continu- 
ance, without  any  legislation  evincing  its  dissent,  courts  will  consider  themselves 
warranted  in  adopting  that  construction.  Contemporary  construction,  and  official 
usage  for  a  long  period  by  the  persons  charged  with  the  administration  of  the  law, 
are  among  the  legitimate  aids  in  the  interpretation  of  statutes. 

The  fact  that  Congress  has  recently  had  the  act  of  June  27,  181)0, 
under  consideration  with  a  view  to  amending  it  in  those  particulars  in 
which  its  admin istration  had  been  found  to  work  hardship  or  injustice, 
and  that  no  amendment  was  made  to  that  part  relating  to  minors'  pen- 
sions, is  not  without  significance  in  this  connection.  The  appellant  has 
advanced  no  reason  why  an  interpretation  of  a  doubtful  statute  which 
has  prevailed  so  long,  under  which  so  many  cases  have  been  adjudi- 
cated, and  which  has  received  the  tacit  assent  of  the  law-making 
power,  should  be  disturbed. 

Recurring  to  the  main  contention  of  the  appeal,  that  the  pension 
should  have  been  allowed  to  commence  from  the  date  of  tiling  a  former 
application,  I  find  that  the  application  referred  to  was  in  the  following 
language: 

DECLARATION    FOR  PENSION    OR  FOR  INCREASE  OF   PENSION   OF 
CHILDREN  UNDER  SIXTEEN  YEARS  OF  AGE. 

Statk  ok  Illinois,  Oountt/  of  Jeffrrnon,  **: 

On  this  14th  day  of  December,  A.  D.  1891,  personally  appeared  before  me,  a  notary 
public  of  the  city  of  Mount  Veinon,  within  and  for  the  county  &\vi  £faXi&  %\s3T<seacA,> 
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Mrs.  Mary  A.  Allen,  guardian  of  Lawrence  I).,  William  (.».,  and  l-lydia  Dare — minors  of 
Simeon  W.  Dare,  deceased — a  resident  of  McClelland  Town,  county  of  Jefferson, 
State  of  Illinois,  aged  8,  10,  and  13  years,  respectively,  who,  being  duly  sworn  accord- 
ing to  law,  makes  the  following  declaration  in  order  to  obtain  the  i>ension  provided 
by  act  of  Congress  for  children  under  16  years  of  age:  That  they  are  the  legitimate 
children  of  Simeon  W.  Dare,  deceased,  who  enlisted  under  the  name  of  Simeon  W. 
Dare  at  Macedonia,  111.,  on  the  15th  day  of  November,  A.  D.  1861,  in  Company  E 
of  the  Fifty-sixth  Regiment  Illinois  Infantry  Volunteers,  in  the  war  of  1861-1865, 
who  died  of  complication  of  diseases — kidney  and  stomach  chiefly — at  Jefferson 
County,  111.,  on  the  29th  day  of  May,  A.  I).  1885,  and  who  bore  at  the  time  of  his 
death  the  rank  of  sergeant,  out  of  service;  that  he  left  a  widow  surviving,  Mary  A. 
Dare,  who,  on  November  15,  1891,  remarried  to  one  Charles  R.  Allen,  at  Jefferson 
County,  111.;  that  the  above-named  are  the  only  surviving  legitimate  children  of 
Simeon  W.  Dare  who  were  under  16  years  of  age  at  the  time  of  the  remarriage  of  the 
widow,  who  drew  pension  to  date  of  remarriage;  that  said  children  were  the  issue  of 
soldier,  as  follows,  the  dates  of  their  birth  being  as  hereinafter  stated: 

Lawrence  D.,  of  soldier,  by  Mary  A.,  born  July  14,  1878. 

William  G.,  of  soldier,  by  Mary  A.,  born  April  10,  1881. 

Clydia,  of  soldier,  by  Mary  A.,  born  November  20,  1883. 

That  the  mother  was  married  under  the  name  of  Marv  A.  Carroll  to  Simeon  W. 
Dare,  there  being  no  legal  barrier  to  such  marriage;  that  the  said  children  have  not 
aided  or  abetted  the  rebellion;  and  that  a  prior  application  has  !>een  filed  by  herself 
(now  applying  as  guardian)  on  which  she  was  pensioned,  certificate  No.  279,505;  that 
declarant  hereby  appoints,  with  full  power  of  sul>stitution  and  revocation,  James  M. 
Pace,  of  Mount  Vernon,  111.,  her  attorney  to  prosecute  the  alx>ve  claim;  that  her 
post-office  address  is  Mount  Vernon,  111.  She  requests  application  of  testimony  filed 
in  her  claim,  No.  329,172,  on  which  said  certificate  No.  279,509  was  issued  to  her  as 
widow,  in  this  case. 

Maky  A.  Allen,  (rtuirdian. 

C.  R.  Allen. 

J.  A.  Carboll. 

One  of  the  prerequisites  in  a  declaration  for  pension  under  the  gen- 
eral law  is  an  allegation  that  soldier  died  by  reason  of  his  military 
service.  Attention  is  directed  to  the  fact  that  this  declaration  makes 
no  allegation  to  that  effect,  either  directly  or  inferentially,  and  that, 
further,  the  declaration  refers  in  express  terms  to  a  pension  already 
granted  to  the  said  guardian,  as  the  widow  of  the  soldier,  said  pension 
being  granted  under  the  act  of  June  27,  1890.  And  still  further,  the 
said  application  requests,  also  in  express  terms,  that  testimony  filed 
under  the  application  under  which  she  was  granted  said  pension  (act 
of  June  27,  1890)  should  be  considered  in  the  said  guardian's  claim. 
The  absence  of  an  averment  as  to  service  origin  of  death  cause,  and  the 
references  to  the  pension  granted  the  widow  under  the  act  of  June  27, 
1890,  would  appear  to  be  amply  sufficient  to  have  warranted  an  adjudi- 
cation of  the  claim  filed  by  the  guardian  as  under  the  act  of  June  27, 
1890.  Looking  at  it,  however,  in  the  most  unfavorable  light,  as  far 
as  the  minors  are  concerned,  the  application  is  couched  in  such  ternis 
as  would  certainly  raise  a  strong  doubt  as  to  whether  it  was  intended 
as  a  declaration  under  the  general  law;  such  being  true  it  became  the 
unquestioned  duty  of  those  charged  with  the  adjudication  of  the  claim 
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to  .satisfy   themselves  as  to  the  true  intent  of  the  guardian  in  the 
premises. 

Again,  as  Ixdng  somewhat  indicative  of  the  intent  of  the  declaration 
in  question,  it  may  be  remarked  that  this  guardian  did,  as  widow  of 
said  soldier,  file  a  claim  under  the  general  law  on  July  24,  1885,  said 
claim  being  rejected  on  April  10,  1886,  on  the  ground  that  the  death 
of  the  soldier  was  not  shown  to  have  been  due  to  his  military  service. 
In  a  case  similar  to  the  one  under  consideration  I  held  it  to  be — 

*  *  *  more  reasonable  to  assume,  in  the  event  that  the  declaration  was  ques- 
tionable as  to  what  law  it  claimed  under,  that  it  was  intended  to  claim  under  the' 
law  under  which  a  favorable  adjudication  has  already  been  had,  rather  than  to  claim 
under  a  law  under  which  a  claim,  involving  the  same  issues,  had  been  rejected. 
(W.  S.  McDonald,  as  guardian  of  minors  of  William  A.  McCoy,  Docket  No.  43046.) 

I  believe  such  a  proposition  to  be  sound,  and  in  the  within  case 
there  is,  as  seen,  much  reason  to  believe,  from  the  express  terms  of 
the  declaration,  that  it  was  intended  to  be  one  under  the  act  of  June 
27,  1890.  I  again  hold,  by  reason  of  the  premises  herein,  the  same  as 
I  did  in  the  McDonald  case,  supra,  that — 

*  *  *  in  the  event  of  the  nature  of  the  declaration  in  question  being  obscure  or 
ambiguous,  the  intent  of  the  declaration  should  be  settled  before  adjudication. 

It  appeal's  by  reason  of  the  foregoing  that  the  first  contention  of  the 
appeal  is  well  taken,  and  the  adjudication  of  the  claim  in  question,  by 
treating  the  application  thereunder  as  one  under  the  general  law,  is 
revoked  and  set  aside,  and  you  will  reopen  the  case  and  adjudicate  it 
upon  the  holding  that  the  application  tiled  on  October  31,  1895,  by 
Mary  A.  Allen,  as  guardian,  was  an  application  under  the  act  of  June 
27,  1890. 


SERVICJS— ACT  JUNK  «7,  180O— ABSENCE. 

John  R.  Trout. 

As  the  claimant  was  with  his  command  only  a  week  or  two  and  then  went  home 
and  remained  there  until  the  company  was  about  to  be  mustered  out,  his  place 
in  the  ranks  being,  in  the  meantime,  taken  by  another  man  who  answered  to 
his  name  at  roll  call,  it  not  being  shown  that  he  received  a  sick  furlough  as 
alleged,  he  did  not  serve  ninety  days  within  the  meaning  of  the  act  of  June  27, 
1890,  and  was  not  entitled  to  pension  thereunder. 

Annuitant  Secretary  F.  L.  Campbell  to  the  Commisiwwr  of  Pensions, 

June  °29,  1901. 

The  appellant,  John  R.  Trout,  sometime  a  .soldier  in  Company  K, 
Fifty-fifth  Indiana  Infantry,  was,  in  May,  1891,  granted  a  pension  of 
$12  per  month  under  the  act  of  June  27,  1890.  In  November,  1898, 
after  a  special  examination,  his  name  was  dxopi^diTo\Xi\Xi^^\^\^^ 
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roll  on  the  ground  that  he  did  not  render  ninety  days"  actual  military 
service.     From  that  action  he  appealed  January  31,  1S99. 

The  records  of  the  War  Department  merely  show  that  John  R. 
Trout,  of  Company  K,  Fifty-fifth  Indiana  Infantry,  was  enrolled  July 
25,  1802,  and  mustered  out  October  28,  lSt>2,  and  that  during  the 
period  intervening  between  those  dates  he  was  reported  present  on  all 
rolls. 

From  evidence  procured  by  special  examination  in  June,  18DS,  it 
appears  that  about  a  week  or  two  after  his  enlistment  the  appellant 
left  his  company  and  went  home  and  that  he  remained  there  until  the 
company  was  about  to  be  mustered  out,  his  place  in  the  ranks,  in  the 
meantime,  being  taken  by  one.  Edwin  Ferguson,  who  answered  to  his 
name  at  roll  call  and  served  in  his  stead. 

As  to  these  facts  there  is  no  dispute,  but  the  evidence  discloses  some 
discrepancies  as  to  the  circumstances  under  \yhich_the  su Institution 
was  made.  The  claimant  says  he  was  sent  home  on  sick  furlough, 
and  that  he  was  not  a  party  to  any  arrangement  whereby  another  man 
was  permitted  to  serve  in  his  place.  He  admits,  however,  that  he 
understood  that  one  Edwin  Ferguson  answered  to  his  name  at  roll 
call  and  drew  a  part  of  his  pay.     Ferguson  says: 

Alxmt  one  week  after  Company  K  went  to  Indianapolis  I  went  to  Indianajtolig. 
*  *  *  When  I  reached  the  depot  at  Indianapolis  I  met  John  R.  Trout,  a  nephew 
of  mine,  who  had  enlisted  in  Company  K.  Said  Trout  was  sick.  I  told  him  to  go 
to  see  Captain  Layman  and  if  he  was  willing  I  would  take  his  (Trout's)  place.  He 
saw  the  captain  and  started  home  the  same  day.  I  went  to  camp  and  served,  as  I 
understood  it,  in  Trout's  place.  In  a  few  days  after  1  joined  the  company  I  went 
with  the  company  to  Kentucky.  No;  Trout  did  not  go.  We  were  down  there 
about  four  weeks,  then  back  to  Indiana|>olis  a  week. or  an.  The  company  then  went 
to  Jeffersonville,  Ind.,  to  guard  bridges.  I  did  not  go;  stayed  about  Indianapolis 
and  went  home  to  Cloverdale  one  week.  I  went  back  to  Indianapolis  and  was  there 
when  the  company  was  mustered  out.  I  went  there  and  the  captain  told  me  to 
answer  to  Trout's  name.  The  officer  (name  unknown)  mid  to  wait  a  few  daw  till 
those  who  were  home  sick  came  and  all  would  l>e  mustered  out  at  once.  Trout  was 
sent  for  and  he  came  and  was  mustered  out.  I  was  near  by  at  the  time.  The  tup- 
tain  had  the  pay.     He  gave  me  part  of  it  and  he  gave  Trout  some. 

Captain  Layman,  referred  to  in  the  above  .statement,  testified  that 
he  remembered  John  K.  Trout,  but  had  no  recollection  of  his  being 
sick  or  disabled  in  any  way  while  in  camp  at  Indianapolis,  or  of  his 
going  home  and  his  place  being  taken  by  another  man.  Hearing  the 
sworn  statement  of  Edwin  Ferguson  did  not  refresh  his  memory  as  to 
the  alleged  facts. 

The  appellant's  attorney  has  submitted  an  argument  in  support  of 
the  appeal  in  which  he  presents  a  number  of  hypothetical  cases  to  show 
that  the  service  contemplated  by  the  act  of  June  27,  181)0,  is  not  nec- 
essarily active  service  in  field  or  in  camp,  but  that  it  includes  time 
spent  in  hospital  and  at  \\o\w,  o\\  *v;V  i\v\\o\\^\.  T\\^x^>^\U  lie  no 
dissent  from  this  as  a  genera\  \w>v»\6n^^^  ^»  x^%.^Vi^ 
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in  this  case.  The  appellant  was  not  in  hospital  and  there  is  no  evi- 
dence that  he  received  a  sick  furlough.  Sick  furloughs  were  limited 
as  to  time  and  if  a  soldier  was  not  able  to  report  at  the  expiration  of 
his  furlough  it  was  necessary  for  him  to  have  it  extended  by  proper 
authority  or  be  considered  as  absent  without  leave.  It  is  not  con- 
tended  that  this  soldier  received  any  extension  of  furlough  after  leav- 
ing  the  company,  although  he  was  at  home,  according  to  his  own 
statement,  alxmt  eighty-two  days  out  of  the  ninety-six  that  elapsed 
l>etween  his  enlistment  and  his  discharge. 

Again,  a  soldier  on  sick  furlough  was  not  required  to  furnish  a  sub- 
stitute, and  did  not  lose  his  pay  for  the  time  he  was  absent;  so  that 
the  very  fact  that  the  appellant  did  have  a  substitute  who,  as  he  saj\s, 
received  a  part  of  his  pay,  tends  strongly  to  show  that  he  was  not  fur- 
loughed  on  account  of  sickness,  but  that  he  went  home,  either  without 
the  knowledge  of  his  officers  or  pursuant  to  some  such  arrangement 
as  that  suggested  by  the  testimony  of  Ferguson — an  arrangement 
which  was  clearly  irregular  and  unwarranted  by  military  regulations. 

It  is  believed  that  the  act  of  June  27,  1890,  contemplates  an  actual 
service  of  at  least  ninety  days  in  the  sense  that  the  soldier  or  sailor 
beneficiary  must  have  been  for  that  length  of  time  either  performing 
military  duty,  or  in  hospital,  or  on  sick  furlough,  or  held  as  a  prisoner 
bj'  the  enemy.  The  language  of  the  act  is:  "All  persons  who  served 
ninety  days  or  more,"  etc.  It  would  seem  to  be  unnecessary  to  argue 
that  a  man  voluntarily  absent  from  his  command  without  leave,  or 
with  leave  for  purposes  of  his  own  business  or  pleasure,  was  not  serv- 
ing his  country  during  the  time  of  such  absence. 

Upon  the  facts  shown  in  evidence  in  this  case,  the  appellant  has  no 
title  to  pension  and  his  name  is  properly  dropped  from  the  roll.  The 
action  is  affirmed. 


EVIDENCE— WRIGHT  OF  EVIDENCE— PRESUMPTION  OF  PRIOR  SERVICE. 

Johanna  Dorgan  (widow). 

The  rejection  of  the  claim  on  the  ground  of  claimant's  inability  to  prove  that  the 
soldier  was  not  in  the  military  or  naval  service  of  the  United  State*  prior  or 
sulwequent  to  the  term  of  service  on  which  said  claim  is  based,  when  the 
weight  of  the  evidence  and  reasonable  inference  from  known  farts  are  against 
the  pro! »bility  that  the  soldier  was  in  the  service  at  any  other  time  than  as 
stated,  was  error,  as  the 'claimant  should  l>e  given  the  benefit  of  any  remaining 
doubt  on  that  point. 

An*i#tant  Secretary  F,  L.  Citmphcll  ta  th*>  C<>wm!xsiortni  of  Jjrmionx, 

July  10,  1001. 

Johanna  Dorgan  filed  on  July  30, 1S^2,  a  e\a\w\  to\  ^xxsv^xvx^Asj*  "^^ 
act  of  June  27,  1890,  as  the  widow  of  Peter  \>oxpv\\%  \n\\^>  «tnAV«^ 
November  27,  1801,  to  September  7,  VSitt,  v\s  v\  vy\v^\\\^wV^^ 
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Seventy -eighth  New  York  Infantry.  Her  claim  was  rejected  by  the 
Pension  Bureau  in  January,  1901,  upon  the  ground  that  she  was  not 
shown  to  be  the  lawful  widow  of  the  soldier,  Peter  Dorgan,  and  upon 
the  additional  ground  that  said  soldier  was  not  shown  to  be  dead.  An 
appeal  was  taken,  and,  on  March  11, 1901,  the  Department  reversed  the 
action  as  to  both  of  the  grounds  stated,  and  directed  that  the  claim 
be  readjudicated.  On  June  10,  1901,  it  was  readjudicated  and  again 
rejected — 

*  *  *  On  the  ground  that  there  is  no  satisfactory  evidence  in  the  case  that  the 
soldier  was  not  in  the  naval  or  military  service  of  the  United  States  Government 
during  the  war  of  the  rebellion  prior  to  November  27,  1861,  or  subsequent  to  Sep- 
tember 7,  1863,  and  the  claimant  has  declared  her  inability  to  furnish  same. 

From  that  action  an  appeal  was  taken  June  19,  1901,  the  contention 
being  that  the  ground  assigned  is  insufficient  to  warrant  the  rejection 
of  the  claim. 

The  claimant  has  given  good  and  sufficient  reasons  why  she  can  not 
furnish  positive  evidence  that  the  soldier  was  not  in  the  military  or 
naval  service  of  the  United  States  otherwise  than  as  stated.  She  was 
not  married  to  him  until  1873;  the  marriage  occurred  in  Ireland;  she 
did  not  come  to  this  country  until  1880;  consequently  she  does  not 
know  of  any  persons  who  knew  him  during  his  residence  here  prior  to 
November,  1861,  or  between  September  7,  1863,  and  the  date  of  his 
return  to  Ireland.  She  declares  that,  to  the  best  of  her  knowledge, 
his  only  enlistment  was  in  Company  B,  Seventy  -eighth  New  York 
Infantry ,  and  submits,  as  the  best  obtainable  evidence  on  that  point,  the 
affidavit  of  the  soldier's  son  (by  a  prior  marriage),  who  swears  that  his 
father  enlisted  but  once,  and  was  not  in  the  military  or  naval  service 
prior  to  November,  1861,  or  subsequent  to  September,  1863.  This 
affiant  was  about  five  years  old  in  1861,  and  about  nine  when  the  war 
closed. 

The  soldier  filed  two  declarations  for  pension  on  account  of  dis- 
ability incurred  while  serving  in  Company  B,  Seven tj' -eighth  New 
York  Infantry — one  on  September  18,  1863,  and  the  other  on  Novem- 
ber 5,  1875 — but  in  neither  of  them  did  he  make  anv  statement  as  to 
prior  or  subsequent  service.  There  appear  to  be  no  reasons  for  sup- 
posing that  he  was  in  the  service  prior  or  subsequent  to  the  dates 
named,  except  those  stated  by  a  reviewer,  in  a  slip  attached  to  the 
*k  brief,"  as  follows: 

Soldier  was  discharged  September  7,  1863;  applied  for  pension  Septemper  18, 
18*53;  was  examined  May  23,  186*4;  and  had  a  record  for  alleged  disability.  The 
claim  was  established,  and  yet  he  failed  to  further  prosecute,  and  never  drew  pension. 
There  were  still  opportunities  for  enlistment,  and  high  bounties  were  then  prevalent 
am)  a  great  incentive.  In  fact  aU  U\e  mev\\n«ta.i\rcR  \xnnt  to  the  probability  of  reen- 
hutment  one  or  more  times.    In  lac.t, \\*i  \\\a>j  Yvvvsv*  W\\  * ^\vv^a^\^\^vv\\\^ \mxc^x. 

At  least,  soon  after,  be  was  ableto  maVc  *Vr\v  u>  V^»^*^  V^%w^*****V* 

which,  it  is  evident,  claimant  inarneA  \\\m. 
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The  soldier  did  not  make  the  trip  to  Ireland  until  1871  or  1872. 
(See  the  testimony  of  his  son.)  It  requires  considerable  ingenuity  to 
find,  in  the  fact  that  he  had  "  some  money"  at  that  time,  confirmation 
of  the  theory  that  he  reenlisted  one  or  more  times  for  bounty  between 
September,  1863,  and  the  close  of  the  war. 

His  claim  for  pension  was  not  allowed  in  1864,  and  does  not  appear 
to  have  been  "  established "  under  the  rules  then  prevailing  in  the 
Pension  Bureau.  (See  indorsements  on  the  old  u  jacket,"  as  to  calls 
for  evidence  in  November,  1863,  and  April,  1872.)  It  will  hardly  be 
maintained  that  his  failure  to  continue  the  prosecution  of  the  claim 
can  not  be  reasonably  accounted  for  otherwise  than  by  assuming  that 
he  reenlisted.  If  it  can  be  reasonably  accounted  for  otherwise,  how 
does  it  "  point  to  the  probability  of  reenlistment?" 

It  seems  to  the  Department  that  the  facts,  fairly  considered,  rather 
tend  to  render  it  improbable  that  the  soldier  reenlisted.  He  was  dis- 
charged from  service  in  September,  1863,  as  being  ;i  incapable  of 
performing  the  duties  of  a  soldier  because  of  cataract  of  both  eyes," 
and  "unfit  for  the  Invalid  Corps."  He  was  examined  in  May,  1864, 
and  reported  to  be  suffering  from  chronic  conjunctivitis  with  granular 
lids,  his  eyes  being  very  weak  and  exposure  to  light  causing  great 
pain.  The  disability  was  thought  by  the  examining  surgeon  to  be 
"temporary,"  but  the  records  of  the  Soldiers'  Home  at  Hampton, Va., 
show  that  he  was  still  suffering  from  chronic  conjunctivitis,  with  ever- 
sion  of  the  lids  and  impaired  vision,  when  admitted  to  that  institution 
in  December,  1874.  If  his  condition  was  correctly  described  by  the 
examining  surgeon  in  May,  1864,  it  is  manifest  that  he  would  not  have 
been  accepted  if  he  had  offered  to  enlist  at  that  time;  and  in  view  of 
the  record  showing  that  he  was  suffering  from  disability  of  the  same 
character  in  1874,  it  does  not  seem  probable  that  he  was  fit  for  mili- 
tary duty  at  any  time  after  his  discharge  in  September,  1863.  At  any 
rate,  there  is  a  total  absence  of  facts  that  would  wan-ant  an  assumption 
that  he  was  a  good  subject  for  reenlistment  l>etween  September,  1863, 
and  the  close  of  the  war. 

But  assuming  that  he  was  in  the  service  during  the  war,  either  prior 
to  Noveml>er  27,  1S61,  or  subsequent  to  September  7,  1863,  that  fact 
would  cut  no  figure  in  the  widow's  claim  under  the  act  of  June  27, 
1800,  unless  it  be  also  assumed  that  he  deserted  or  was  dishonorably 
discharged  from  such  service;  so  that  her  claim  stands  rejected  upon  a 
possibility  based  upon  a  possibility — a  possibility  that  the  soldier 
deserted  or  was  dishonorably  discharged  from  a  service  which  is  itself 
a  mere  possibility.  Such  a  rejection  plainly  violates  the  rule  so  often 
announced  by  the  Department,  that  claimants  should  be  given  the  ben- 
efit of  slight  doubts,  and  that  where  the  proois  ox  \)Yo\¥\\vX\^te  w&. 
against  any  element  of  title  are  balanced,  1W  \iv^-^\v\\\\^wv  ^ss^^ 
incline  in  favor  of  the  claim.      (Digest  of  VewAow  vuA  XSovvevV* -Y»x^ 


440  DECISIONS    RELATING    TO    PEN8ION9. 

Decisions,  p.  204.)    This  is  a  rule  of  general  application,  and  not  one 
to  be  applied  or  not  applied  as  a  reviewer  may  .see  lit.     In  the  ease 
under  consideration  it  is  believed,  for  reasons  heretofore  stated,  that 
the  weight  of  the  evidence  and   reasonable    inference  from  known 
facts  are  against  the  probability  that  the  soldier  was  in  the  military 
or  naval  service  of  the  United  States  at  any  other  time  than  that  stated 
in   his   and    in  the  widow's   applications   for   pension,  and   that  the 
claimant  should  have  the  benefit  of  any  remaining  doubt  on  that  point 
The  action  appealed  from  is  reversed  and  the  case  herewith  returned 
for  readjudication. 

DEATH  CAtTSK—  PATIIOIX>GIOAL,  SEQUENCE— DISCHARGE- ACT  JUXE  S7, 

1890. 

Matilda  C.  Tunison  (widow). 

The  deceaaed  officer  was  formerly  a  pensioner  at  total  of  rank  as  major  ($25  per  month) 
on  account  of  "  fracture  of  right  elbow."  His  death  on  February  23, 1898,  arcnnl- 
ing  to  the  return  thereof  made  by  the  attending  physician,  was  due  to  "Amyo- 
trophic lateral  sclerosis  and  acute  pneumonitis." 

Pneumonitis  (pneumonia)  l>eing  an  acute  disease — due  U>  a  specific  germ — could  not 
have  been  a  result  of  his  military  service;  and  his  medical  attendant's  testimony 
to  the  effect  that  the  amyotrophic  lateral  sclerosis  was  a  pathologic  sequence  of  the 
fracture  of  right  elbow,  not  being  in  harmony  with  the  holding  of  recognized  med- 
ical authorities,  to  the  effect  that  the  etiology  of  such  disease  is  as  yet  unknown, 
the  arbitrary  and  unsupported  professional  opinion  or  theory  of  this  affiant  can 
not  be  permitted  to  control  the  judgment  of  the  Department  in  this  case,  which 
is:  That  the  appellant  has  ho  title  to  a  pension  under  the  general  law,  as  the 
case  now  stands. 

The  decedent's  discharge  from  Company  G,  Twentieth  Illinois  Infantry,  according 
to  the  decision  of  the  War  Department,  which  has  sole  jurisdiction  in  such  mat- 
ters, not  having  been  an  honorable  discharge,  his  relict,  the  appellant,  has  no  title 
to  a  pension  under  the  provisions  of  section  3,  act  of  June  27,  1890. 

Attn!*tant  Stcrrtary  ft\  L.   CampbM  to  ths  (h>mmixHi<nu>r  of  Pemion** 

July  10,  1901. 

Matilda  C,  widow  of  John  Tunison,  late  captain,  Company  G, 
Twentieth  Illinois  Infantry,  and  major  One  hundred  and  fifty -sixth 
and  One  hundred  and  thirty -eighth  Illinois  Infantry,  respectively, 
filed  January  29,  1901,  through  her  attorneys,  an  appeal  from  the 
rejection  by  the  Bureau  of  her  claims  for  pension  under  the  general 
law  and  under  the  act  of  June  27,  1890,  as  well. 

The  late  officer,  the  husband  of  the  appellant,  who  enlisted  April  24, 
1861,  and  was  discharged  November  16, 1862,  reenlisted  June  29, 1864, 
and  was  discharged  October  14, 1864,  and  was  again  mustered  in  March 
9,  1865,  and  then  finally  discharged  September  20,  18(55,  was  a  pen- 
sioner under  the  general  law  at  "  total  of  rank,"  as  major  ($25  per 

month),  on  account  of  u  iv^ctwT^  oi  t\v}&\»  <3&*y«  r    \^*.  dv&d.  February 
28, 1898,  and  on  August  2,lS^YAa\nAsyw  «\*&\*rc  ^\\<&£\s^  Vst^k- 
sion  undor  both  the  Kcnera\  W  wA  VW  ^o\  *vv^  ^ A^v  ^ 
former  claim  was  rejected  beptew**  -u  v     .  „  *> 
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soldier's  death  from  disease  of  lungs  and  spinal  cord  was  not  due  to 
the  fracture  of  right  elbow  for  which  he  was  pensioned,  and  the  latter 
claim  was  rejected  September  19,  1899,  on  the  ground  that  the  soldier 
had  fcfcnot  been  honorably  discharged  from  all  service,""  as  required  by 
the  terms  of  the  act  of  June  27,  1890. 
It  is  contended  in  the  pending  appeal  in  the  premises  that — 

*  *  *  It  is  shown  by  the  evidence  that  the  injury  to  ami  caused  a  nervous  dis- 
ease, which  progressed  and  finally  involved  the  spinal  cord,  and  thereby  resulted  in 
death.  It  is  believed  that  the  opinion  of  the  attending  physician,  supported  by  the 
facts  stated  in  his  affidavit,  should  govern  in  the  adjudication  of  the  claim. 

And  departmental  decision  of  December  5,  1900  (11  P.  D.,  151),  in 
the  case  of  Enoch  Alexander,  is  cited  as  involving  a  similar  question. 

Relative  to  the  rejection  of  the  claim  under  the  act  of  June  27, 1890, 
it  is  contended  that  the  "disability"  which  caused  the  soldier's  dis- 
missal  from  the  service  in  1862,  while  captain  of  Company  G,  Twen- 
tieth Illinois  Infantry,  having  been  " removed  in  1865,"  that  "the 
removal  of  the  disability  would  apparently  make  the  service  honorable/' 

Inasmuch  as  the  report  wThich  the  Bureau  was  requested  to  make — 

in  the  light  of  the  foregoing  contentions — consisted  only  of  an  advisory 

opinion  of  the  medical  referee  as  to  the  propriety  of  the  medical  action 

in  the  claim  under  the  general  law,  the  validity  of  the  rejection  of  the 

claim  under  the  act  of  June  27,  1890,  upon  the  ground  assigned  for 

the  adverse  action  in  such  claim  wTas  not  considered  in  the  said  report, 

which  is  as  follows: 

This  deceased  officer  was  pensioned  for  a  fracture  of  the  right  elbow.  The  evi- 
dence shows  that  he  had  painful  neuromata  on  the  right  arm  in  the  vicinity  of  the 
seat  of  injury,  and  that  at  different  times  surgical  operations  were  jierformed  for 
their  removal.  He  died  February  23,  1898,  the  causes  of  death  l>cing  stated  in  the 
official  return  made  at  the  time  by  the  attending  physician  as  "acute  pneumonitis" 
of  five  days'  duration  and  "amyotrophic  lateral  sclerosis"  of  five  years'  duration. 
In  his  affidavit,  made  more  than  six  months  later,  this  physician  stated  that  the 
immediate  cause  of  death  was  "amyotrophic  lateral  sclerosis,  produced  by  the 
injury  of  arm  and  spine,"  and  made  no  reference  to  the  acute  pneumonitis.  No 
injury  to  tin*,  spine  had  ever  been  alleged  or  shown,  however,  and  there  is  no  war- 
rant for  the  further  contention  in  the  apj>eal  "that  the  injury  to  arm  caused  a 
nervous  disease  which  progressed  and  finally  in  vol  veil  the  spinal  cord  and  thereby 
resulted  in  death."  There  was  no  probable  pathological  relation  between  the  injury 
of  the  right  elbow,  which  was  incurred  in  18(>4,  or  any  other  probable  injury  at  the 
same  time,  and  the  disease  of  the  spinal  cord  and  acute  pneumonia,  which  proved 
fatal  in  1898.  As  indicated  by  the  official  report  of  the  death,  as  well  as  by  the  phy- 
sician's subsequent  affidavit,  the  duration  of  the  primary  fatal  disease  was  five  years, 
a  period  that  is  rather  longer  than  the  average  in  that  affection,  the  prognosis  of 
which  is  invariably  bad.  No  definite  exciting  cause  or  causes  of  amyotrophic  lateral 
sclerosis  are  recognized,  but  Dana,  a  recent  (1897)  writer  and  authority,  says  it  is 
"considered  a  disease  of  involution,  i.  e.,  teratologieal  defect,  the  first  and  second 
motor  neurons  degenerating  because  of  inherently  deficient  vitality."  Tlw  wysvVvvnw 
of  the  claim  on  the  ground  stated  is  adhered  to. 

As  stated  in  the  foregoing  report,  u  no  &eft\\\\^  e^ANXxv^  ^w\^>  «. 
causes  of  amyotrophic  lateral  sclerosis  are  Yceo£W/.vA^  \\\  \\*»  wveor*. 
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of  medicinS.     Such  disease  is,  however,  held  by  recognized  medical 
authorities  to  be  "clinically  and  pathologically  well  defined,"  in  so  far 
as  it  appears  to  be  "a  combination"  of  two  other  well-defined  diseases 
of  the  spinal  cord,  namely,  "lateral  sclerosis  and  chronic  spinal  mus- 
cular atrophy"  (Peterson).     A  number  of  causes  of  each  of  these  two 
diseases  have  been  mentioned  by  various  writers,  but  the  etiological 
factors  upon  which  they  as  well  as  a  number  of  other  chronic  disease* 
of  the  spinal  cord  depend  yet  remain  to  be  demonstrated  to  the  abso- 
lute satisfaction  of  the  medical  profession.     In  view  of  the  obscurity 
of  the  origin  of  the  majority  of  this  class  of  cases  it  is  not  strange  that 
the  observer  herein  quoted  (Peterson)  should  state: 

We  do  not  know  what  factors  are  at  work  in  the  production  of  amyotrophic  lateral 
sclerosis.  Doubtless  when  we  understand  better  the  etiology  of  other  chronic  sys- 
temic diseases  or  degenerations  of  the  spinal  cord,  the  causes  of  this  disorder  will  be 
clear. 

Therefore,  in  view  of  the  fact  that  some  of  the  best-known  and 
most  highly  respected  observers,  both  past  and  present,  have  frankly 
acknowledged  their  inability  to  arrive  at  any  satisfactory  solution- 
after  the  most  careful  and  thorough  research — of  such  problems  as  the 
one  under  consideration,  it  must  be  held  that  the  contention  of  the 
attorneys  for  the  appellant  "that  the  opinion  of  the  attending  physi- 
cian, supported  by  the  facts  stated  in  his  affidavit,  should  govern  in 
the  adjudication  of  the  claim"  is  wholly  untenable. 

The  said  physician  testified  that  the  immediate  cause  of  the  soldier's 
death  "was  amyotrophic  lateral  sclerosis  produced  by  the  injury  of 
arai  and  spine."  In  view,  however,  of  the  facts  hereinbefore  set  forth, 
the  Department  must  decline  to  concur  in  such  statement,  and  holds  it 
to  be  entirely  insufficient  to  determine  a  question  of  so  much  impor- 
tance as  the  one  herein  considered.  But,  at  the  same  time,  no  reflec- 
tions upon  the  ability  and  probity  of  the  said  affiant  are  intended  by 
such  holding,  neither  is  it  intended  to  assert  as  a  fact  that  his  theory 
in  this  instance  is  incorrect,  as  the  Department  does  not  undertake  to 
determine  questions  of  this  character  from  an  etiological,  but  from  a 
judicial,  standpoint;  and  its  judgment  is  based  upon  the  ascertained 
results  of  the  researches  and  investigations  of  the  ablest  observers  in 
this  particular  field  known  to  the  medical  profession  throughout  the 
world,  whose  findings  have  been  universally  adopted  by  such  profes- 
sion, and  which  accepted  findings  must  control  until  the  patience  and 
toil  of  some  one  or  more  of  these  observers  shall  be  rewarded  by  the 
discovery  of  the  hidden  foe  for  which  they  have  so  long  searched,  and 
it  can  be  confidently  announced  and  demonstrated  to  the  world  that 
the  true  nature  of  the  cause  or  causes  of  these  obscure  diseases  is  no 
longer  a  mystery,  as  was  so  auew^txxVY^  ^e*io\\\\>U*\\ed  in  the  study  of 
the  nature  and  origin  oi  a  targe  \\\yw\\wx  oi  ^^.  «^\W\\&«k&n*&  fc*- 
eases— notably  so  in  tubercvAoAs,  &\\tata*Tta.  wA  *\i»\«c^  %**.  n^- 
tially  ho  in  typhoid,  matavtaV  *ud  «^x  Wn«*. 
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Furthermore,  the  arbitrary  and  unsupported  professional  opinion 
or  theory  advanced  by  the  attending  physician  of  a  soldier  is  not  suf- 
ficient to  control  the  judgment  of  the  Department  in  any  case.  (See 
case  of  Margaret  Lalone,  widow,  11  P.  D.,  301.) 

The  case  of  Enoch  Alexander  (11  P.  D.,  151),  cited  by  the  attorneys 
as  being  similar  to  the  case  at  bar,  is  not  an  analogous  case.  The 
pathology  of  the  case  cited  was  definitely  determined,  and  the  holding 
of  the  Department  in  the  premises  was  sustained  by  competent  med- 
ical authority,  whereas  in  the  case  at  bar  the  same  authority  is  adverse 
to  the  contentions  herein  set  up. 

Eliminating,  then,  from  further  consideration  the  question  of  the 
probable  origin  of  the  aforesaid  disease  of  spine,  there  is  still  another 
factor,  and  a  very  potent  one,  too,  to  be  considered  in  connection 
with  the  death  cause  of  the  soldier,  namely,  "acute  pneumonitis  of 
five  days'  duration."  And  inasmuch  as  the  said  acute  attack  of  pneu- 
monia can  hardly  be  claimed  to  have  been  a  result  of  the  fracture  of 
right  elbow  for  which  the  soldier  was  pensioned,  or  to  have  been  oth- 
erwise due  to  his  military  service,  it  must  be  held  that  the  widow's 
alleged  title  to  a  pension  under  the  general  law  has  not  been  estab- 
lished.    The  rejection  of  such  claim  is,  therefore,  hereby  affirmed. 

Relative  to  the  contention  in  regard  to  the  rejection  of  the  widow's 
claim  under  the  act  of  June  27,  1890,  it  need  only  be  said  that  inas- 
much as  the  War  Department,  which  has  sole  jurisdiction  in  such  mat- 
ters, has  decided  that  the  soldier's  discharge  from  the  Twentieth 
Illinois  Infantry,  November  16, 1862,  "  for  willful  neglect  of  duty  and 
violation  of  orders  is  not  regarded  as  an  honorable  discharge,"  such 
contention  is  wholly  untenable. 

The  rejection  of  the  appellant's  claim  under  the  said  act  is  therefore 
hereby  affirmed. 


MARRIAGE-COLORED  PERSONS— EMANCIPATION  PROCIxAMATION. 

Rose  E.,  Alleged  Widow  of  Israel  Smith. 

Appellant,  prior  to  the  time  of  her  alleged  marriage  to  soldier,  married  one  William 
Norris,  in  1864,  who  was  at  the  time  a  soldier  in  the  United  States  Army, 
stationed  at  Portsmouth,  Va.,  in  territory  in  possession  of  the  United  States 
forces  in  which  the  President's  emancipation  proclamation  of  January  1,  1863, 
was  effective,  and  claimant  was  also  in  said  territory  serving  with  the*  United 
States  forces  as  laundress,  the  ceremony  of  marriage  l>eing  performed  by  the 
chaplain  of  soldier's  regiment.  As  it  is  shown  that  said  Norris  was  still  living 
at  the  time  of  claimant's  alleged  marriage  to  Smith,  and  no  divorce  being  shown, 
said  marriage  was  void. 

Assistant  Secretary  F.  L.  Campbell  to  the  CommiHSumer  of  Penxions^ 

July  10,  1901. 

On  January  22,  1901,  the  Department  affirmed  1W  x^riCv^  <A  'S&fe 
claim  of  Roue  E.  Smith,  alleged  widow  of  l»rae\  *m\^^T^«^S  A 
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Company  E,  Thirty -eighth  United  States  Colored  Volunteer  Infantry. 
Said  claim  was  tiled  on  August  7,  1807,  under  the  act  of  June  27,  lNtMi, 
and  was  rejected  on  August  7,  ISD9,  on  the  ground  that  the  claimant 
was  not  shown  to  he  the  lawful  widow  of  the  soldier.  The  claimant, 
on  Fehruary  21,  1901,  filed  a  motion  for  reconsideration  of  the  iihove 
mentioned  action  of  the  Department,  resting  upon  the  contention 
therein  set  forth  as  follows: 

I  contend  that  the  only  material  question  unsettled  in  this  case  in  whether  the  sup- 
posed marriage  of  claimant  to  one  Norris  in  1864,  at  Norfolk,  Va.,  was  void  or  valid. 
In  determining  that  question  it  must  he  borne  in  mind  that  the  parties  were  refugee 
slave*,  and  within  the  meaning  of  the  law  they  were  a*  incompetent  to  enter  into  a 
contract  of  marriage  at  that  time  as  were  cattle  or  any  other  stork.  The  fart  that 
they  had  run  away  from  their  masters  did  not  make  them  free  persons  within  the 
meaning  of  the  law. 

It  is  stated  in  your  decision  that  claimant  and  Norris  were  "joined  in  marriage  by 
some  ceremony  deemed  by  them  obligatory  as  specified  in  section  4705,  Revised 
Statutes.  But  I  can't  l>elieve,  if  that  be  so,  that  von  hold  that  such  eeremonv  con- 
sti tutcd  a  valid  marriage  in  Virginia  under  an  act  of  Congress,  as  Congress  had  no 
jurisdiction  of  the  question  of  marriage  in  the  State,  it  being  governed  wholly  by 
State  laws  and  statutes.     (See  Bishop  on  Marriage  and   Divorce,   vol.   1,  pp.  88, 

Section  4705  does  not  declare  what  shall  or  shall  not  lie  a  valid  marriage,  but 
simply  provides  in  what  cases  widows  shall  be  entitled  to  receive  the  pension  pn>- 
vided  by  law  without  other  evidence  of  marriage  than  satisfactory  proof  that  the 
parties  were  joined  in  marriage  by  some  ceremony  deemed  by  them  obligatory,  or 
habitually  recognized  each  other  as  man  and  wife  and  were  so  recognized  by  their 
neighbors,  and  lived  together  as  such  up  to  the  date  of  enlistment,  when  such  soldier 
or  sailor  died  in  the  service,  or,  if  otherwise,  to  date  of  death.  It  nowhere  declare* 
that  such  section  should  l>e  used  against  the  claimant,  and  this  is  the  first  instance 
I  have  ever  known  it  to  be  so  construed.  It  was  clearly  the  intention  of  Con^ro* 
to  provide  a  means  whereby  the  widows  and  children  could  obtain  a  {tension  in  casts 
where  no  valid  marriage  existed,  and  Congress  has  never,  sofara**  I  know,  attempted 
to  legislate  on  a  question  of  marriage  within  the  domain  of  a  State:  If  it  had  done 
so,  it  would  clearly  be  unconstitutional  and  of  no  effect,  having  no  jurisdiction  on 
the  subject. 

I  contend,  without  fear  of  successful  contradiction,  that  said  marriage  was*  not 
valid  when  contracted,  and  never  has  been  since,  ami  it  seems  to  me  that  it  is  such 
a  clear  case  that  there  is  no  necessity  of  quoting  from  the  numerous  decisions  and 
authorities  that  could  l>e  arraved  to  sustain  this  view. 

In  the  decision  under  review  it  is  held  as  follows: 

It  is  contended  in  brief  that,  claimant's  first  marriage  in  June,  186*4,  at  Ports- 
mouth, Va.,  to  William  Norris  was  void  under  the  code  of  Virginia,  1873,  page  H 
and  that  therefore  her  second  marriage  October  2t>,  1870,  to  Israel  Smith,  in  the 
game  State,  was  valid,  and  that  it  is  immaterial  whether  Norris  was  alive  when 
claimant  married  Smith. 

It  appears  that  claimant  was  first  married  to  William  Norris,  then  a  private  in 

Company  K,  Thirty-sixth  United  States  Colored  Volunteer  Infantry,  at  Portsmouth, 

Va.,  by  the  chaplain  of  his  regiment,  in  the  summer  of  18f>4;  that  she  lived  with 

Xorrit*  but  a  few  davs  as  \\\s  w VW  w\wv\  \w  \v^\\\w\\\  ^vc*  vstvVvrvn.1  awav  and  she 

law  never  since  seen  him.     T\w  veenrAs  *\wv\\  \\\vv\^v\TV\*^i^Ov\^\\i^^ 
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5f>,  and  is  shown  by  the  testimony  of  Miles  Brown  to  have  lieen  alive  as  late  as 
;«  or  1S94. 

On  Octolnr  29,  1870,  claimant  married  Israel  Smith,  late  private,  Company  E, 
lirty-eighth  United  States  Colored  Volunteer  Infantry,  at  Norfolk,  Va. 

In  said  opinion  it  is  further  held: 

The  only  question  raised  by  the  apjieal  is  the  validity  or  invalidity  of  the  first  mar- 
tge,  and  it  is  contended  that  it  is  invalid  l)ecause  of  the  laws  of  Virginia,  above 
«1. 

That  claimant  and  the  soldier  Norris  "were  joined  in  marriage  by  some  ceremony 
emed  by  them  obligatory,"  as  si>eeified  in  section  4705,  Revised  Statutes,  is  evi- 
nced on  the  part  of  the  claimant,  at  least,  by  the  fact  that  she  applied  for  pension 
his  widow  on  May  17,  and  July  17,  1890,  relying  on  the  validity  of  said  first  mar- 
ge, and  her  said  claim  was  rejected  August  7,  1899,  not  upon  the  ground  that  said 
irriage  was  illegal,  but  upon  the  ground  that  she  was  unable  to  establish  the  death 
her  first  husband. 

There  is  nothing  on  page  84  of  the  Code  of  Virginia  of  1873,  cited  by  claimant's 
orney,  which  has  any  Ijearing  on  the  subject  of  marriage,  and  it  is  jnissihle  that  a 
erence  to  page  844  of  said  code  was  intended. 

Section  7  of  chapter  105  of  said  code,  relating  to  marriages,  etc.,  pages  843  ami  844, 
tivides  as  follows: 

"Every  marriage  in  this  State  shall  be  under  license  and  solemnized  in  the  manner 
rein  provided;  but  no  marriage  solemnized  by  any  person  professing  to  lie  author- 
*1  to  solemnize  the  same  shall  lie  deemed  or  adjudged  to  l>evoid,  nor  shall  the 
lidity  thereof  be  in  any  way  affected  on  account  of  any  want  of  authority  in  such 
rson,  if  the  marriage  l>e  in  all  other  respects  lawful,  and  be  consummated  with  a  full 
lief  on  the  part  of  the  persons  so  married,  or  either  of  them,  that  they  have  been 
nrfully  joined  in  marriage." 

Section  18  of  said  act,  page  844,  provides  as  follows: 

Where  colored  persons  before  the  passage  of  the  act  shall  have  undertaken  and 
reed  to  occupy  the  relation  to  each  other  of  husband  and  wife,  and  shall  Ik?  cohabit- 
ar  together  as  such  at  the  time  of  its  passage,  whether  the  rites  of  marriage  shall 
.ve  lieen  celebrated  tjetween  them  or  not,  they  shall  l>e  deemed  husband  and  wife, 
d  be  entitled  to  the  rights  and  privileges  and  subject  to  the  duties  and  obligations 
that  relation  in  like  manner  as  if  they  had  l>een  duly  married  by  law,  etc. 
There  is  nothing  in  the  lawr  of  Virginia,  nor  in  the  facts  in  the  case,  which  would 
(rt-ify  the  conclusion  that  claimant's  first  marriage  to  Norris  was  illegal  or  invalid. 

It  will  thus  be  seen  that  the  motion  for  reconsideration  raises  the 
lestion  of  the  legality  of  claimant's  marriage  to  Norris  in  18b'4.  The 
atute  of  Virginia,  copied  in  the  decision  under  review,  was  passed 
i  February  27,  1S66,  and,  from  its  own  terms,  can  have  no  appliea- 
on  to  the  case  at  bar  unless  the  parties  were  ki  cohabiting  together  as 
ich  at  the  time  of  its  passage,"  and  such  cohabitation  must,  of  course, 
ive  been  in  the  State  of  Virginia  to  have  been  affected  by  the  statute, 
ut  the  claimant  and  Norris  were  not  cohabiting  together  in  Virginia 
•  an v where  else  on  February  27,  1S66.  The  soldier  was  awav  with 
s  regiment,  it  appears,  in  the  State  of  Texas,  and  had  not  seen  the 
aimant  since  the  siiumwv  of  1804,  nor  did  \ifc  ^\^y  svyiYua*  ^g&veu 
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Bouvier  defines  the  word  "cohabit"  to  mean:  "To  live  together  in  5 
the  same  house,  claiming  to  be  married." 

Bishop  on  Marriage  and  Divorce,  vol.  1,  section  l(5t>9,  defines  "cohab- 
itation" as  follows: 

To  cohabit  is  to  dwell  together.  So  that  matrimonial  cohabitation  is  the  living 
together  of  a  man  and  woman  ostensibly  as  husband  and  wife. 

There  is  no  evidence  in  the  case  which  indicates  that  the  soldier 
would  have  cohabited  with  the  claimant  in  1866,  even  if  it  had  been  in 
his  power  to  do  so.  It  does  not  appear  that  he  communicated  with 
her  at  any  time  during  the  period  of  his  military  service,  or  that  he 
ever  made  the  slightest  effort  to  join  her  subsequent  to  his  discharge 
in  September,  1866.  It  is  manifest  that  the  act  of  February  27, 1866, 
has  no  legal  bearing  on  the  pensionable  status  of  the  claimant  growing 
out  of  her  marital  relations  to  the  soldier  Norris. 

It  is  next  in  order  to  consider  the  case  at  bar  in  the  light  of  the  pro- 
visions of  section  4705,  Revised  Statutes.  The  application  of  that  law 
in  the  case  of  Lucinda  Harris  (11  P.  D.,  181)  is  in  point.  The  .sylla- 
bus in  that  case,  which  correctly  states  the  material  question,  is  in  the 
following  words: 

A  claimant  who  relies  upon  the  rule  of  evidence  provided  in  section  4705,  Revised 
Statutes,  must  show  either  that  she  lived  with  the  soldier  up  to  date  of  enlistment, 
when  the  latter  died  in  the  service,  or,  if  otherwise,  that  she  lived  with  him  up  to 
date  of  death. 

Neither  of  those  conditions  being  present  in  her  case,  her  claim  was 
held  to  have  been  properly  rejected.  For  a  similar  reason,  the  pro- 
visions of  said  section  have  no  application  in  determining  the  pension- 
able status  of  this  claimant  growing  out  of  her  marriage  to  Norris  in 
1864. 

But  there  is  another  material  aspect  of  the  case  not  dealt  with  either 
in  the  opinion  under  review  or  in  the  motion  for  reconsideration. 
Were  the  claimant  and  William  Norris,  at  the  time  of  their  marriage 
in  1864,  slaves  or  freemen  'i  If  they  were  freemen  the}'  undoubtedly 
had  the  legal  right  to  enter  the  marital  relation.  It  will  be  remem- 
bered that  William  Norris  was  a  soldier  whose  regiment  was  stationed 
temporarily  at  Portsmouth,  Va.,  and  it  appears  also  from  the  evidence 
that  the  claimant  was  at  the  same  place  within  the  military  lines  of  the 
Union  Army  doing  laundry  work  for  the  soldiers.  The  emancipation 
proclamation  was  in  active  force  and  operation,  and  it  has  been  held 
by  various  courts,  including  the  Supreme  Court  of  the  United  States, 
that  "  wherever  the  national  forces  obtained  control  the  slaves  became 
freemen."  This  doctrine  was  recognized  by  the  Department  in  the 
case  of  Harriet  Tinnin  (8  P.  D.,  218).  The  principle  decided  is  stated 
in  the  second  paragraph  of  the  syllabus  as  follows: 

The  proclamation  of  President  Lincoln  of  January  1,  1863,  known  as  the  emanci- 
pation proclamation,  was  effective  only  as  a  war  measure,  and  did  not  ipso  facto,  and 
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by  the  mere  force  of  its  own  terms,  set  free  or  change  the  legal  status  of  persons  held 
in  slavery  in  the  States  or  parts  of  States  therein  designated,  hut  operated  to  give 
freedom  to  such  persons  only  when  it  was  enforced  by  the  armed  forces  of  the  United 
States,  and  by  the  subjugation  of  the  territory  where  they  resided  and  its  subjection 
to  the  military  power  and  authority  of  the  Federal  Government. 

In  section  1923  of  vol.  2,  Story  on  the  Constitution,  the  doctrine  i.s 
announced  as  follows: 

The  dealings  of  the  Government  with  slavery,  and  the  influence  of  that  institution 
uf>on  military  plans  and  movements,  constitute  a  chapter  of  high  importance  and 
interest  in  the  history  of  the  great  civil  war,  but  an  account  of  them  would  be  out  of 
place  here.  Before  the  war  ended  most  men  came  to  acknowledge,  what  a  few  had  per- 
ceived from  the  l)eginning,  that  the  same  blows  which  destroyed  the  rebellion  must 
inflict  mortal  wounds  upon  slavery;  and,  indeed,  the  proclamation  of  emancipation 
which  the  President  had  put  forth  as  a  war  measure  had  had  the  effect  to  alwlish 
the  institution  in  the  insurgent  territory  as  fast  as  it  was  brought  under  the  control  of 
the  Federal  forces. 

The  case  of  Rives  v.  Duke  (105  U.  S.,  132)  is  in  point.  It  was  an 
action  of  covenant  growing  out  of  a  contract  for  the  sale  and  purchase 
of  slaves  in  the  State  of  Virginia  made  and  executed  in  December, 
1863.  One  assignment  of  error  related  to  an  instruction  given  to  the 
jury  to  the  effect  that,  if  they  found  that  the  bonds  were  made  in  refer- 
ence to  Confederate  currency,  the  plaintiff  was  entitled  to  recover  the 
amount  therein  stipulated  to  be  paid  at  the  value  of  Confederate  money 
compared  with  national  currency  at  the  time  of  making  the  bonds. 
Among  other  things,  the  court  held: 

It  was  a  contract  for  the  sale  and  purchase  of  slaves,  made  and  to  be  performed  in 
that  part  of  the  State  of  Virginia  from  which  the  authority  of  the  National  Govern- 
ment was  excluded  by  rebel  arms,  and  was  made  after  the  proclamation  of  emanci- 
pation issued  by  the  President  of  the  United  States  had  declared  all  slaves  in  that 
district  to  be  free.  If  the  so-called  Confederate  States  should  achieve  independence, 
the  money  of  the  United  States  would  be  the  money  of  a  foreign  country.  If  the 
national  authority  should  be  established  over  the  insurgent  districts,  the  slaves,  for 
part  of  the  purchase  price  of  which  the  payment  was  to  be  made,  would  be  free,  in 
fact  and  in  law,  and  be  wholly  lost  to  the  purchaser.  In  view  of  either  alternative, 
the  parties  can  not  reasonably  be  held  to  have  contemplated  payment  in  any  other 
currency  than  that  of  the  Confederate  States. 

For  reasons  hereinbefore  fully  stated,  the  claimant  and  William 
Norris  were  not  slaves,  in  fact  or  in  law,  at  the  time  of  their  marriage 
in  1864,  and  for  that  reason  the  marriage  was  valid.  The  validity  of 
said  marriage  being  the  sole  question  put  in  issue  by  the  motion  for 
reconsideration,  the  same  is  overruled. 
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MINOU'S  PENSION— CONSTRUCTION  TIIIRli  SECTION  ACT  JUNE  87,  1890. 

Minors  of  George  W.  Douglas. 

The  grant,  in  the  third  section  of  tiie  act  of  June  27, 1890,  confers  title  upon  the  minor 
children  of  a  soldier  separate  and  independent  of  that  of  the  widow,  and  contin- 
gent only  upon  her  death  or  remarriage,  and  the  proviso  to  said  third  section 
relative  to  the  time  of  the  marriage  of  the  widow  to  the  soldier  does  not  extend 
to  or  affect  the  title  of  the  minor  children. 

Awhtant  Secretary  F.  L.  Camjibdl  to  the  Comrnixskmvr  of  Penxkm*, 

July  10,  1901. 

John  B.  Meadows,  as  guardian  of  the  minor  child  of  George  W. 
Douglas,  late  of  Company  K,  Fourth'  West  Virginia  Cavalry,  tiled  an 
application  March  31, 1898,  for  pension  under  the  actof  June  27, 1890, 
alleging  the  death  of  the  soldier  as  occurring  October  20,  181*5,  and 
the  death  of  his  widow  (mother  of  said  child),  November  19,  18%. 
The  claim  was  rejected  November  11,  1898,  on  the  ground  of  no  title, 
the  parents  of  the  child  not  having  been  married  until  after  the  pas- 
sage of  said  act. 

From  said  action  appeal  was  entered  December  2,  1898,  upon  the 
contention  that  the  last  proviso  to  the  third  section  of  the  act  of  June 
27,  1890,  "That  said  widow  shall  have  married  said  soldier  prior  to 
the  passage  of  this  act,"  applies  only  to  widows  and  not  to  the  children 
of  a  soldier,  whether  they  are  the  offspring  of  a  marriage  prior  or 
subsequent  to  the  act. 

Reference  to  the  papers  discloses  that  this  soldier  wa«  a  pensioner 
under  the  general  law,  at  $24  per  month,  on  account  of  rheumatism. 
He  died,  as  alleged,  October  20,  1895,  and  his  widow,  Elizabeth  C, 
filed  her  claim  under  the  same  law,  November  16,  1895,  in  which  she 
alleged  and  proved  that  she  was  married  to  the  soldier  May  5, 1891. 

Pending  the  consideration  of  her  said  claim  she  was  remarried  May 
7,  18SM5,  and  she  died  November  19,  1896.  Thus,  the  only  question  to 
lie  determined  in  the  present  case  is  that  raised  by  the  appeal,  namely, 
Does  the  inhibition  in  the  proviso  to  the  third  section  of  the  act  in 
regard  to  widows  who  were  not  married  prior  to  June  27, 1890,  to  the 
soldiers  on  account  of  whom  claims  are  made  extend  to  the  children 
of  said  soldiers  by  such  marriages? 

The  third  section  of  the  act  is  as  follows: 

That  if  any  officer  or  enlisted  man  who  served  ninety  days  or  more  in  the  Army  or 
Navy  of  the  United  States  during  the  late  war  of  the  rebellion,  and  who  was  hon- 
orably discharged,  ha*  died,  or  shall  hereafter  die,  leaving  a  widow  without  other 
means  of  support  than  her  daily  labor,  or  minor  children  under  the  age  of  sixteen 
years,  audi  widow  shall  u\*m  <U\e  \m*rt  v>(  W  l\uftta.nd'H  death%  without  proving  his 
(hath  to  be  the  result  ot  Aria  ar\v\^  «5tN\c»,\y&  \\w!fc^vi\i>^^\fe\^^\!LX%^N5»\^v^ 
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date  of  the  application  therefor  under  this  act,  at  the  rate  of  eight  dollars  per  month 
during  her  widowhood,  and  shall  also  be  paid  two  dollars  per  month  for  each  child 
of  such  officer  or  enlisted  man  under  sixteen  years  of  age,  and  in  case  of  the  death 
or  remarriage  of  the  widow,  leaving  a  child  or  children  of  such  officer  or  enlisted 
man  under  the  age  of  sixteen  years,  such  pension  shall  be  paid  such  child  or  children 
until  the  age  of  sixteen.     *    *    » 

The  provisions  of  this  law,  as  they  bear  upon  the  title  of  minor  chil- 
dren to  pension,  has  been  a  great  stumbling-block  in  the  minds  of 
many,  and  various  conclusions  have  been  evolved  in  the  different 
classes  or  phases  of  claims  arising  thereunder.  It  has  been  denied  by 
some  that  there  is  any  direct  grant  to  said  children  in  the  law,  and 
that  in  case  no  widow  survived  the  soldier  pension  could  not  be  granted 
the  children,  as  they  might  take  only  upon  the  death  or  remarriage  of 
a  widow  who  was  a  pensioner.  However,  an  early  decision  of  the 
Department,  which  is  still  in  force,  held  differently,  as  follows: 

Where  the  soldier  dies  leaving  no  widow,  but  a  minor  child  without  other  means 
of  support  than  its  daily  labor,  such  child  is  pensionable  under  the  act  of  June  27, 
1890,  from  the  date  of  filing  application.     (6  P.  D.,  40. ) 

Then,  it  has  been  a  question  with  others  whether  if  a  widow  sur- 
vived, and  since  the  title  of  the  children  is  contingent,  in  a  sense,  upon 
that  of  the  widow,  they  could  be  granted  a  pension  unless  she  had 
first  been  pensioned  and  then  died  or  remarried.  This  view  is  gained 
from  the  peculiar  language  of  the  grant  in  the  said  third  section,  and, 
as  will  be  perceived,  it  implies  that  although  a  widow  survived  the 
soldier,  to  whom  she  was  married  prior  to  the  passage  of  the  act,  unless 
she  applied  for  and  received  a  pension  under  the  act,  the  children  could 
not  be  pensioned,  even  after  said  widow  died  or  was  remarried.  Such 
view  has  not  been  upheld  by  the  Department,  but  it  has  been  the  prac- 
tice in  such  cases  to  allow  pension  to  the  minor  children  upon  the  death 
or  remarriage  of  the  widow,  notwithstanding  she  was  not  a  pensioner. 

Again,  in  a  class  of  claims  wherein  the  surviving  widow  has  no  title 
because  of  having  been  married  to  the  soldier  subsequent  to  the  pas- 
sage of  the  act  of  June  27,  1890,  and  therefore  barred  bj'  the  proviso 
to  the  third  section  thereof,  before  mentioned,  it  has  been  considered 
that  the  minor  children  could  have  no  title  so  long  as  such  widow  is 
yet  living  and  unmarried.  And  this  has  been  the  holding  of  the 
Department,  as  will  be  seen  by  reference  to  the  decisions  in  the  cases 
of  the  minors  of  La  Fayette  G.  Howard  (8  P.  D.,  230),  and  the  minors 
of  John  Davis  (9  P.  D.,  151).  The  headnotes  of  these  decisions  are 
similar.     The  former  reads  as  follows: 

The  minor  children  of  a  deceased  soldier  have  no  title  to  pension  in  their  own 
right  under  the  act  of  June  27,  1890,  while  the  widow  of  such  soldier  is  living  and 
not  remarried,  unless  such  widow  has  forfeited  her  right  to  pension  under  ttafc.  «£&.<& 
August  7,  1882,  or  section  470%,  Revised  Statutes,  not\«i\lYiflteTv$\Tv* 
tied  such  soldier  subsequent  to  the  passage  oi  sa\d  act. 

P.  D. — VOL,.  11 29 
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This  holding  has  good  reason  to  sustain  it,  for,  as  stated  in  the  same 

:  case: 

It  would  also  be  unsafe  to  grant  pension  to  the  minor  while  a  widow  survived  sol- 
dier, as  such  widow  might  in  the  future  successfully  prosecute  a  claim  in  her  own 
right,  either  under  the  general  or  some  other  law,  and  we  would  then  be  in  the  posi- 
tion of  having  granted  two  pensions  on  account  of  the  same  service. 

Further,  there  is  the  view  which  has  obtained  in  the  rejection  of  tbo 
claim  under  consideration,  that  since  the  widow  who  survived  the 
soldier  had  no  title  under  the  act,  by  reason  of  the  proviso  to  the  third 
section,  neither  can  the  minor  children  have  any  after  her  remarriage 
and  death,  they  having  been  born  of  a  marriage  which  occurred  sub- 
sequent to  the  passage  of  the  act.  This  view  evidently  depends  on 
the  theory,  before  alluded  to,  that  title  in  the  children  is  by  and 
through  the  mother  (widow)  only.  Such  theory  is  not  considered  ten- 
able for  the  reason  that  the  general  tenor  of  all  the  laws  makes  the 
service  or  death  of  the  soldier  the  basis  of  title,  so  that  the  grant  to 
minor  children  is  separate  from  and  independent  of  that  to  widows, 
except  that  the  one  takes  effect  only  after  the  other  has  lapsed. 

This  idea  of  separateness  of  title  is  even  borne  out  by  the  said  third 
section  of  the  act,  if  it  is  read  in  conjunction  with  the  provisions  of 
the  general  law  (section  4702,  Revised  Statutes).  The  two  laws  should 
be  construed  in  pari  materia,  and  it  may  be  readily  perceived  that  it 
was  clearlv  the  intention  to  embodv  in  a  more  succinct  form  in  said 
third  section  the  provision  for  widows  and  minors  in  the  older  law, 
based  on  the  new  conditions  named  in  the  first  portion  of  the  section. 
Thus  construed  the  words  "such  pension  shall  be  paid,  etc.,?,  lose  that 
peculiar  significance  which  it  has  been  sought  to  give  them  and, 
instead  of  relating  to  the  pension  granted  and  belonging  to  the  widow 
as  such,  refer  specifically  to  the  pension  intended  to  be  granted  on 
account  of  the  service  and  death  of  the  soldier,  first  to  the  widow,  if 
she  was  married  to  him  prior  to  the  passage  of  the  act,  then  to  the 
minor  children  upon  her  death  or  remarriage.  The  grant  in  this  sec- 
tion is  in  effect  the  same  as  that  under  the  general  law,  and  was  meant 
to  be  so. 

Thus  it  is  clear  that  the  proviso  to  the  third  section,  already  quoted, 
has  no  reference  to  the  title  of  a  minor  under  the  act  and  since  such 
minor  is  held  to  have  title  in  its  own  right,  under  this  law,  as  under 
previous  laws,  it  need  not  be  questioned  whether  the  parents  were 
married  before  or  after  the  passage  of  the  act  so  long  as  legitimacy  as 
a  child  of  the  soldier  can  be  established,  and  it  is  shown  that  there  is 
no  widow  surviving  and  unmarried. 

It  is  believed  this  view  will  bear  the  test  of  sound  reason  and  is  the 
only  just  and  logical  interpretation  of  the  matter  in  issue. 

It  is  held,  therefore,  t\\at  t\\e  t*>y>v\Vv\  qA  \[N\*  <?\£ykv  Vs*  >^x*»s<5«v 
stated  was  error  and  that  avt\ow  \*  w\^vwv\. 
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PRACTICE— ACT  JUNE  27,  1890— COMMENCEMENT— I NCKEASE. 

Ambrose  T.  Sanguinette. 

In  the  adjudication  of  an  original  claim  for  pension  under  the  second  section  of  the  act 
of  June  27,  1890,  wherein  several  declarations  have  been  filed,  upon  the  allow- 
ance of  the  claim  the  pension  must  commence  from  the  date  of  filing  the  decla- 
ration under  which  a  pensionable  condition  was  first  shown  to  exist;  but  if,  at 
the  time  of  the  adjudication  of  such  claim,  a  certificate  of  medical  examination 
made  under  the  claim  shows  a  condition  entitling  claimant  to  a  higher  rate 
of  pension  than  existed  at  the  time  of  the  filing  of  the  declaration  under  which 
the  allowance  was  made,  such  original  allowance  being  below  the  maximum 
rate,  the  rate  of  pension  should  be  increased  from  the  date  of  such  certificate 
of  medical  examination  (modifying  paragraph  6  on  page  95  of  A  Treatise  on  the 
Practice  of  the  Pension  Bureau,  approved  by  the  Secretary  of  the  Interior  on 
April  9,  1898). 

Assistant  Secretary  F.  L,  Campbell  to  ths  Commissioner  of  Pensions^ 

June  W,  1901. 

Ambrose  T.  Sanguinette,  late  of  Company  K,  Fourteenth  Kansas 
Volunteer  Cavalry,  has  filed  several  declarations  and  affidavits  for  the 
purpose  of  obtaining  pension  under  the  act  of  June  27,  1890.  The 
first  of  these  was  filed  July  28,  1890.  Among  the  disabilities  alleged 
are  rupture  of  left  side,  catarrh  of  head  and  throat,  deafness,  rheuma- 
tism, disease  of  heart,  kidney  trouble,  affection  of  lungs,  and  general 
debility.  Adverse  action  was  taken  in  these  claims  February  12, 1892, 
December  5,  1893,  and  August  21,  1896,  on  the  ground  of  no  ratable 
disability  under  the  act  being  shown.  An  appeal  was  taken  January 
20,  1899,  by  the  attorney  of  record,  contending  that  claimant's  disa- 
bilities were  such  that  he  was  clearly  entitled  to  a  rating. 

Pending  this  appeal  another  adjudication  has  been  had  in  the  Bureau 
and  a  certificate  has  been  issued,  by  which  an  allowance  of  pension  was 
made  at  $6  per  month  from  August  3,  1893,  and  $8  per  month  from 
June  12, 1897,  on  account  of  partial  incapacity  arising  from  left  ingui- 
nal hernia  and  disease  of  heart.  This  action  was  taken  without  the 
consent  of  the  Department  or  reference  to  the  fact  that  an  appeal  was 
pending,  and  was  in  violation  of  Rule  12  of  the  Rules  of  Practice,  as 
follows: 

When  an  appeal  to  the  Secretary  of  the  Interior  from  the  rejection  of  a  claim  for 
pension  is  filed,  and  upon  examination  of  the  case  at  the  Bureau  of  Pensions  it  is 
found  that  the  claim  should  be  opened  for  further  action,  the  Department  must  be 
informed  of  that  fact  and  the  appeal  will  be  dismissed  by  the  Secretary. 

But  aside  from  this  irregularity  the  adjudication  was  clearly  errone- 
ous in  other  respects.  In  the  first  place,  the  basis  of  allowance  up  to 
June  12,  1897,  was  an  inguinal  hernia  only,  as  shown  by  indorsement 
on  the  face  brief,  as  follows: 

Approved  for  left  inguinal  hernia,  $♦>  to  June  12,  \fcSVI ,  axviW*  \\\v*w^S\»x  W  **x^ 
and  disease  of  heart.     Latter  not  ratable  pnor  to  3\\ius  V>,  \SST4 .    ^sv>  vA\\*\  vXv^vKvv* 
affecting  rate.     Rejections  of  necemlx'r  5,  1893,  and    \u«w&  *\,  \«N»,  ™*  ^^^ 
to.     Prior  rejections  ad hered  t <>. 
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Now,  the  certificates  of  medical  examination  describing  the  hernia 
show  it  was  incomplete  and  in  very  much  the  same  condition  during 
all  the  years  between  1890  and  1898.  There  are  three  of  these  certifi- 
cates.    The  first,  dated  June  17,  1891,  states: 

On  left  side  an  incomplete  inguinal  hernia;  the  external  ring  and  canal  are  patu- 
lous; the  canal  and  internal  ring  are  very  tender  and  sensitive,  and  the  latter  is 
enlarged,  admitting  the  point  of  the  little  finger.  The  gut  does  not  seem  to  pass  the 
internal  ring,  but  there  is  a  distinct  impulse  on  coughing. 

The  next  certificate,  dated  September  14,  1892,  states: 

On  left  side  an  incomplete  inguinal  hernia;  the  external  ring  is  patulous  and 
enlarged,  and  the  can&i  and  internal  ring  are  markedly  sensitive,  somewhat  enlarged, 
admitting  the  point  of  the  little  finger.  The  tumor  is  about  the  size  of  an  almond, 
but  does  not  protrude  from  the  external  ring  nor  pass  into  the  scrotum. 

The  third  certificate,  dated  October  16,  1895,  states: 

The  claimant  has  an  incomplete  inguinal  hernia  or  bubonocele  in  left  inguinal 
canal,  passing  through  the  internal  but  not  through  external  ring;  oblique.  It  is 
only  a  small  tumor  in  inguinal  canal  and  can  be  retained  by  properly  fitting  trow. 
The  external  ring  is  about  l\  inches  in  diameter. 

From  these  descriptions  it  will  be  seen,  as  before  observed,  that  the 
degree  of  disability  was  not  materially  different  at  the  dates  of  the 
several  examinations.  And  this  gives  rise  to  two  questions:  First, 
was  the  allowance  in  the  last  adjudication  on  the  basis  of  the  mere 
existence  of  the  hernia,  or  for  the  incapacity  arising  therefrom  i  *  And 
second,  if  the  latter,  as  it  should  have  been,  why  was  pension  made  to 
commence  from  the  date  before  mentioned,  August  3,  1893,  and  not 
from  the  date  of  the  original  application,  July  28,  1890?  Touching 
the  answer  to  the  first  question  it  may  be  stated  that  the  evidence  in 
the  record  is  stronger  for  the  first  than  the  second  basis  of  allowance 
mentioned. 

As  favoring  the  first,  namely,  that  the  existence  of  the  hernia  only 
was  the  reason  for  the  grant  of  pension,  is  the  fact  above  noted,  that 
the  degree  of  disability  was  substantially  the  same*  in  1890  as  later; 
that  this  degree  of  disability  does  not  appear,  at  any  time  within  the 
period  referred  to,  to  have  materially  incapacitated  claimant  for  earn- 
ing his  support  by  manual  labor;  and  further,  that  the  rating  was  not 
permitted  to  antedate  the  schedule  fixed  b}T  Ruling  245,  of  December  4, 
1891,  wherein  the  rating  under  the  general  law  for  incomplete  hernia 
is  $6  per  month. 

For  the  other  view,  or  basis  of  rating,  about  the  only  consideration 
is  the  fact  that  the  medical  referee  may  be  supposed  to  have  regarded 
the  rule  under  which  ratings  are  required  to  be  made  under  the  act, 
although  it  is  difficult  to  understand  how  he  could  consider  the  medi- 
cal examination  of  September  14,,  1892^  as  showing  incapacity  for 
earning  a  support  by  mawvxa\  VxX^v^V^^^^ 
not     Th  is  ho  appears  to  \\ave  <\ow^  a*  \xv&v»te&  \*§  ^  ^v$  *»*&*&  Na 
the  hrirf. 
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The  whole  record,  however,  taken  together,  is  convincing  of  the 
view  that  the  allowance  and  rating  were  made,  as  before  suggested, 
upon  the  basis  of  the  mere  existence  of  an  incomplete  hernia.  And 
this  being  true,  it  was  in  direct  opposition  to  and  contravention  of  the 
Department's  decisions  in  the  cases  of  Isaac  B.  Childers  and  Lucius  S. 
Hollis  (10  P.  D.,  397  and  414).  In  these  this  whole  matter  of  the  basis 
of  rating  under  the  act,  the  relation  of  schedule  rates  to  such  basis,  and 
the  degree  of  incapacity  from  an  incomplete  hernia  was  discussed. 
The  head  note  of  the  Hollis  case  is  as  follows: 

Any  practice  which  allows  a  rating  under  the  act  of  June  27^1890,  without  making 
the  degree  of  inability  to  earn  a  support  by  manual  labor  [the  basis  of  judgment  is 
unwarranted  by  law. 

A  pensionable  condition  can  not  be  found  because  designated  by  a  name  of  a  dis- 
ease or  disability,  unless  such  name  or  designation  carries  with  it  the  conclusive  fact 
that  it  embraces  conditions  which  are  of  necessity  of  such  a  character  as  to  pension- 
ably  disable  one. 

Neither  the  term  "complete  inguinal  hernia"  nor  "incomplete  inguinal  hernia  " 
per  se  conveys  any  specific  information  by  reason  of  which  a  rating  could  be  allowed. 

This  brings  forward  the  prime  issue  in  the  case,  as  far  as  the  appeal 
is  concerned,  namely,  Were  the  rejections  complained  of  erroneous  and, 
if  the3r  were,  does  the  last  adjudication  properly  cure  the  errors  and 
give  appellant  what  he  is  entitled  to  under  his  claims?  Preliminary, 
however,  to  a  discussion  of  the  merits  of  the  case,  on  the  score  of 
claimant's  .incapacity  for  earning  his  support  by  manual  labor,  it  is 
proper  to  point  out  another  error  in  the  last  adjudication  in  regard  to 
the  dates  employed  for  commencing  the  ratings  allowed.  As  stated  in 
the  beginning,  these  were  August  3,  1893,  for  the  rating  of  $6  per 
month,  and  June  12,  1897,  for  the  rating  of  $8  per  month.  Just  what 
reasons  or  facts  controlled  in  the  adoption  of  these  dates  is  not  under- 
stood. It  is  true  that  the  first  is  the  date  of  filing  an  affidavit  wherein 
several  disabilities  were  alleged,  as  catarrh,  disease  of  throat,  affection 
of  lungs  and  heart*  and  the  other  is  the  date  of  filing  a  declaration,  in 
which  are  alleged  ruphwe  of  left  side,  catarrh,  rheumatism,  debility 
from  age,  and  asking  the  benefit  of  the  act  of  March  6,  1896.  But 
there  are,  as  hereinbefore  stated,  a  number  of  other  declarations  and 
affidavits  containing  the  same  or  similar  allegations.  Aside  from  the 
original  declaration  of  July  28,  1890,  which  alleged  the  rupture  of  left 
side,  catarrh,  and  rheumatism,  the  other  declarations  were  filed  August 
23,  1895,  and  June  12,  1897,  and  the  affidavits  were  filed  January  9, 
1892,  February  3,  1892,  August  3,  1893,  and  April  12,  1894. 

If  it  was  intended  that  the  first  rating  should  be  upon  the  authority 
of  the  medical  examination  of  September  4,  1892,  as  indicated  by  the 
medical  slip  attached  to  the  brief,  and  if  it  was  determined  that  the 
rating  should  not  begin  prior  to  December  4^  ISftY,  foXfc  <A  >^\a  %^feV 
ule  before  mentioned,  then  it  is  not  understood  ^*\\y  >ftv*  \^\\ug»^»\fc&> 
not  have  been  commenced  at  the  date  of  ftttng  \Yifc  to**  ^^x\**&*«^ 
aid  schedule  became  effective,  mune\v  January  SS\*V*>.    ^V  *™K*^ 


454  DECISIONS    RELATING    TO    PENSIONS. 

declaration  had  alleged  the  hernia,  or  rupture  of  left  side,  which  was 
the  basis  of  the  pension,  and  neither  of  the  affidavits  mentioned  did 
allege  it,  but  only  named  other  disabilities,  not  considered  in  the  adju- 
dication as  ratable. 

Again,  when  the  rating  was  raised  to  $8  per  month  it  was  clearly 
on  the  authority  of  a  medical  examination  held  August  17,  1898,  which 
describes  some  disease  of  heart,  while  no  other  examination  had  shown 
it.  The  higher  rating  was  based  on  this  disability.  If  it  was  intended 
to  commence  it  from  the  date  of  filing  a  paper  alleging  disease  of 
heart,  why  not  from  August  23,  1895,  when  the  only  declaration  con- 
taining such  allegation  was  filed.  It  was  not  in  that  filed  June  12, 
1897.  It  is  believed,  however,  that  proper  practice  would  forbid  the 
use  of  either  date,  and  instead  that  the  date  of  commencement  of  the 
$8  per  month  rating  should  have  been  that  of  the  medical  examination 
showing  the  disease  of  heart.  This  for  the  reason  that  the  said  rating 
was  in  the  nature  of  an  increase  and  governed  by  the  rule  relative  to 
all  increase  of  pension.  Certainly  it  should  apply  in  this  particular 
case,  because  the  evidence  does  not  show  existence  of  said  disease  of 
heart  in  a  ratable  degree  at  the  date  of  filing  the  papers  alleging  it, 
nor  at  any  other  time  prior  to  said  medical  examination  of  August  17, 
1898. 

Reverting  now  to  the  question  whether  claimant  was  entitled  to  any 
rating  at  all  under  the  earlier  claims,  and  whether  the  rejections  were 
erroneous,  it  is  only  necessary  to  consider  the  evidence  showing  his 
condition  in  reference  to  all  alleged  disabilities.  It  has  been  seen  that 
the  readjudication  is  an  admission  of  error  as  to  a  portion  of  said  rejec- 
tions, but  it  has  been  likewise  seen  that  the  remedy  employed,  or  the 
readjudication  mentioned,  was  equally  erroneous  both  as  to  the  basis 
of  allowance  and  the  dates  of  commencement.  A  careful  review  of 
the  certificates  of  medical  examination  which  have  been  quoted  as  to 
the  rupture  of  left  side  shows  that  in  addition  to  that  disability 
claimant  was  found  to  have  very  slight  disabilities  from  a  catarrhal 
condition  of  the  throat,  impairment  of  hearing,  and  rheumatism,  for 
which  only  small  ratings  were  recommended.  It  is  clear  from  the 
descriptions  that  neither  of  these,  nor  all  together,  can  be  regarded  as 
materially  interfering  with  claimant's  capacity  for  earning  his  support 
by  manual  labor.  At  the  same  time,  when  taken  in  conjunction  with 
the  rupture  of  left  side  and  with  the  fact,  shown  by  the  certificates, 
that  claimant  has  been  rather  obese,  it  may  be  safely  concluded  that  a 
condition  of  incapacity  has  existed  that  would  warrant  the  minimum 
rate  of  pension  under  the  act. 

There  is  no  doubt  that  the  small  disabilities  named  have  been  of  a 
permanent  character,  and,  as  aYvorowXys  \3toh  fe^\»\\&&<Hv  of  1898,  have 
somewhat  increased  \u  degree.    11  \*  ^o  Vvw^VS^V ^^*S&&k*S\&*&  <s*&. 
or  two  physicians  on  fiteTO&eatto  toafc\k*««A  tt^^£v*^t*xB«fe 
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severe  than  they  are  described  in  the  certificates.  Thus  it  is  that  when 
considered  in  all  its  phases  the  evidence  will  justify  the  allowance  of 
the  claim  from  the  date  of  the  original  application  at  a  rating  of  $6 
per  month,  with  increase  to  $8  per  month  from  the  date  of  the  medi- 
cal examination  in  1898  (modifying  paragraph  6  on  page  95  of  "  A 
Treatise  on  the  Practice  of  the  Pension  Bureau,  approved  by  the  Sec- 
retary of  the  Interior,  April  9,  1898).  Accordingly  the  action  as 
taken  in  the  several  adjudications  is  reversed  and  the  claim  is  remanded 
for  adjudication  in  conformity  with  views  here  expressed,  including 
such  reissue  as  will  correct  the  errors  pointed  out. 


PRACTICE— REJECTION— N O  BENEFIT— DISABILITY. 

Martin  Wagner. 

1.  A  rating  of  $6  per  month  is  not  commensurate  with  disability  shown  in  this 

case  to  be  due  to  underweight,  emaciation  caused  by  malnutrition  and  neuras- 
thenia, nasal  catarrh,  and  a  severe  case  of  bronchial  catarrh. 

2.  A  claim  under  the  act  of  June  27,  1890,  which  is  not  fully  legally  adjudicated  has 

not  reached  final  action. 

3.  No  claim  under  the  act  of  June  27,  1890,  should  be  rejected  on  the  so-called 

ground  of  "no  benefit,"  but  the  pensioner  should  be  allowed  to  elect  under 
which  law  he  will  draw  his  pension,  notwithstanding  the  fact  that  the  ratings 
approved  for  or  allowed  under  each  law  are  not  the  same. 

Assistant  Secret ary  F.  L.  Campbell  to  the  Commissioner  of  Pension*, 

July  W,  1901. 

Martin  Wagner,  formerly  a  private  in  Company  B,  First  Battalion, 
Eleventh  United  States  Infantry,  was  pensioned  under  the  general 
law  at  $4  per  month  from  July  3,  1886,  on  account  of  gunshot  wound 
of  neck,  and  rating  was  increased,  cause  being  the  same,  to  $0  per 
month  from  December  4,  1889.  He  was  allowed  a  pension  under  the 
act  of  June  27,  1890,  at  $8  per  month,  which  pension  dated  from 
January  21,  1891.  His  claim  was  investigated,  which  investigation 
resulted  in  his  being  dropped  from  the  rolls  on  November  4,  1894, 
but  he  was  immediately  restored  to  his  old  rating  at  $6  per  month 
under  the  general  law,  by  reason  of  gunshot  wound  of  neck.  He  filed 
a  claim  for  restoration  under  the  act  of  June  27,  1890,  on  October  9, 
1896,  claim  being  adjudicated,  as  shown  by  the  following  memoranda 
on  the  brief  face: 

Medical:  Gunshot  wound  of  neck  and  disease  of  respiratory  organs  (not  legally 
established;,  $6,  as  shown  by  the  evidence  now  on  file,  no  benefit.  Not  entitled 
to  restoration  June  13,  1898. 

l/t>gal:  Approved  for  rejection  for  gunshot  wound  of  neck,  disease  of  respiratory 
organs,  general  and  senile  debility  (the  three  last  not  legally  e&tofolv&tadY  ^  Vrecw- 
e&t  as  per  action  of  medical  referee  June  14,  A&9&. 

An  appeal  was  tiled  cm  October  a,  18W>. 
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Upon  an  examination  of  this  ease  the  actions  taken  appeared  to  be 
similar  in  character  to  those  in  the  case  of  Jonathan  Tolle,  of  Com- 
pany F,  Twenty -third  Indiana  Volunteer  Infantry;  and  investigation 
showed  that  when  the  Tolle  case  was  originally  considered,  an  opinion 
being  rendered  therein  on  June  30,  1900,  said  opinion  was,  in  some 
respects,  adjudged  by  you  to  be  in  conflict  with  former  holdings  of 
this  Department.  You  returned  said  opinion  to  this  Department  ask- 
ing for  further  information  upon  the  views  presented,  the  views  of 
the  Department  being  thereupon  expressed  in  a  communication  to  you 
dated  October  8, 1900.  Said  opinion,  somewhat  at  length,  disposed  of 
all  questions  raised  by  you,  and  the  issues  in  within  case,  as  heretofore 
stated,  being  on  parallel  lines  with  those  in  the  Tolle  case,  it  was 
returned  to  you  with  instructions  to  adjudicate  it  in  conformance  with 
the  views  of  the  Department  as  outlined  in  the  communication  of  Octo- 
ber 8,  1900,  and  to  then  return  it  to  this  Department. 

The  papers  are  now  before  the  Department,  but  the  action  requested 
has  not  been  taken.  The  brief  face  has  attached  thereto  a  small  slip  of 
paper,  unsigned,  bearing  the  following: 

Bureau  of  Pensions,  Ctf.  346328.  Wm.  Wagner,  B,  1  Battln.,  11  U.  S.  Inf.— See 
slip  of  Hon.  Commissioner  in  which  he  states  that  the  decision  in  the  Tolle  case 
referred  to  herein  was  not  to  be  considered  as  a  precedent  or  in  any  manner  change 
the  present  practice  of  the  Bureau. 

The  slip  cited  was  not  found  in  the  case,  but  in  the  files  of  the  Tolle 
case  there  is  a  memorandum  among  the  loose  papers  of  which  the  slip 
attached  to  the  brief  face  in  the  case  at  bar  appears  to  be  a  partial  but 
a  correct  quotation. 

The  Departmental  opinion  of  October  8,  1900,  and  which  is  the  one 
referred  to  in  your  slip  in  the  Tolle  case,  is  as  follows: 

Department  of  the  Interior, 

Washington,  Octobers,  1900. 
The  Commissioner  of  Pensions. 

Sir:  In  response  to  your  communication,  herewith,  of  August  1,  1900,  accompanied 
by  the  papers  in  the  case  of  Jonathan  Tolle,  Company  F,  Twenty-third  Indiana 
Infantry,  which  was  decided  on  appeal  June  30,  1900,  Docket  No.  47952,  notice  is 
taken  of  your  comments  relative  to  the  rejection  of  claims  filed  under  the  act  of  June 
27, 1890,  on  the  ground  of  "  no  benefit,"  when  said  applicants  are  already  pensioners 
under  the  general  law,  and  suggesting  that  the  decisions  of  the  Department  are  not 
altogether  consistent. 

In  view  of  the  fact  that. the  conditions  in  a  given  number  of  cases  are  not  always 
the  same  the  inconsistent  es  are  not  apparent,  nor  does  it  appear  that  the  action  taken 
in  such  cases  was  due  to  "inadvertence  or  misapprehension." 

The  use  of  the  language  "rejected  on  the  ground  of  no  benefit"  is  regarded  as 
unfortunate,  and,  in  a  degree,  it  is  unsatisfactory  and  misleading  to  the  claimant, 
since  the  statutes  (section  4715,  Revised  Statutes)  distinctly  provides  that  a  pensioner 
may  elect  which  j>ension  he  will  receive.     In  other  words,  lie,  the  pensioner,  is 
granted  the  privilege  of  mak\\\&  \\\a  ovjtv  eVecWcrcv,  y&V&t  1Vmm\  tataig  forced  to  accept 
the  pension  which  may  be  presumed  \o  W  \\\o*V\^to^\*\^\\\\\v. 
Your  attention  is  invited  to  the  ease  ol  Aoeev^  N\v\OraffltoT\\\A*\»  ^^wsv^«^NkN 
Forty-fourth  Indiana  Infantry,  vv\vo  *»»  \u  t*v*\\*  -\  *  ^,  *.«  \^  xW* 
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wider  the  act  of  June  27,  1890,  and  who  had  also  applied  for  pension  under  the  gen- 
eral law.  Under  date  of  October  12, 1897,  you  informed  the  claimant  that  the  allow- 
ance of  the  latter  claim  would  confer  no  benefit,  as  the  rate  would  be  less  than  that 
paid  under  the  act  of  June  27,  1890.  Hence  the  claim  under  the  general  law  was 
rejected.  On  appeal,  December  7,  1898  (10  P.  D.,  p.  61),  said  adverse  action  was  set 
aside  under  the  provisions  of  section  4715,  Revised  Statutes,  and  the  first  proviso  of 
the  second  section  of  the  act  of  June  27,  1890,  with  the  following  instructions: 

44 The  practice  of  rejecting  a  general-law  claim,  after  its  admission,  solely  upon  the 
ground  that  it  confers  no  benefit  upon  claimant  because  of  a  previous  rating  under 
some  other  law,  and  of  so  notifying  claimant,  should  be  abandoned  as  contrary  to 
law.  *  *  *  You  will,  therefore,  at  once  take  such  steps  as  may  be  necessary  to 
prevent  the  rejection  of  such  a  claim  as  the  one  at  bar  as  of  'no  benefit. '  A  claimant 
is  entitled  to  know  the  facts,  and  any  notice  to  him  couched  in  such  language  as  will 
lead  him  to  believe  that  a  different  action  has  been  taken  in  his  claim  than  that 
actually  taken  is  not  in  accordance  with  good  practice." 

I  infer  from  your  statement  that  since  the  rendition  of  the  decision  above  referred 
to  the  rule  therein  laid  down  relative  to  general  law  claims  has  been  followed  by 
the  Bureau,  but  that  the  practice  of  rejecting  claims  under  the  act  of  June  27,  1890, 
on  the  ground  of  "no  benefit "  has  been  adhered  to  where  the  claimant  was  already 
a  pensioner  under  the  general  law,  and  this  oftentimes  without  the  claim  under  the 
act  of  June  27,  1890,  having  been  legally  established. 

While  it  may  be  true  in  many  cases  that  a  pension  under  the  general  law  would 
be  preferable  to  a  claimant,  yet  a  prohibition  or  limitation  of  his  rights  under  the 
statute  is  not  permissible.  A  claimant  may  have  reason  for  preferring  a  pension 
under  the  act  of  June  27,  1890,  and,  as  the  right  of  election  is  conferred  by  law,  it  is 
unlawful  and  unjust  to  deprive  him  of  that  right.  Furthermore,  it  is  observed  that 
the  indorsements  on  the  face  brief  and  the  letters  of  rejection  are  not  always  uni- 
form. Sometimes  the  indorsement  is  simply  "  Rejection,  no  benefit  conferred;  "  or 
"No  issue,  no  benefit,"  no  rate  named,  and  the  letters  of  rejection  are  not  definite 
a«?  to  the  true  cause  of  rejection. 

It  is  true  that  in  some  instances  on  appeal  the  action  of  rejection  has  been  affirmed 
in  view  of  the  medical  evidence  and  the  certificates  of  examining  surgeons,  yet  the 
practice  or  details  of  formal  action  have  been  open  to  criticism.  There  appears  no 
good  reason  why  formal  action  should  not  be  taken  in  all  respects  in  such  claims 
filed  under  the  act  of  June  27,  1890,  just  as  though  there  had  been  no  adjudication 
under  said  act  or  any  other  former  law. 

You  also  invite  attention  to  the  practice  which  obtains  in  your  Bureau  of  submit- 
ting cases  for  medical  action  wrhich  have  not  been  "legally  established,"  and  if,  in 
the  opinion  of  the  medical  referee,  claimant  is  not  entitled  to  a  rate,  or  to  a  rate  in 
excess  of  that  paid  under  the  general  law,  adverse  action  is  taken  without  further 
investigation  as  to  the  legal  aspect  of  the  case. 

As  a  rule,  but  little  is  required  to  legally  establish  a  claim  under  the  provisions  of 
said  act.  It  is  observed  that  in  most  cases  a  properly  executed  declaration  which  is 
supported  by  the  records  of  the  War  Department  is  sufficient  to  legally  establish  the 
claim.  In  some  cases  evidence  as  to  nature  and  length  of  service  or  as  to  the  exist- 
ence of  vicious  habits  may  be  required,  but  this  can  cause  but  little  expense  or 
delav. 

In  his  declaration  the  claimant  asserts  his  rights  under  the  provisions  of  law,  legally 
and  medically,  and  he  is  entitled  to  a  proper  adjudication  of  his  claim  upon  all 
points.  The  adverse  medical  action  is  sometimes  unsatisfactory,  and  an  appeal  is 
entered,  and  the  board  of  pension  appeals  is  confronted  with  a  claim  half  adjudicated^ 
as  in  the  Tolle  case,  to  which  you  refer. 

As  already  indicated,  a  due  regard  for  the  rights  ol  a  ctauuanV,  ^o\\V\  x^<^\\\^  *Av^ 
and  complete  adjudication  of  the  claim,  and  after  havu\fc\*?e\\  \*?sXys  eaVs\&v^«^ 
lJie  medical  action  necessary  to  indicate  the  <W"rre  cA  <\\ia\>\\\\v  v^vAaw*  *V>^x>fc 
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obtained.     It  is  alno  suggested  that  if  adverse  action  be  finally  taken  the  indorse- 
ment on  the  face  brief  and  the  letter  of  rejection  should  set  forth  clearly  and  Fpeci- 
fically  the  reason  therefor.     I  am  convinced  that  if  this  were  done  it  would  reduce 
materially  the  number  of  appeals. 
The  papers  in  the  case  of  Jonathan  Tolle  are  herewith  returned. 

The  principles  involved  were  general  ones,  applicable  to  a  large 
number  of  cases,  and  it  is  apparent  that  you  so  considered  them,  for 
you  so  expressed  yourself  in  your  communication  of  August  1,  1000, 
to  which  the  departmental  opinion  of  October  8, 1900,  was  an  answer. 
You  stated,  in  your  said  communication,  that  some  6,000  cases,  the  pre- 
vious year,  involved  the  same  issue.  The  language  used,  the  issues 
involved,  and  the  conclusions  reached,  after  an  extended  discussion, 
all  preclude  any  theory  that  the  rules  laid  down  in  said  opinion  were 
of  effect  only  so  far  as  the  Tolle  claim  was  concerned.  The  opinion  of 
October  8,  1900,  was  designed  to  cover,  and  did  cover,  all  cases  where 
the  issues  discussed  arose;  its  effect  was  demonstrated  to  be  general  by 
its  very  terms  and  tenor,  and  it  should  have  been  so  considered  by  you, 
not  only  in  the  case  at  bar,  but  in  all  cases  of  like  import  that  have 
been  adjudicated  since  the  receipt  by  you  of  said  opinion. 

The  Department  does  not  propose  to  hold  the  Pension  Bureau  to  any 
specific  line  of  detailed  procedure  which  involves  the  adjudication  of 
cases  like  the  Tolle  case  and  the  one  at  bar.  It  does,  however,  hold 
and  order  as  follows:  ♦ 

First.  No  claim  under  the  act  of  June  27,  1890,  shall  be  deemed  to 
have  reached  final  adjudication  until  all  necessary  evidence  for  a  legal 
adjudication  has  been  obtained,  and  a  legal  approval  or  rejection  had 
upon  said  evidence. 

Second.  No  claim  under  the  act  of  June  27,  1890,  shall  be  rejected 
upon  the  so-called  ground  of  "no  benefit,"  for  if  a  claimant,  under  the 
act  of  June  27, 1890,  is  entitled  to  a  rating,  from  a  medical  standpoint, 
such  rating  shall  be  spread  upon  the  face  brief  in  every  such  case 
unless  the  claim  stands  already  rejected  from  a  legal  standpoint. 

Third.  In  the  event  that  a  claimant  is  accorded  any  rating  under  the 
act  of  June  27, 1890,  but  is  already  on  the  rolls  under  the  general  law, 
he  shall  be  notified  of  the  action  taken  under  the  act  of  June  27, 1890, 
in  clear  and  unambiguous  terms,  and  no  certificate  shall  issue  under 
said  act  unless  he  shall  so  elect,  having  been  previously  notified  by  you 
of  the  rating  approved  for. 

It  is  evident  to  those  accustomed  to  deal  with  appeals  in  pension 
cases  that  the  main  object  of  great  numbers  of  appellants  is  to  obtain 
specific  information  regarding  the  status  of  their  cases,  or  to  have  a 
clearer  knowledge  of  the  reasons  for  action  taken  by  you  than  is  given 
them  in  the  letters  of  advice  sent  out  upon  the  subject  from  the  Pen 
.sion  Bureau.     This  point  Va  ratetiNA.  \jo  ycv  \3afc  ^^xtvneutal  opinion 
of  October  8,  1900,  in  t\ieTo\\fc  es^*n&\VA*Raw»*  \^\s  xusc*.^ 
more  apparent  to  the  DepavUn^  Vfcal  fe^^  ^W^^Wfc 
he  ««.tl  v  lessoned  it  tVie  art\on*  ot  W-^  «  WA*^«^*« 
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and  unambiguously  stated  on  the  brief  face,  covering  all  the  points  at 
issue  clearly  and  concisely,  and  the  claimant  notified  of  such  actions  in 
language  and  terms  which  were  unmistakable  in  their  meaning,  and 
which  would  convey  to  him  all  the  information  he  was  entitled  to 
receive. 

The  legal  questions  in  this  case  having  been  disposed  of,  there  is 
another  question,  one  of  fact,  which  it  becomes  necessary  for  the 
Department,  under  the  appeal,  to  consider. 

Claimant  asserts  that  he  is  entitled  to  be  restored  to  the  rolls  under 
the  act  of  June  27,  1890,  at  a  greater  than  $6  rate,  from  October  9, 
1896,  and  he  was  medically  examined  under  this  claim  for  restoration 
on  March  24,  1897.  The  certificate  of  examination  shows  him  to  be 
over  62  years  of  age,  5  feet  2  inches  in  height,  and  119  pounds  in  weight. 
His  personal  appearance  was  that  of  a  small  and  slender  man,  and  his 
bodjT  showed  emaciation,  caused  by  deranged  nutrition,  which,  in  turn, 
may  be  the  result  of  neurasthenia.  He  had  a  scar  2  inches  long  across 
the  front  of  his  neck,  caused  by  a  gunshot  wound,  said  scar  being 
healthy.  He  presented  a  typical  case  of  nasal  catarrh,  and  he  had  a 
well-marked  and  fairly  severe  form  of  bronchial  catarrh,  evidenced 
by  unmistakable  conditions  not  necessary  to  describe  in  detail. 

It  is  concluded,  after  a  careful  consideration,  age  being  considered 
a  factor,  that  a  rating  of  $6  per  month  does  not  adequately  represent 
this  soldier's  impairment  of  physical  ability  to  earn  a  support  by  man- 
ual labor.  Your  action  in  refusing  to  rate  him  in  excess  of  $6  per 
month  under  his  declaration  of  October  9,  1896,  is  therefore  reversed 
and  set  aside,  and  you  are  directed  to  allow  him  a  rate  in  excess  of  $6 
per  month,  to  date  from  October  9,  1896. 


DEATH  CAU8E— PATHOLOGICAL.  SEQUENCE-APOPLEXY. 

Emily  O.  Dilworth  (widow). 

The  soldier's  death  at  the  age  of  72  years  of  cerebral  hemorrhage  can  not  be  properly 
regarded  as  due  to  the  gunshot  wound  through  the  neck  incurred  36  years 
prior  thereto,  and  for  which  he  was  pensioned. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pensitms, 

July  31,  1901. 

Emily  O.  Dilworth,  widow  of  Caleb  J.  Dilworth,  formerly  colonel 
of  the  Eighty-fifth  Illinois  Volunteer  Infantry,  tiled,  April  12, 1900,  a 
declaration  for  widow's  pension  under  the  general  law  (No.  716822) 
alleging  that  her  husband — 

Died  of  a  disability  which  originated  while  in  the  service  and  line  of  duty  on  the 
3d  day  of  February,  1900. 

The  late  officer  was  a  pensioner  on  account  ot  a  "  gvxxv^cvoX*  ^svxxA  ^ 
right  side  of  neck"  at  the  rate  of  $22.50  pe\-  mo\rtk  ^V\^Ao>^C^ 
ot&l  of  rank). 
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The  claim  was  rejected,  November  13,  1900,  in  conformity  with  the 

following  indorsement  by  legal  reviewer  on  face  brief: 

Approved  for  rejection  on  the  ground  that  the  soldier's  fatal  apoplexy  can  not  be 
accepted  as  due  to  the  gunshot  wound  of  right  side  of  neck  for  which  pensioned.  No 
other  disease  alleged  or  proven  of  service  origin  shown  to  be  a  factor  in  death  cause. 
See  medical  action  on  preceding  face  brief. 

The  medical  action  referred  to  shows  claim  approved  for  rejection 
on  the  ground  that  soldier's  death  resulted  from  apoplexy  not  due  to 
gunshot  wound  of  right  side  of  neck. 

The  recognized  attorneys  in  the  case  entered  an  appeal,  November 
16,  1900,  from  the  action,  contending — 

1.  Error  of  fact  on  the  part  of  the  Commissioner  of  Pensions  in  holding  that  the 
death  of  the  soldier  was  not  the  result  of  the  gunshot  wound  of  right  side  of  neck  for 
which  he  was  pensioned. 

2.  Error  of  law  on  the  part  of  the  Commissioner  of  Pensions  rejecting  appellant's 
claim  on  the  ground  stated. 

The  argument  is  advanced  that  the  medical  evidence  filed  in  the 
claim  clearly  establishes  the  pathological  connection  between  the  wound 
of  the  neck  and  the  cause  of  soldier's  death,  and  such  testimony  being 
that  of  reputable  practitioners  skilled  in  their  profession,  one  of  whom 
was  familiar  with  the  soldier's  case  for  a  period  of  twenty-seven  years,  j 
the  same  can  not  be  lightly  dismissed  as  not  sufficient  to  prove  the 
facts  to  which  it  relates.  The  affidavits  filed  to  sustain  the  claim  are 
set  out  in  the  appeal. 

The  holdings  of  the  Department  in  the  case  of  the  widow  of  Charles 
F.  Brown  (3  P.  D.,  92)  are  also  quoted  to  sustain  the  claim. 

As  stated,  the  soldier  was  pensioned  on  account  of  gunshot  wound 
of  the  neck.  He  was  last  medically  examined  by  a  board  of  surgeons 
November  2, 1892,  under  a  claim  for  increase,  when  the  disability  was 
described  as  follows: 

*  *  *  We  find  the  cicatrix  1  inch  directly  back  of  the  angle  of  the  lower  jaw. 
Cicatrix  at  point  of  entrance  stellate,  1  inch  in  length  and  one-half  inch  in  width. 
Ball  passed  backward  and  made  its  exit  just  to  the  left  of  second  cervical  vertebra. 
Cicatrix  at  point  of  exit  one-fourth  inch  wide,  1  inch  long,  adherent  to  fascia,  and 
very  tender  upon  pressure.  Very  tender  over  all  the  cervical  vertebrae  and  at  point 
of  junction  of  axis  and  atlas. 

The  pulse  rate  was  78,  82,  110;  height,  5  feet  9  inches;  weight,  175 
pounds;  age,  64  years. 

A  copy  of  the  certificate  of  death  obtained  from  the  office  of  health 
commissioner,  city  of  Omaha,  Nebr.,  and  filed  with  the  papers  in  the 
case,  shows  death  of  the  soldier  February  3, 1900;  age,  72  years;  cause 
of  death,  apoplexy,  typhoid  pneumonia;  medical  attendant,  L.  A. 
Edwards,  M.  D. 

Dr.  Edwards  testified  \xv  axv  *ffiyta.V\\>  $\fek  ^^isrcvbfer  11^  1900,  as 

follows: 

That  she  is  a  practicing  phy*\c\«  «A  W  Ww  *^f^^ 
soldier  for  about  twelve  year*,  am\  WvaXA  Y^\^*- 
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Caleb  J.  Dilworth  on  the  2d  day  of  February,  1900,  about  5  o'clock  p.  m.,  for  the 
illness  or  sickness  of  which  he  afterwards  died.  I  found  him  suffering  from  severe  . 
pains  at  base  of  brain,  extending  in  and  over  left  temple  region,  and  twitching  of 
the  muscles.  During  the  night  of  February  2  he  became  unconscious,  the  whole 
right  side  of  the  body  being  paralyzed.  Death  occurred  at  9.46  p.  m.,  February 
3,  1900. 

My  diagnosis  of  the  case  is  that  he  died  from  apoplexy,  or  possibly  an  embolism 
situated  in  left  side  of  brain. 

In  my  judgment  his  death  resulted  from  the  gunshot  wound  in  the  neck  received 
during  service  in  the  United  States  Army  in  the  civil  war.  The  bullet  apparently 
entered  the  back  of  the  neck  in  the  median  line,  passing  beneath  the  sternocleido- 
mastoid muscle,  and  emerged  at  right  side  of  neck,  endangering  seriously  all  tissues 
situated  in  its  course.  The  history  of  his  suffering  as  obtained  from  his  friends  con- 
firmed my  opinion  as  to  the  wound  being  the  direct  cause  of  his  death. 

By  a  misunderstanding  I  made  the  certificate  of  death  read  "Charles  J.  Dilworth  " 
instead  of  Caleb  J.  Dilworth,  which  is  his  correct  name. 

It  will  be  noticed  in  the  certificate  that  the  cause  of  death  assigned  therein  is 
"apoplexy,  typhoid  pneumonia."  The  words  "typhoid  pneumonia"  were  inserted 
out  of  abundant  caution,  and  particularly  for  the  benefit  of  the  undertaker,  and  not 
as  being  the  direct  or  contributing  cause  of  his  death.  At  the  time  I  was  called  in 
at  5  o'clock  p.  m.  on  February  2,  the  day  before  his  death,  the  typhoid-pneumonia 
symptoms  were  of  only  short  duration  and  very  slight,  and  he  was  not  confined  to 
his  bed,  but  was  only  so  confined  after  his  stroke  of  apoplexy  had  occurred. 

There  were  affidavits  of  other  physicians  filed  with  the  case,  but 
none  appears  to  have  any  personal  knowledge  as  to  the  cause  of  death, 
as  the  soldier  was  not  treated  by  any  physician  other  than  Dr. 
Edwards  during  fatal  illness.  The  other  physicians  endeavor  to  show 
that  the  bullet  in  its  course  injured  certain  tissues  which  lead  to  dis- 
ease of  the  nervous  system,  and  that  the  fatal  apoplexy  was  due  to 
such  disease.  One  affiant,  William  N.  Bancroft,  M.  D.,  of  Lexington, 
Xebr.,  expressed  the  opinion  that — 

*  *  *  the  primary  cause  which  led  up  to  his  death  was  a  deep  gunshot  wound  of 
the  back  of  neck,  which  was  wholly  responsible  for  the  general  nerve  degeneration 
and  directly  the  cause  of  spinal  sclerosis  and  cerebral  disease,  which  was  the  cause 
of  his  death. 

It  does  not  appear  that  t^s  witness  saw  the  soldier  within  a  month 
of  his  death.  This  theory  that  the  disease  of  the  nervous  system  was 
a  factor  in  the  causation  of  the  fatal  apoplexy  will  be  hereafter 
considered. 

It  appears  from  Dr.  Edwards's  testimony  that  the  soldier  died  within 
twenty- nine  hours  after  she  first  saw  him  at  5  o'clock  p.  m.  He  was 
then  suffering  with  pain  in  his  head,  and  during  the  night  became 
unconscious  and  was  paralyzed  on  the  whole  right  side.  The  doctor 
concluded  that  this  paralysis  was  due  to  a  rupture  of  a  blood  vessel  of 
the  brain  on  the  left  side,  or  an  embolism. 

This  latter  cause,  embolism,  is  a  plug  carried  from  the  heart  or 
from  some  part  of  the  circulation,  and  when  reaching  otva  ot  Una  Ni- 
seis of  the  brain  occludes  same,  causing  tra\i&\eivV>  \os&  <A  wyDSfc\ssa»r 
iess  of  varying  duration.     Cerebral  emboYYsoi  \&  a.  &&«»»»  *&  v*Sfcfc* 
irly  life;  cerebral  hemorrhage  is  one  oi  advaucaAAVte. 
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The  history  of  this  case  strongly  points  to  a  rupture  of  a  blood  ves- 
sel in  the  brain  rather  than  to  an  embolism  as  the  cause  of  death. 

It  appears  to  be  an  accepted  pathological  fact  that  the  morbid  con- 
dition underlying  intracranial  hemorrhages,  which  is  not  due  to  an 
injuiy  of  the  skull,  is  invariably  disease  of  the  blood  vessels  of  the 
brain  and,  in  most  cases,  disease  of  the  arteries.  It  is  impossible  to 
rupture  a  healthy  artery  by  any  ordinary  physiological  or  patholog- 
ical disturbance.  Consequently  the  fundamental  facts  concerning  the 
pathology  of  cerebral  hemorrhage  are  those  which  pertain  to  arterial 
disease.     (Dana.) 

Age  is  undoubtedly  one  of  the  most  usual  predisposing  causes  for 
Such  degeneration  or  softening  of  the  walls  of  the  arteries  of  the  brain. 
This  pensioner  was  72  years  of  age;  hence  had  reached  an  age  when 
such  arterial  degeneration  might  be  expected. 

There  is  no  medical  authority  to  sustain  the  hypothesis  that  an 
ancient  wound  through  the  soft  tissues  of  the  neck  would  lead  to  such 
degenerative  changes  in  the  arteries  of  the  brain  and  cause  death 
thirty-six  years  after  its  incurrence.  The  affiants  in  this  case,  in 
attributing  the  fatal  apoplexy  to  a  disease  of  the  nervous  system,  lose 
sight  of  the  fact  that  the  nervous  system  is  only  involved  by  reason  of 
the  disease  of  the  vascular  system,  and  that  a  disease  of  the  nervous 
system  such  as  sclerosis,  which  is  said  to  have  existed  in  this  case,  was 
not  pathologically  related  to  the  disease  of  the  blood  vessels  which  led 
to  the  rupture  and  consequent  paralysis. 

The  action  appealed  from  was  therefore  in  accord  with  the  facts  in 
the  case  and  accepted  pathology,  and  is  hereby  affirmed. 


PATHOLOGICAL    SEQUENCE— BLJNI>NESS-DISEASE    OF    HEART— SPINAL 

INJURY. 


James  Fitzgarii^d. 

The  soldier  is  a  pensioner  on  account  of  disease  of  heart,  injury  to  right  shoulder  and 
resulting  muscular  atrophy,  paralysis  of  right  arm  and  resulting  total  disability  of 
same.  He  is  totally  blind  from  glaucoma,  which  is  alleged  to  be  a  result  of  neu- 
ralgia, caused  by  a  fall  from  his  horse,  by  which  he  incurred  the  injury  to  hi? 
shoulder. 

The  facts  in  the  case,  supported  by  medical  authority,  warrant  the  conclusion  that 
said  blindness  is  due  to  spinal  injury,  or  to  disease  of  heart,  or  both.  Action 
reversed. 

Assistant  Secretary  F.  Z.  Campbell  to  the  Commissioner  of  Pensions 

July  31,  1901. 

James  FitzgarieVd,  foraurcYy  *&  w^o^\\\,\\!iTx^^^^^^\V^^^Kd 
Sfafes   Cavalry,  a  pensions  vuuWy  \k*  ^nsw\  \wk  ^ww^^ 
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"disea.se  of  heart,  injury  to  right  shoulder  and  resulting'  muscular 
atrophy,  and  paralysis  of  right  arm  and  resulting  total  disability  of 
same,"  at  $36  per  month,  filed  June  15,  1898,  a  declaration  for  increase 
of  rate  of  pension,  in  which  he  alleged  increase  of  disability  from  pen- 
sioned causes,  and  that — 

Application  is  also  hereby  made  for  increase  of  pension  on  account  of  a  new  dis- 
ability, to  wit:  At  Fort  Robinson,  in  the  State  of  Nebraska,  on  or  about  the  21st  of 
April,  1884,  at  the  time  he  received  the  injury  to  right  shoulder,  on  the  above- 
stated  date,  he  felt  a  severe  pain  in  his  head,  which  resulted  in  neuralgia,  which  dis- 
ability resulted  in  the  total  loss  of  sight  of  both  eyes;  that  his  physical  condition  is 
such  that  he  has  to  have  the  aid  and  assistance  of  an  attendant  all  the  time;  that  he 
can  not  eat,  dress,  or  undress  without  assistance;  he  can  [not]  travel  alone  or  help 
himself  in  any  manner;  that  all  his  right  side  is  paralyzed;  that  on  the  above-named 
date  he  received  an  injury  to  the  muscles  of  his  back,  which  adds  to  his  disabilities. 

By  medical  action  dated  March  27, 1899,  increase  of  rate  of  pension 
was  denied  on  the  ground  that  the  rate  then  paid  was  commensurate 
with  the  degree  of  disability  resulting  from  causes  for  which  pension 
had  been  granted,  and  that  neuralgia  of  head,  and  alleged  results  (glau- 
coma) could  not  be  accepted. 

Subsequent  to  filing  this  claim  for  increase  a  guardian  for  the  soldier 
was  appointed,  who,  through  the  -recognized  attorney  in  the  case, 
filed  April  29,  1899,  an  appeal,  contending,  in  effect,  that  injustice 
was  done  in  rejecting  the  claim  as  the  disabilities  with  which  the 
soldier  suffers  are  the  results  of  his  military  service;  that  he  (soldier) 
is  entirely  blind;  that  he  can  not  walk  unaided,  and  can  not  dress  or 
undress  himself.  He  states  that  his  head  was  injured  by  being  thrown 
from  his  horse  while  on  duty  and  that  his  present  helpless  condition 
resulted  therefrom. 

The  papers  in  the  case  were  forwarded  by  the  bureau  to  the  Depart- 
ment, February  21,  1901,  accompanied  by  a  statement  of  the  medical 
referee  to  the  effect  that  in  view  of  the  condition  of  the  soldier  and 
the  imperfect  history  of  the  disabling  causes  then  existing  a  special 
examination  of  the  claim  -was  desirable  with  a  view  of  obtaining  a 
clinical  history  of  all  disabling  causes  of  a  permanent  character.  The 
Department  concluded  that  such  examination  was  necessary  and 
directed  that  same  be  made. 

The  reports  of  the  special  examiners  were  duly  received;  the  claim 
was  readjudicated  and  again  rejected  on  the  same  ground,  and  the 
papers  were  returned  to  this  office  for  the  disposition  of  the  appeal. 
Thereupon  the  case  was  carefully  reviewed,  and  it  appearing  to  the 
Department  from  all  the  evidence,  including  that  recently  adduced, 
that  the  claim  that  loss  of  sight  was  due  to  the  pensioned  causes  was 
well  founded  the  papers  were  again  returned  to  the  bureau  with  the 
request  that  the  Department  be  informed  as  to  w\\  W\o  y^w^w*  V«s  ^. 
was  not  so  accepted;  that  if  such  conclusion  w&*  \*\*q&  \\\*>\\  \»&fc»- 
logical  facte,  or  upon  theory,  the  same  should  \w  vVn\\o\\s\TOtaA~ 
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The  papers  are  now  before  the  Department  with  the  report  requested, 
which  is  as  follows: 

In  the  communication  from  the  honorable  Assistant  Secretary,  of  June  4,  1901,  a 
statement  is  requested  from  this  Bureau  as  to  why  the  injury  to  the  soldier's  .spinal 
cord  which  he  incurred  in  service  is  not  regarded  as  a  probable  cause  of  blindness  as 
alleged;  whether  disease  of  heart  for  which  the  soldier  is  pensioned  might  be  a  factor 
in  causing  blindness,  and  the  facts  or  theory  on  which  our  conclusions  are  based. 

The  soldier  enlisted  May  14,  1881.  The  medical  records  show  that  he  was  treated  ] 
in  1881,  three  days  in  July,  for  acute  diarrhea,  and  four  days  in  November  for  catarrh.  ! 
In  1882,  four  days  in  March  for  neuralgia,  six  days  in  July  for  acute  diarrhea,  four 
days  in  October  for  acute  dysentery,  and  five  days  in  November  for  acute  diarrhea. 
In  1883,  four  days  in  April  for  tonsilitis.  From  January  23  to  29,  1884,  and  again 
from  February  1  to  2,  1884,  the  records  show  treatment  for  neuralgia  (malarial), 
functional  disease  of  the  heart,  constant  increased  action  of  the  heart,  cardiac  pain 
and  at  times  palpitation.  Abuse  of  tobacco  was  given  as  a  cause  for  the  heart  dis- 
turbance, its  use  was  interdicted,  and  the  soldier  was  returned  to  duty  February  2, 

1884,  "action  of  heart  normal  and  cure  apparently  complete."  \ 
From  the  context  it  seems  probable  that  the  "neuralgia  (malarial)"  referred  to 

the  "cardiac  pain"  connected  with  the  functional  heart  disturbance.     The  other 
record  of  "neuralgia"  in  1882  showed  treatment  only  from  July  9  to  10. 

There  is  nothing  in  the  records  to  show  that  the  soldier  had  any  disease  of  any 
consequence  except  what  may  be  termed  a  "tobacco  heart,"  up  to  the  date  of  his       , 
admission  on  April  21,  1884,  for  "sprain  of  right  shoulder  joint,"  for  which  he  was 
continued  under  treatment  until  he  was  discharged  on  September  9,  1884.    The  cer-      | 
tificate  of  disability  for  discharge  stated  that  his  disability  was  "chronic  inflammation 
of  right  shoulder  joint  caused  by  a  fall  from  his  horse."     *    *    * 

These  records  were  made  at  a  frontier  post  in  time  of  peace,  and  consequently 
would  be  more  deliberately  considered  than  in  the  hurry,  confusion,  and  excitement 
of  war.  Had  there  been  any  complications  they  would  have  been  noted.  Dr.  Walter 
Reed,  who  made  the  certificate  of  disability,  stated  in  a  communication  to  the 
Adjutant-General  of  the  Army  under  date  of  April  10,  1885,  "It  was  not  known 
that  he  (Fitzgarield)  had  sustained  any  concussion  of  the  spine  or  any  other  injur}' 
except  severe  sprain  and  contusion  of  right  shoulder,  followed  by  inflammation  and 
stiffness  of  the  joint.  I  do  not  believe  that  the  "paralysis  of  the  right  leg,  neuralgia 
of  the  right  side  of  face,  neck,  right  side  of  chest,  head,  and  stomach"  as  set  forth 
in  the  letter  of  the  honorable  Commissioner  of  Pensions,  resulted  from  any  injury 
received  bv  the  claimant  while  in  the  service. 

It  in  shown  that  the  soldier  was  under  Dr.  Reed's  observation  about  a  month  before 
he  was  discharged.  The  next  record  of  the  soldier  was  on  his  entrance  to  the  Sol- 
diers' Home  Hospital,  of  Washington,  D.  C.  That  record,  made  October  24,  1884, 
was  "contusion  of  right  shoulder  and  knee."  The  following  day,  October  25,  the 
record  was  made:  "Inflammation  of  right  shoulder  joint  and  injury  to  brachial 
plexus  of  nerves,  caused  apparently  by  a  blow  or  fall."     From  this  date  to  June  26, 

1885,  the  record  shows  he  was  treated  for  "contusion  of  right  shoulder  and  knee, 
concussion  of  spine,  and  injury  of  brachial  plexus." 

The  first  medical  examination  was  made  December  1,  1884,  at  which  time  there 
was  shown  some  marked  atrophy  of  the  muscles  of  the  right  shoulder  and  arm,  with 
weakness,  loss  of  mobility,  and  indications  of  involvement  of  the  brachial  plexus  of 
nerves  from  the  injury  to  the  shoulder.  This  condition  was  pensioned  as:  "  Injury 
to  right  shoulder  and  resulting  muscular  atrophy."  This  is  the  only  disability  that 
has  been  admitted  as  a  res\x\t  ol  W\e  m\\xry  *XV^<&  Vro>TSY\.Yt&fe.ll  trom  a  horse  in  the 
service.  Pension  for  disease  ol  \X\e  Yvewd^^a  *X\q^*&  \\y\S«&,*sv^  'Qw^^w^^ 
(hemiplegia)  was  admitted  aa  a  raroVt,  *vo\,  ol  VYy* y&\\k<s  Vo  \!fcfc  ^«9&taK\ff&.  *\  s^ 
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valvular  disease  of  the  heart.  The  hemiplegia  is  considered  as  of  cerebral  origin. 
There  is  evidence  that  intemperance  was  an  important  factor  in  its  production,  but 
it  is  also  a  possible  result  of  the  valvular  disease  of  the  heart,  and  as  such  result  has 
been  admitted.  Disease  of  the  spine  has  not  been  satisfactorily  shown  to  exist.  The 
symptoms  alleged  as  disease  of  spine  in  the  declaration  of  January  26,  1885,  were 
covered  by  the  approval  and  rate  in  the  medical  action  of  June  8,  1885,  and  to  this 
action  the  statement  on  the  brief  under  date  of  March  30,  1887,  referred. 

Upon  examination  of  the  soldier  on  February  20,  1885,  the  board  reported  impaired 
vision  of  both  eyes.  There  had  been  no  previous  complaint  of  the  eyes.  On 
July  21,  1885,  the  first  claim  for  eye  trouble  was  made — that  is,  after  the  exam- 
ining surgeons  had  discovered  the  impaired  vision.  The  certificate  of  September  17, 
1885,  shows  optic  neuritis  and  nothing  suggestive  of  glaucoma  or  any  thing  that  would 
lead  to  it.  The  examining  board's  report  of  March  1,  1887,  stated,  "  tension  of  eye- 
balls normal, "  showing  that  " glaucoma"  had  not  then  developed.  When  exam- 
ined March  31,  1897,  it  does  not  appear  that  the  attention  of  the  board  was  called  to 
the  eye  trouble.  The  declarations  filed  March  19,  1896,  and  September  23, 1896,  did 
not  refer  to  the  affection  of  the  eyes.  The  soldier  testified  before  Special  Examiner 
Walsh :  "I  was  never  treated  for  my  eyes  at  all  until  August,  1897,  when  they  became 
inflamed  as  stated.  *  *  *  Dr.  Thomas  Miller,  Washington,  D.  C,  then  treated 
me  for  my  eyes."  Dr.  Miller  testified  before  Special  Examiner  Reily:  "  I  don't  find 
a  record  of  treatment  on  my  books.  It  was  about  1897.  My  recollection  of  the  man 
is  that  he  was  almost  totally  blind.  Keratitis,  also  iritis,  was  his  ailment.  There 
was  a  combination  of  troubles  including  conjunctivitis.  Glaucoma  had  already  set 
in."  The  next  treatment  shown  was  that  by  Dr.  Coburn,  who  testified  before 
Special  Examiner  Walsh:  "  Upon  reference  to  my  book  here  I  find  I  first  prescribed 
for  the  said  soldier  on  December  7,  1898.  That  is  the  date  of  the  first  charge  against 
him,  though  I  may  have  given  him  some  little  office  treatment  before  that  date. 
My  principal  treatment  of  him  was  in  the  winter  of  1898-99.  When  I  was  called  to 
see  him  that  time  he  was  suffering  with  an  attack  of  the  grip.  Said  attack  was  very 
stubborn  and  did  not  yield  easily  to  treatment.  It  was  about  March  before  he  was 
able  to  leave  his  room,  having  lasted  from  the  preceding  December.  His  condition 
was  very  serious  during  that  illness.  He  had  been  drinking  pretty  hard  just  before 
that  attack,  and  I  attributed  the  complications  of  his  sickness  to  the  fact  of  his 
drinking.  He  was  delirious,  and  that  condition  grew  worse  and  he  became  violent. 
His  stomach  refused  to  work  and  I  had  difficulty  in  correcting  that  condition.  His 
food  at  times  would  pass  through  him  without  being  digested,  and  then  again  he 
would  vomit  his  food  up.  No,  he  did  not  drink  any  after  I  began  to  treat  him  that 
time.  The  delirious  condition  lasted  all  that  winter  up  to  March.  At  times  he 
would  be  rational  but  only  for  a  few  minutes  at  a  time;  then  he  would  become  deliri- 
ous again.  I  began  to  despair  that  his  reason  would  ever  return.  We  were  begin- 
ning to  think  about  sending  him  to  the  insane  asylum  and  that  was  the  time  a 
guardian  was  appointed  for  him.  I  attributed  that  delirium  to  the  complication  of 
the  grip  and  the  condition  of  his  stomach.  The  condition  of  his  stomach  I  attrib- 
uted to  his  drinking  just  before  he  was  taken  with  the  grip.  I  think,  though,  that 
if  he  had  not  had  the  grip  the  delirium  would  not  have  followed.  *  *  *  I  remem- 
ber now  that  he  has  been  totally  blind  since  his  recovery  from  that  attack  in  March, 
1899.' ' 

In  August,  1898,  just  prior  to  the  attack  of  the  grip  above  described,  the  soldier 
was  examined  by  the  Doylestown,  Pa.,  board.  The  report  described  quite  consider- 
able heart  trouble,  and  stated:  "  This  above  disease  of  heart  seems  to  be  the  result 
of  la  grippe,  of  which  he  has  had  two  attacks;"  so  that  the  attack  \w  Tteofevafcax 
following  was  the  third  attack  of  grip  suffered  by  t\\e  ao\&\feT.  ^asvcavssa.  ^*»> 
described  as  present  at  that  time.  The  soldier  had  ai\  e^av\\\v\«^\oxv  *!t  \\oxc\fc\ys  «xv 
expert  on  March  8,  1899.     His  statement  to  the  expert  \n  reterave*  X.o\vy&  ^«*  ^^ 
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that  "  about  August,  1897,  had  acute  neuralgia  in  right  eye,  followed  in  twenty-four 
hours  by  neuralgia  in  left  eye,  the  right  eye  having  had  slight  neuralgia  since  injury 
(from  fall  of  horse  in  the  service) .  Sight  began  to  fail  about  August,  1897,  and  since 
about  June,  1898,  has  been  lost."  The  diagnosis  of  the  expert  was:  "Glaucoma, 
chronic  and  advanced  stage,  in  both  eyes;  total  blindness  of  both  eyes."  The  report 
further  stated:  "  Patient  has  hypertrophy  of  heart,  but  the  glaucoma  has  probably 
resulted  from  nervous  shock,  producing  hemiplegia;  and  vascular  changes  induced 
by  injury." 

It  is  beyond  comprehension  how  an  injury  such  as  it  is  shown  this  soldier  received 
in  the  service  could  produce  "vascular  changes"  or  the  degeneration  of  the  blood 
vessels,  as  the  term  implies.  The  hemiplegia  described  was  evidently  not  due  to 
"nervous  shock,"  but  was  due,  in  all  probability,  to  rupture  of  a  degenerated  blood 
vessel  in  the  brain,  or  occlusion  of  a  cerebral  vessel  by  an  embolus  or  thrombus.  It 
has  been  accepted  as  due  to  the  disease  of  heart  The  etiology  of  glaucoma  is 
obscure.  It  does  not  accompany  disease  of  heart,  paralysis,  or  disease  of  spine  with 
such  frequency  as  to  be  considered  a  pathological  result. 

It  is  stated  in  the  communication  from  the  honorable  Assistant  Secretary  of  Jane 
4,  1901:  "The  disease  causing  the  blindness  has  been  diagnosticated  as  glaucoma. 
*  *  *  It  appears  to  be  a  well-established  pathological  fact  that  injuries  of  the 
spinal  cord  sometimes  lead  to  this  disease  (Oliver — Text-book  on  Ophthalmology), 
particularly  when  that  part  of  the  cord  is  involved  at  the  juncture  of  the  cervical 
and  dorsal  portions."  *  *  *  Reference  to  the  text-book  noted  shows  the  follow- 
ing statement  on  page  529,  subject,  glaucoma:  "The  role  played  by  the  nervous 
system  in  the  increase  of  the  intraocular  pressure  in  man  is  not  well  understood. 
Moreen,  however,  relates  an  interesting  case  of  double  glaucoma,  with  a  subsequent 
attack  of  interstitial  keratitis,  which  was  apparently  produced  by  a  myelitis  of  the 
spinal  cord  near  the  junction  of  the  cervical  and  dorsal  portions.  In  this  case  the 
glaucomatous  condition  was  cured  by  an  iridectomy,  which  was  supplemented  by 
the  use  of  mercurial  inunctions.  He  states  that  he  has  seen  4  other  somewhat  simi- 
lar cases." 

Such  reports  simply  demonstrate  that  in  the  5  "  somewhat  similar  "  cases  the  asso- 
ciation of  glaucoma  and  spinal  disease  was  observed.  A  pathological  connection 
was  not  shown.  The  idea  that  perverted  nerve  supply  is  causative  of  glaucoma  ha? 
been  widely  held,  from  the  fact  that  various  reflex  neuralgias  are  frequently  caused 
by  the  increase  of  ocular  tension  in  its  incipient  stages,  before  the  true  state  of  affaire 
has  been  diagnosticated.  Such  neuralgias  usually  subside  after  an  iridectomy,  or 
after  the  destructive  work  of  the  eye  disease  has  been  accomplished,  thus  demon- 
strating that  the  glaucoma  was  the  primary  cause  of  the  whole  trouble.  Priestly 
Smith,  in  his  classic  work  on  glaucoma,  quotes  a  case  in  which  glaucoma  attacked 
each  eye  successively  after  losing  a  game  at  cards.  It  will  hardly  be  held  that  the 
loss  of  a  game  of  cards  is  a  cause  of  glaucoma  or  other  disease  of  eyes.  The  Bureau 
in  adjudicating  its  multitudinous  cases  must  be  guided  by  the  commonly  accepted 
rules  of  pathology  alone.  If  the  poM  hoc  ergo  propter  hoc  idea  were  employed,  the 
work  would  become  involved  in  inextricable  confusion. 

However,  as  disease  of  the  spinal  cord  was  not  found  when  the  soldier  was  last 
examined  by  a  board  in  1898,  there  is  no  reason  for  admitting  any  alleged  or  theo- 
retical results  of  the  same. 

In  my  opinion  the  rejection  of  glaucoma  as  a  result,  a-i  alleged,  was  proper,  and  it 
is  adhered  to. 

While  this  report  is  of  considerable  length,  it  is  discursive  and  doe^ 
not  convey  to  the  Department  tivfc  v^aacrcv*  wtvy  the  soldier's  blindness 
can  not  be  accepted  as  due  to  \i\*  \\\\V\U\\^  w*n\s». 
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A  careful  analysis  of  said  report  discloses  that  it  can  be,  for  pur- 
poses of  discussion,  divided  into  five  different  parts. 

1.  Treating  of  the  record  history  of  the  soldier,  including  deduc- 
tions from  that  history. 

2.  Synopses  of  medical  examinations  by  boards  of  surgeons. 

3.  Evidence  filed  by  the  soldier  and  that  obtained  by  special  exam- 
ination. 

4.  Consideration  of  the  examination  of  the  soldier  by  the  expert 
(oculist). 

5.  Discussion  of  all  the  evidence;  a  consideration  of  authorities  and 
conclusions  reached  thereunder. 

Referring  to  the  first  division  of  the  report,  the  same  sets  out  that 
the  soldier  was  treated  for  diarrhea,  catarrh,  neuralgia,  dysentery, 
and  tonsilitis,  but  as  said  diseases  have  nothing  to  do  with  the  ques- 
tion at  issue  they  will  not  be  further  considered. 

In  regard  to  disease  of  heart,  it  is  stated  that  there  is  nothing  in  the 
records  to  show  that  the  soldier  had  any  disease  of  the  heart  of  any 
consequence,  except  what  may  be  termed  a  "  tobacco  heart,"  yet  pen- 
sion was  granted  on  account  of  disease  of  heart,  and,  as  will  be  shown 
further  on,  paralysis  of  right  side  is  regarded  by  the  Bureau  as  due 
thereto,  and  that  the  rate  of  pension  has  been  made  to  cover  the  disa- 
bility arising  from  this  cause. 

The  record  further  shows  that  on  April  21,  1884,  the  soldier  was 
admitted  (to  post  hospital)  for  "  sprain  of  shoulder  joint,"  for  which  he 
was  continued  under  treatment  until  he  was  discharged,  September  9, 
1884,  on  account  of  chronic  inflammation  of  right-shoulder  joint, 
caused  by  a  fall  from  his  horse.  The  comment  is  made  that  these  rec- 
ords were  made  at  a  frontier  post  in  time  of  peace,  and  consequently 
would  have  been  more  deliberately  considered  than  in  the  hurry,  con- 
fusion, and  excitement  of  war,  and  had  there  been  any  complications 
they  would  have  been  noted.  This  would  be  generally  true,  but  in 
the  case  under  consideration  it  is  quite  evident  that  the  diagnosis  of 
sprain  of  shoulder,  although  deliberately  made,  was  not  in  all  respects 
correct,  as  the  after  history  shows  that  total  paralysis  of  the  arm,  with 
symptoms  indicating  injury  of  the  spinal  cord,  followed  the  injury. 
These  disastrous  results  would  hardly  follow  an  uncomplicated  sprain 
of  the  shoulder.  It  is  true  the  post  surgeon  who  made  the  certificate 
of  disability  upon  which  the  soldier  was  discharged  from  the  service 
stated  in  an  indorsement  that  u  it  was  not  known  that  he  (soldier)  had 
sustained  a  concussion  of  the  spine,"  but  the  fact  remains  that  the  rec- 
ords of  Barnes  Hospital,  United  States  Soldiers"  Home,  to  which  the 
soldier  was  admitted  one  month  and  a  half  after  his  discharge,  show 
that  he  was  then  suffering  with  concusskm  oi  \\y^  s>\>vcv^  IVa,  ^xnx^^w 
in  charge  of  this  latter  hospital,  a  surgeon  \o\\g  \\\\\i^\j\\\^^^^^ 
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Army,  must  be  considered  equally  competent  to  diagnosticate  the 
case.  Furthermore,  the  Bureau  has  in  its  several  actions  on  claims 
for  increase  indicated  that  this  sprain  of  the  shoulder  was  far  from 
uncomplicated,  the  approval  reading,  ''Injury  to  right  shoulder  and 
resulting  muscular  atrophy  and  paralysis  of  right  arm." 

By  further  reference  to  the  records  of  Barnes  Hospital,  Soldiers' 
Home,  as  obtained  by  special  examination,  it  is  noted  that — 

May  4 ,  1885,  physical  examination:  In  hospital  since  October  25, 1884;  symptoms 
as  indicated;  injury  to  spinal  cord;  treatment  of  no  value;  paralysis  progressive, 
walks  with  difficulty,  etc. 

December  11,  1885,  to  June  9,  188(5,  locomotor  ataxia. 

*    *    *    November  24,  1890,  constipation,  paralysis,  left. 

April  13,  1896:  Right  partial  hemiplegia,  cause  unknown.  Heart  sounds  weak; 
apex  over  nipple  and  displacement  upward. 

Vision  impaired  more  in  right  eye;  right  visual  field  contracted;  action  of  pupils 
to  light  normal. 

No  facial  or  ocular  paralysis. 

Right  arm:  Complete  motor  paralysis;  sensation  impaired,  atrophied;  elbow  jerk 
exaggerated;  slight  wrist  jerks. 

Both  knee  jerks  well  marked,  and  about  equal.     No  ankle  clonus. 

Right  thigh  somewhat  atrophied;  motor  weakness  of  right  thigh  and  leg;  toe 
points  outward  in  walking;  station  normal. 

This  record  affords  no  information  as  to  time  of  development  of  the 
"hemiplegia,"  but  shows  that  in  May,  1885,  the  "symptoms  indicated 
injury  to  spinal  cord,  paralysis  progressive,"  and  from  December, 
1885,  to  July,  1886,  he  had  locomotor  ataxia. 

The  record  made  prior  to  November,  1890,  shows  the  paralysis  was 
progressive,  and  from  the  statement  that  he  walked  with  difficulty  in 
May,  1885,  and  had  locomotor  ataxia  in  1886,  is  strongly  indicative 
that  the  paralysis  was  of  spinal  origin.  The  record  of  November, 
1890,  of  "paralysis,  left,"  does  not  afford  any  information  of  value. 

The  certificates  of  medical  examination  made  under  claims  for 
increase  during  the  period  covered  by  this  record  afford  some  infor- 
mation, and  will  be  now  considered. 

When  the  soldier  was  examined  the  second  time,  January  20,  1885, 
by  a  board  of  surgeons,  it  was  found  that  his  right  arm  hung  useless 
by  his  side;  the  muscles  were  atrophied  and  the  circulation  feeble. 
Sensation  over  right  side  was  defective,  and  the  board  expressed  the 
opinion  that  the  condition  of  his  right  side  might  have  resulted  from 
an  injury  such  as  he  claims  he  had  received. 

He  was  next  examined  one  month  later,  Februaiy  20,  1885,  when 
the  arm  was  found  to  be  useless  and  the  right  foot  everted  and  was 
dragged  in  walking,  with  impaired  sensation  in  leg.  This  paralysis 
of  the  right  leg  was  evident^  the  progressive  paralysis  referred  to  in 
the  record  of  the  Barnes  Hos\Atfc\. 

At  this  examination  \t  was  iov\\\&  Wv&k  V*-  >&»&  \sv^  wsfc^s^\  x>asss&. 
in  the  right  eye.     Up  to  t\\\s  t\u\*  wo  v&m\\\^\^^^ 
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was  at  all  impaired,  but  the  allegation  had  been  made  that  he  .suffered 
with  neuralgia  of  right  side  of  face.  Furthermore  there  was  no  history 
of  an  apoplexy  or  other  cerebral  disturbance,  and  during  this  period 
he  was  an  inmate  of  the  said  Barnes  Hospital. 

The  Department  here  desires  to  emphasize  the  fact  that  within  one 
year  of  the  injury  there  was  evidence  of  loss  of  vision  in  right  e}re  of 
one-half  with  complaint  of  neuralgia  in  right  side  of  face.  Up  to  this 
time  we  have  no  information  in  regard  to  the  condition  of  the  deep  or 
superficial  structures  of  the  eyes. 

It  was  subsequent  to  the  receipt  of  this  certificate  of  examination 
that  the  adjudication  was  made  which  included  disease  of  heart  and 
fixed  the  rate  of  pension  at  $30  per  month,  second  grade.  A  slip  filed 
in  the  case  and  signed  by  the  Second  Deputy  Commissioner  of  Pen- 
sions without  date  indicates  that  the  soldier  addressed  a  communica- 
tion to  the  Bureau  complaining  that  paralysis  of  his  right  side  and  leg 
should  have  been  included  among  the  results  of  the  injury  to  his 
shoulder.  In  reply,  he  was  informed,  under  date  of  July  7,  1885, 
that  the — 

Thirty  dollars  per  month  allowed  by  reissue  of  June  18,  1885,  covers  also  the  disa- 
bility from  paralysis  of  right  side  and  leg. 

In  the  report  of  the  medical  referee  the  statement  is  made  that  no 
other  result  was  admitted  as  due  to  the  injury  from  fall  from  horse 
other  than  "muscular  atrophy, "  and  that  the  paralysis,  hemiplegia, 
was  admitted  as  a  result  of  valvular  disease  of  the  heart. 

This  may  have  been  the  case,  but  it  appears  to  the  Department  that 
from  the  soldier's  inquiry  and  the  Bureau's  reply  paralysis  was  regarded 
as  the  result  of  the  injury. 

The  next  medical  examination  was  made  September  17,  1885,  when 
the  board  certified  there  was  no  organic  disease  of  heart,  the  action  of 
which  was  regular  and  the  sounds  normal.  There  was  tenderness  on 
pressure  over  the  lower  dorsal  and  upper  lumbar  regions,  loss  of  motion 
in  right  upper  and  lower  extremities.  He  suffered  with  constipation 
and  nonretention  of  urine.  These  latter  symptoms  at  this  time  cer 
tainly  can  not  be  regarded  as  due  to  paralysis  of  cerebral  origin. 
This  board  also  found  considerable  engorgement  of  right  optic  papilla, 
amounting  almost  to  a  choked  disk,  the  margins  of  which  were  cloudy 
and  scarcely  definable.  The  left  optic  papilla  presented  much  less 
vascular  disturbance,  but  the  disk  was  somewhat  blanched.  Vision 
was  considerabh'  impaired. 

The  medical  referee  says  in  his  report  that  there  is  nothing  sug- 
gestive of  glaucoma  in  the  findings  at  this  examination;  but  he  must 
know  that  glaucomatous  atroph}r  of  the  optic  nerve  is  not  infrequently 
mistaken  for  simple  atrophy;  that  there  are-  wo  \>o\\\\&  <A  &SL«rafcRfc. 
upon  which  absolute  reliance  can  be  placed.     (JjVEUrc&^ 
Marked  hyperemia  and  edema  of  the  nexvc  \\e*A.  ^\c\vw\to^^ 


470  DECISIONS   RELATING   TO   PENSIONS. 

becomes  cupped,  is  an  early  symptom  in  glaucoma  (Knies),  and  actual 
neuritis  in  primary  glaucoma  usually  precedes  increased  tension 
(Brailey  and  Edmunds). 

The  fact  that  early  positive  diagnosis  can  not  be  made  in  some  cases, 
and  the  further  fact  that  this  soldier  became  blind  from  glaucoma, 
makes  it  almost  certain  that  said  disease  had  attacked  his  eyes,  partic- 
ularly the  right,  at  date  of  injury  or  very  soon  thereafter.  The  state- 
ment made  by  the  surgeon  who  examined  him  March  1,  1887,  that 
"tension  of  eyeballs  normal"  proves  nothing.  This  absence  of 
increased  tension  at  this  time  certainly  is  not  proof  positive  that 
"  glaucoma  had  not  developed,"  as  stated  b}r  the  medical  referee,  as 
the  tension  is  not  always  perceptibly  elevated  early  in  cases  of  non- 
inflammatory glaucoma,  and  reliance  must  be  placed  in  the  character 
of  the  excavation  of  the  optic  nerve,  but  it  does  not  appear  that  the 
surgeon  examined  the  deep  structures  of  the  eyes.  At  the  date  of  this 
examination  the  soldier  could  read  with  No.  14  glasses  and  see  the  time 
by  watch  without  glasses. 

In  considering  the  third  part  of  the  medical  referee's  report,  in  which 
the  testimony^  filed  in  the  case  is  discussed,  little  need  be  said.  The 
physicians  who  testified  as  having  treated  the  soldier  in  1897  and  1898 
were  not  in  a  position  to  testify  as  to  the  progress  and  nature  of  the 
eye  trouble.  He  was  then  almost  totally  blind;  said  physicians  were 
•  not  oculists,  and  it  does  not  appear  that  they  examined  his  eyes. 

Some  emphasis  is  laid  upon  that  part  of  the  soldier's  history  testified 
to  by  Dr.  Coburn,  who  treated  him  through  a  long  period  of  illness 
consequent  upon  an  attack  diagnosticated  by  the  doctor  as  grip.  Men- 
tion is  also  made  that  this  testimony  of  Dr.  Coburn  shows  the  soldier 
was  intemperate  a  short  time  before  he  became  ill  with  grip.  But 
inasmuch  as  the  impaired  vision  long  antedated  this  time,  the  illness 
and  intemperance  testified  to  could  not  be  properly  considered  as  etio- 
logical factors. 

In  the  fourth  part  of  the  report  of  the  medical  referee  the  findings 
of  the  expert  oculist  are  considered.  This  examination  by  the  oculist 
was  ordered  by  the  medical  referee,  and  the  said  expert  was  called 
upon  to  state  the  probable  cause  of  the  defective  vision.  The  question 
was  asked:  "  Is  it  due  to  disease  of  heart  or  an  injury,  as  alleged?" 

The  specialist  found — 

R.  E.  Conjunctival  vessels  engorged.  Cornea  clear.  Iris  dilated  and  immovable. 
Lens  opaque.     Tension  -f  3.     Light  perception  and  light  projection  lost. 

L.  E.  Conjunctival  vessels  swollen  and  sluggish.  Cornea  clear.  Iris  dilated— does 
not  react  to  eserine  solution.  Lens  opaque.  Tension  -f  3.  Light  perception  and 
light  projection  lost. 

Diagnosis:  Glaucoma,  chronic  and  advanced  stage  in  both  eyes.  Total  blindness 
both  eves. 

Patient  is  confined  to  Yiia  \\on\e  \^  neunXg*  ^^^M^ 
Patient  has  hypertrophy  oi  heart,  \>vft  Wve  ^axMsswv*  W>  v^»^  toS*k&\k*& 
nervous  shock,  producing  hemiptoe*,  «A^«  *Y»^\i*^\*\^«v 
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As  before  stated,  this  opinion  as  to  the  probable  cause  of  the  soldier's 
loss  of  vision  was  sought  by  the  medical  referee,  and  his  inquiry  whether 
same  is  "due  to  disease  of  heart  or  an  injury,  as  alleged,"  certainly 
indicated  that  he  entertained  the  idea  that  either  of  the  causes  named 
was  or  could  be  responsible  for  the  loss  of  vision,  but  it  seems  that 
after  being  advised  he  does  not  accept  the  conclusion  of  the  expert, 
for  he  says: 

It  is  beyond  comprehension  how  an  injury,  such  as  is  shown  this  soldier  received 
in  service,  could  produce  "  vascular  changes"  or  the  degeneration  of  the  blood  ves- 
sels, as  the  term  implies.  The  hemiplegia  described  was  evidently  not  due  to  "  nerv- 
ous shock,"  but  was  due  in  all  probability  to  rupture  of  a  degenerated  blood  vessel 
in  the  brain,  or  occlusion  of  a  cerebral  vessel  by  an  embolus  or  thrombus.  It  has 
been  accepted  as  due  to  the  disease  of  heart.  The  etiology  of  glaucoma  is  obscure. 
It  does  not  accompany  disease  of  heart,  paralysis,  or  disease  of  spine  with  such  fre- 
quency as  to  be  considered  a  pathological  result. 

Dr.  J.  A.  Lippincott  (American  Text-Book  of  Diseases  of  the  Eye, 
etc.)  says: 

Among  the  exciting  causes  may  be  mentioned  various  emotions — joy,  grief,  anxiety, 
etc. — producing  ciliary  congestion. 

The  pathogenesis  of  glaucoma  is  not  definitely  settled.  Because  of  the  overshadow- 
ing importance  of  the  increase  in  intraocular  tension  the  aim  has  been  mainly  to 
account  for  this  phenomenon;  but  half  a  century  of  active  investigation,  clinical, 
experimental,  and  anatomical,  has  not  resulted  in  a  completely  satisfactory  solution 
of  the  problem. 

When  this  case  was  returned  to  the  Bureau  the  Department  took 
occasion  to  refer  to  a  medical  authority  to  show  that  injuries  to  the 
spinal  cord  sometimes  lead  to  the  development  of  glaucoma,  the 
authority  apparently  basing  his  conclusion  upon  reported  cases  where 
glaucoma  and  injury  of  spinal  cord  were  associated.  The  medical 
referee  says  that — 

Such  reports  simply  demonstrate  that  in  the  "five  somewhat  s'milar  cases"  the 
association  of  glaucoma  and  spinal  disease  was  observed.  A  pathological  connection 
was  not  shown.  *  *  *  Priestly  Smith  in  his  classic  work  on  glaucoma  quotes  a 
case  in  which  glaucoma  attacked  each  eye  successively  after  the  loss  of  a  game  of 
cards.  It  will  hardly  be  held  that  the  loss  of  a  game  of  cards  is  a  cause  of  glaucoma 
or  other  disease  of  eyes. 

This  same  author,  Priestly  Smith,  says  of  glaucoma  (System  of  Dis- 
eases of  Eye,  Norris  and  Oliver): 

The  usual  exciting  causes  are  disturbance  of  the  circulation  which  congest  the 
internal  vessels  of  the  eye.     *    *    * 

The  remote  causes  of  glaucoma  are  very  various.  They  include  constitutional 
diseases,  such  as  rheumatism,  gout,  syphilis,  and  many  others;  disorders  of  the  respira- 
tory, vascular,  and  nervous  systems;  injuries  of  many  kinds;  morbid  growths;  con- 
genital imperfections  and  senile  changes. 

It  would  hardly  be  held  that  the  loss  oi  a  \g&\n&  oi  <rac4&  \&  ^  <sh&s%r. 

of  glaucoma,  but  it  would  bo  held  thai  t\ie  emoXxwv  \>\cAx\fc^^«s  *n^ 

loss  might  cause  glaucoma.     Priesttv  Sratak  \m&ov\AfeStoj  \^^^^ 
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case  to  show  the  effect  of  powerful  emotion  upon  the  vascular  supply 
to  the  eye;  "a  disturbance  of  the  circulation  which  congests  the 
internal  vessels  of  the  eye."  Dr.  Lippincott  says  the  various  emotions, 
joy,  grief,  and  anxiety,  produce  ciliary  congestion. 

If  violent  emotion,  however  occasioned,  causes  intracranial  and  intra- 
ocular vascular  disturbance  leading  to  glaucoma,  an  injury  such  as  this 
soldier  received  would  appear  to  be  quite  as  efficient  a  cause  for  the 
glaucoma  which,  from  the  evidence,  had  its  beginning  not  long  after 
said  injury. 

The  medical  referee  concludes  his  report  with  the  statement — 

•  However,  as  disease  of  the  spinal  cord  was  not  found  when  the  soldier  was  last 
examined  by  a  board  in  189S,  there  is  no  reason  for  admitting  any  alleged  or  theo- 
retical results  of  the  same. 

This  statement  that  "'disease  of  the  spinal  cord  was  not  found"  is 

hardly  warranted  from  the  following  description  in  the  certificate  of 

the  nervous  phenomena: 

Now  has  complete  paralysis  of  right  arm,  both  as  to  motion  and  sensation,  extend- 
ing to  midsternum  from  center  of  spine  and  from  above  clavicle  to  border  of  ribs. 
Sensation  entirely  absent  over  this  part,  and  below  and  down  leg  on  right  side  it  is 
impaired. 

Paralysis  of  sensation  and  of  motion  of  thorax  to  the  extent  here 
indicated  can  not  usually  be  regarded  as  due  to  a  cerebral  lesion  or  to 
an  injury  of  the  brachial  plexus.  Furthermore,  as  heretofore  shown, 
the  soldier  manifested  symptoms  indicative  of  spinal  lesion  and  impaired 
vision  long  before  the  development  of  the  hemiplegia,  and  besides,  the 
fact  should  not  be  lost  sight  of  that  "  hemiplegia  may  possibly  be  caused 
by  a  unilateral  lesion  seated  in  the  upper  portion  of  the  cord."  (Solis- 
Cohen  and  Eshner  Essentials  of  Diagnosis).  In  1885  the  "symptoms 
indicated  injury  to  spinal  cord,  *  *  *  paralvsis,  progressive;  walks 
with  difficulty." 

When  the  papers  in  this  case  were  returned  to  the  Bureau  for  a  state- 
ment of  reasons  for  not  accepting  blindness  as  due  to  the  spinal  injury, 
the  Department  stated  that  "there  is  medical  authority  to  sustain  the 
claim,''  and  the  criticism  of  the  medical  referee  of  this  conclusion  doe* 
not  cause  a  change  of  views.  Because  a  pathological  connection  l>etween 
an  injuiy  of  the  cord  and  glaucoma  can  not  be  demonstrated,  it  is  not, 
in  the  opinion  of  the  Department,  sufficient  cause  for  denying  such 
connection. 

It  would  be  just  as  reasonable  to  deny  pension  on  account  of  loss  of 
vision  of  both  eyes,  when  pension  has  been  allowed  on  account  of  loss 
of  vision  of  one  for  injury,  and  the  other  became  blind  from  sympa- 
thetic ophthalmia.  In  such  case  the  pathological  connection  can  not 
be  demonstrated,  yet  no  physician  would  deny  that  such  is  not  an 
everyday  clinical  observation.  TW  \Sv\w\\\\*  wc\»x^  vs^t  ik  guided 
by  the  commonly  accepted  raVssa  cA  \vaV\\o\^^s  to»T  \w  <:*»**<&  <sa^ 
character,  but  bv  cluneal  foets. 
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Another  feature  of  this  case  appears  to  deserve  consideration,  and 
that  is,  whether  or  not  disease  of  heart,  for  which  the  soldier  is  also 
pensioned,  might  be  a  factor  in  the  causation  of  glaucoma. 

No  less  an  authority  than  Priestly  Smith  says:  ''Disease  of  the  vas- 
cular system  v  is  sometimes  a  cause  of  glaucoma.  The  medical  referee 
attributes  the  pensioner's  hemiplegia  to  disease  of  the  heart,  thrombosis, 
or  embolism.  It  would  seem  that  a  disease  of  the  heart  causing  such 
grave  vascular  changes  within  the  cranium  would  create  fck  disturbance 
of  circulation  which  congests  the  internal  vessels  of  the  eye"  and 
cause  glaucoma,  as  stated  by  the  author  quoted. 

It  is  noted  that  the  medical  referee  states  in  the  latter  part  of  his 
report  that — 

If  the  post  hoc  ergo  propter  hoc  idea  were  employed  the  work  would  become 
involved  in  inextricable  confusion. 

Such  a  statement  is  not  warranted,  for  it  is  apparent  that  a  large 
number  of  claims  for  pension  are,  and  always  have  been,  admitted  as 
proved  by  the  application  of  such  a  maxim.  Not  only  is  this  true  from 
a  legal  but  also  from  a  medical  standpoint.  When  the  law  has  to  go 
into  any  science  other  than  mathematics,  and  mathematics  is  the  only 
science  by  which  truths  can  be  demonstrated  without  the  possibility  of 
error  (1  Greenleaf  on  Evidence,  sec.  1),  it  has  very  frequently  to  reach 
conclusions  which  are  based  upon  propositions  arrived  at  by  reasoning 
from  the  effect  back  to  the  cause,  although,  as  a  matter  of  course,  it  is 
more  satisfactory  to  reason  from  cause  to  effect;  but  this  can  not  be 
done  in  a  large  number  of  cases. 

The  foregoing  opinion  is  based,  so  far  as  the  facts  in  evidence  allow, 
upon  a  demonstration  that,  given  certain  condition  as  a  cause,  a  certain 
effect  has  followed.  Not  that  such  an  effect  would  always  result  from 
said  given  condition,  but  that  the  evidence  shows  that  it  has  done  so  in 
this  case. 

From  the  facts  in  the  case,  supported  by  medical  authority,  the 
Department  is  led  to  conclude  that  this  soldier's  loss  of  vision  from 
glaucoma  is  chargeable  to  his  military  service,  either  as  a  sequela  of 
the  spinal  injuiT  or  of  disease  of  heart,  or  both.  The  action  appealed 
from  is  accordingly  reversed,  and  the  papers  in  the  case  are  herewith 
returned. 


aid  and  attendance— rate— evidence. 

Joseph  Lewis. 

The  appellant  is  pensioned  at  the  rate  of  $30  per  month  (second  grade)  for  gunshot 
wound  of  left  arm  and  injury  to  left  chest  and  resulting  disease  of  heart  and 
epilepsy. 
From  the  facts  presented  in  the  case  it  is  shown  t\\atWW  Vre<\w*xvV  V^^s^  Sss£fc<\ 
and  severe  epileptic  seizures,  necessitating  the  ireqvLeuV,  sav\  \^T\cy£\esk  v***^^ 
aid  and  attendance  of  another  person. 
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Injury  to  left  chest:  Circumference  2  inches  below  nipple — expiration  31,  inspira- 
tion 33}.  Left  side,  expiration  16,  inspiration  16}.  Right  side,  expiration  15, 
inspiration,  17  inches.  At  the  angle  of  sixth  and  seventh  ribs  is  a  bulging  of  left 
side,  result  of  former  fracture  of  said  ribs.  There  is  dullness  on  percussion  over 
lower  lobe  left  lung.  Auscultation  gives  a  weakened  and  jerky  respiratory  murmur 
over  left  lung.  No  rales,  no  cavities,  or  hepatization.  Over  lower  portion  of  left 
side  are  pleuritic  adhesions,  possibly  traumatic. 

Disease  of  heart:  Apex  beat,  not  evident  by  inspection  or  palpation,  is  located  in 
sixth  space,  just  external  to  mammary  line,  by  auscultation.  Epigastric  pulsation. 
Cardiac  dullness  increased  down  and  to  left,  rhythm  very  irregular.  First  sound 
metallic,  second  sound  muffled.  During  systole  there  is  a  muffled  friction  sound, 
evidently  pericardial;  hypertrophy  of  left  ventricle.  Dyspnoea  is  marked;  cyanosis 
and  oedema  of  feet. 

Epilepsy:  Claimant  says  he  has  almost  daily  attacks  of  falling  to  the  ground,  and 
has  true  epileptic  seizures  every  week  to  ten  days.  Upon  the  slightest  exertion  the 
face  becomes  cyanosed,  conjunctival  vessels  dilated,  eyes  staring,  breathing  panting 
and  irregular;  pulse  quick  and  irregular,  but  no  stronger;  gait  uneven  and  stum- 
bling; a  general  muscular  tremor.  Tendo-reflex  exaggerated.  No  paralysis;  no 
aphasia,  speech  being  fairly  good.  Mental  condition  somewhat  impaired  as  to 
prompt  response  to  inquiries.  No  tenderness  of  spine  or  head.  Pupils  of  normal 
size  and  respond  to  light  and  shade  readily.  Hearing  normal.  No  hyperesthesia 
or  anesthesia.  Tongue  is  anaemic,  pointed  tip;  does  not  deviate  on  protrusion; 
stomach  tender  and  dilated;  liver  and  spleen  normal;  bowels  not  tender,  but  slightly 
tympanitic.  Arteries  are  slightly  atheromatous.  We  get  no  evidence  of  any  specific 
trouble,  either  by  history  or  examination  of  claimant.  The  attacks  vary  from  a  few 
minutes  to  one-half  hour,  according  to  statement. 

Claimant  undoubtedly  requires  the  aid  of  another  person  whenever  away  from 
home,  as  the  seizures  are  of  daily  occurrence  and  come  on  without  warning.  We  iind 
no  other  disabilities,  no  evidence  of  any  vicious  habits. 

Among  the  affiants  testifying  in  support  of  the  appellant's  claim  for 
increase  is  one  physician,  Dr.  J.  W.  Means,  of  Troy,  Ohio,  who  stated 
in  an  affidavit  filed  November  26,  1897,  that — 

Joseph  Lewis  needs  constant  attention,  and  it  would  not  be  safe  for  him  to  be 
alone  night  or  day  on  account  of  his  heart  disease  and  epilepsy.  His  attacks,  are  fre- 
quent and  severe.  I  have  been  called  frequently  to  attend  him  in  his  attacks,  and 
know  that  they  come  on  him  suddenly  and  at  any  time,  thus  needing  constant 
watching.  It  requires  the  employment  of  some  one  to  take  care  of  him  all  the  time, 
which  service  is  usually  rendered  by  his  wife,  daughter,  and  son-in-law. 

Howard  Shearer  and  Mini  I.,  his  wife — daughter  of  the  appellant- 
testify,  in  a  joint  affidavit  filed  November  26,  1897,  as  follows: 

AVe  are  son-in-law  and  daughter,  respectively,  of  claimant,  and  live  in  same  house 
with  him.  We  personally  attend  said  claimant  each  and  every  day,  especially  when 
he  goes  away  from  home,  and  dare  not  let  him  get  out  of  our  sight  or  reach  by  rea- 
son of  his  condition  of  disease  and  helplessness  from  disease  of  heart  and  epilepsy 
and  resulting  injuries  received  as  a  soldier  in  line  of  duty. 

AVe  personally  know  said  claimant  is  daily  attended  and  assisted  by  his  wife,  also, 
and  that  his  condition  is  such  that  he  can  not  be  left  alone  safely;  and  he  needs  the 
constant  aid  and  attendance  of  his  wife  or  of  these  affiants  by  reason  of  his  said 
disabilities. 

liobecca  C.  Lewis,  the  w\ic  oi  lYve  cA\u\\\^\\V A^^^^ 
tweatY-tive  years  or  more  s\ie  Via*  W*  \k*  v«»™k  *te*kw^«fc 
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assistant  of  the  soldier;  that  each  and  ever}'  year  of  said  time  she  has 
had  to  render  him  almost  constant  aid  and  assistance  by  reason  of 
his  disabilities  resulting  from  his  arm}^  service;  that  during  all  of  said 
time,  as  well  as  at  the  present  time,  he  has  been  and  is  subject  to  epi- 
leptic tits,  and  is  liable  to  fall  in  same  at  any  moment,  and  that  affiant 
is  consequently  obliged  to  be  constantly  near  him,  observing  him 
and  helping  him,  and  that  he  can  not  get  along  without  the  constant 
aid  and  attention  of  herself  or  of  others. 

C.  W.  Penrod,  a  neighbor,  testifies,  in  an  affidavit  filed  December 
27, 1897,  that  he  has  known  the  claimant  for  the  past  twenty -seven 
veal's;  that  he  knows  that  the  statements  made  by  the  wife,  daughter, 
and  son-in-law  of  the  soldier  are  true;  that  he,  himself,  has  assisted 
in  carrying  the  pensioner  to  bed  at  various  times  when  he  has  had 
epileptic  seizures;  that  he  has  had  the  attacks  ever  since  affiant's 
acquaintance  with  him;  that  it  is  not  safe  for  him  to  be  left  by  him- 
self at  any  time;  that  he  needs  the  constant  care  and  attention  of 
another  person;  and  that  these  facts  are  known  to  affiant  by  reason  of 
his  living  as  a  near  neighbor  to  him  and  seeing  him  nearly  every  day. 

Jacob  Meyer,  who  says  that  he  has  known  the  soldier  for  twenty- 
five  years,  and  has  lived  more  or  less  of  that  time  in  the  same  house 
with  him,  testifies  substantially  to  the  same  facts  set  out  in  each  of  the 
affidavits  referred  to  above. 

It  would  seem,  then,  from  the  foregoing,  that,  as  a  matter  of  fact, 
the  appellant  in  the  premises  does  receive  the  regular  personal  aid  and 
attendance  of  another  person;  but,  in  view  of  all  the  facts  presented 
for  consideration  in  the  case,  it  would  appear  that  much  of  such  aid 
and  attendance  of  another  person  as  it  is  declared  the  soldier  actually 
receives  could  be  dispensed  with,  as  it  is  clearly  rendered  more  by 
reason  of  apprehension  that  it  might  be  required  than  on  account  of 
any  real  necessity  therefor.  Yet  this  very  apprehension  or  constant 
fear  and  anxiety  on  the  part  of  the  appellant's  relatives,  who  care  for 
him  in  his  affliction,  is  a  more  or  less  important  factor  to  be  consid- 
ered, as  their  solicitude  for  bis  welfare  and  safety  is  largely  due  to  the 
fact  that  it  is  impossible  to  tell  at  what  moment  their  services  may  be 
required,  and  it  is  by  reason  of  such  fact  that  more  time  and  attention 
is  devoted  to  him  than  is,  perhaps,  necessary.  In  this  respect  he  is 
more  of  a  care  and  responsibility  than  one  who  merely  requires  the 
services  of  a  second  person  at  stated  intervals  for  specific  purposes. 
However,  in  the  judgment  of  the  Department,  it  is  reasonably  well 
established  that  no  inconsiderable  part  of  the  aid  and  attendance  of 
another  person  received  by  the  appellant — by  reason  of  his  unfortunate 
affliction — is  actually  required  as  well  as  rendered,  and  that  the  amount 
of  aid  and  attendance  of  another  person  that  he  does  Ye^vre,  v&  *w&v  *& 
to  bring  bis  case  within  the  purview  of  the  provVsvowa  oi  \5cvfe  •&£*>  *& 
July  14,  1892. 
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While  it  is  difficult  to  determine  from  the  facts  presented  and  the 
evidence  adduced  in  the  case  just  how  much  aid  and  attendance  of 
another  person  the  appellant  does  or  does  not  require,  there  is,  never- 
theless, no  reasonable  doubt  but  what  he  requires  fully  as  much,  if  not 
far  more,  personal  aid  and  attendance  of  another  person  than  do  many 
other  pensioners  who  have  been  allowed  the  rate  prescribed  by  the 
said  act  of  July  14,  1892. 

In  the  case  of  John  Johnson  (9  P.  D.,  349)  it  was  held — 

That  inasmuch  as  the  services  of  another  person  are  required  at  least  twice  daily 
in  the  adjustment  of  the  pad  which  the  pensioner  is  compelled  to  wear  over  his  right 
shoulder  for  its  protection,  the  said  services  are  considered  as  such  "frequent  and 
periodical  personal  aid  and  attendance  of  another  person"  as  is  contemplated  by  the 
act  of  July  14,  1892,  and  warrants  the  allowance  of  the  rate  prescribed  by  the 
said  act. 

In  the  case  cited  the  pensioner  could  dress  and  undress,  except  in  so 
far  as  adjusting  the  said  pad  was  concerned,  and  he  was  otherwise  in 
good  physical  and  mental  condition  and  earning  a  good  support  as  a 
clerk  in  one  of  the  Executive  Departments.  Although  the  Depart- 
ment decided,  upon  appeal,  that  the  aforesaid  pensioner  was  entitled 
to  the  benefits  of  the  provisions  of  the  act  of  July  14,  1892,  such  con- 
clusion was  not  arrived  at  until  the  papers  in  the  case  had  been 
remanded  to  the  Bureau  for  a  personal  opinion  of  the  medical  referee 
as  to  whether  or  not  the  rejection  of  the  appellant's  claim  for  increase 
was,  in  the  light  of  the  contentions  set  up  in  his  appeal  from  such 
adverse  action,  still  believed  to  be  proper.  At  the  same  time,  how- 
ever, it  was  suggested  that  before  submitting  such  opinion  the  certifi- 
cate of  the  last  medical  examination  held  in  the  case  should  be  returned 
to  the  board  of  surgeons  by  which  the  examination  was  made  for  a 
further  report  as  to  the  objective  conditions  manifested  thereat.  The 
said  suggestion  was  adopted,  and  upon  the  receipt  of  the  said  certifi- 
cate as  amended  the  medical  referee  expressed  the  opinion  that — 

The  degree  of  disability  shown  in  this  case  is  greater  than  that  resulting  from  the 
" specific  disability"  loss  of  arm  at  shoulder  joint,  and  frequent  and  periodical  per- 
sonal aid  made  necessary  in  the  adjustment  of  the  pad  is  believed  to  come  within  the 
provisions  of  the  act  of  Congress  approved  July  14,  1892,  creating  the  intermediate 
grade  of  $50  per  month,  and  this  pensioner  should  be  so  rated  from  the  date  of  the 
medical  examination  made  November  15,  1897. 

The  foregoing  conclusions  of  the  medical  referee  were  arrived  at 
notwithstanding  the  fact  that  the  said  amended  certificate  contained  the 
following  expression  of  opinion  on  the  part  of  the  examining  surgeons: 

We  think  he  requires  the  use  of  a  pad,  based  upon  the  (subjective)  tenderness 
over  wounded  area.     He  requires  aid  and  attendance  to  properly  adjust  pad  as  worn 
tfy  claimant,  but  we  believe  a  protective  pad  could  be  worn,  said  pad  forming  a  jwr- 
tion  o/ shoulder  to  coat  on  \vovmde<\  *\&eAVwre\vj  ovlvi\\Tv%\.T^\«tf^ 

with  the  necessity  of  aid. 
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In  commenting  upon  this  feature  of  the  case,  however,  the  Depart- 
ment held  that — 

The  question  raised  by  the  board  of  surgeons  as  to  the  necessity  for  the  aid  and 
attendance  of  another  person  being  avoided  by  the  claimant  having  the  protective 
pad  which  he  is  compelled  to  wear  form  a  portion  of  the  shoulder  of  his  coat  on  the 
wounded  side  is  a  contingency  which  does  not  appear  to  have  been  considered  by 
the  act  of  July  14,  1892,  to  the  benefits  of  which  the  claimant  appears  to  be  entitled 
by  reason  of  the  said  aid  and  attendance;  nor  is  there  any  other  law  by  which  he 
could  be  compelled  to  use  any  other  method  for  the  protection  of  his  shoulder  than 
that  which  he  himself  elects. 

And  in  the  case  of  Ira  W.  Hayford  (9  P.  D.,  307)  the  Department 
held— 

When  it  is  established  beyond  any  reasonable  doubt  that,  on  account  of  pensioned 
cause  or  causes,  or  any  pathological  sequelae  thereof,  the  pensioner  is  not  only 
"totally  incapacitated  for  performing  manual  labor,"  but  can  neither  dress  nor 
undress  himself  without  the  aid  and  attendance  of  another  person,  as  is  shown  by 
the  evidence  and  certificate  of  medical  examination  in  this  case,  the  Department  will 
construe  the  said  aid  and  attendance  as  such  frequent  and  periodical  personal  aid 
and  attendance  of  another  person  as  is  contemplated  by  the  act  of  July  14, 1892,  and 
as  warranting  the  allowance  of  the  rate  prescribed  in  the  said  act. 

As  will  be  noted,  in  each  of  the  cases  above  cited  the  services  of 
another  person  were  required  but  twice  daity  in  assisting  the  pensioner 
to  dress  and  undress,  and  yet  it  was  held  in  each  case  that  the  allow- 
ance of  the  $50  rate  was  warranted  by  the  facts  presented. 

In  the  case  at  bar  the  character  of  the  services  rendered  the  pen- 
sioner differ,  necessarily,  from  those  accorded  in  the  cases  cited;  but 
it  is  the  necessity  and  frequency,  not  the  character,  of  such  services 
that  determines  the  question  at  issue  in  the  premises.  In  the  cases 
cited  the  aid  of  a  second  person  is  required  at  stated  and  regular  inter- 
vals, presumably  but  twice  daily,  morning  and  evening,  while  in  the 
case  under  consideration  the  frequency  of  the  necessity  for  such  aid 
and  attendance  is  limited  only  by  the  conditions  which  arise  from  day 
to  day.  The  board  of  surgeons  by  which  the  appellant  was  last  exam- 
ined stated  that  his  epileptic  "seizures  are  of  daily  occurrence  and 
come  on  without  warning."  It  is  not  shown  by  the  evidence  that  con- 
vulsions attend  all  of  these  seizures,  but  it  is  shown  that  thev  are 
sufficiently  frequent  and  are  severe  enough  to  render  the  services  of 
another  person  necessary  a  large  part  of  the  time.  It  is  true,  per- 
haps, that  he  is  given  much  more  attention  than  he  actually  requires, ' 
if  the  evidence  in  the  case  is  to  be  relied  upon,  as  it  is  stated  therein 
that  he  is  watched  and  cared  for  constantly  as  though  he  were  an 
infant;  but,  as  hereinbefore  announced,  the  amount  of  aid  and  attend- 
ance he  actually  requires,  as  well  as  has,  is  sufficient  to  bring  his  case 
within  the  purview  of  the  provisions  of  the  act  of  July  14,  1892. 

In  the  case  of  EUie  Morris,  widow  (y  P.  D.,&j&y\V,^^\tf^&>ftN&k — 

A  child  who  is  an  incurable  epileptic,  having  a  iaUmg  ft\.  vmv:*  *.  nsv^V  vax  wv 
average,  and  nervous*  attack*  much  of tener,  who  i*  vigorous*  ui \*An,  ,Vwk  &v^  wksv- 
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tally,  who  is  able  to  attend  to  his  personal  wants,  except  when  suffering  from  an 
epileptic  seizure,  and  can  perform  some  remunerative  labor,  but  not  nearly  sufficient 
to  afford  him  a  support,  is  "permanently  helpless' '  in  the  contemplation  of  the  law, 
and  the  pension  on  his  account  should  be  continued. 

The  appellant  in  the  case  under  consideration  is  in  a  much  worse 
condition  than  is  the  minor  in  the  case  cited,  who  was  reported  to  be 
u  vigorous  in  body  and  able  to  perform  some  remunerative  labor, " 
though  he  is  held  to  be  u  permanently  helpless  in  the  contemplation  of 
the  law,"  as  this  appellant  is  wholly  incapacitated  for  the  performance 
of  any  manual  labor  whatever,  is  poorly  nourished,  has  a  severe  gun- 
ehot  wound  of  left  arm  and  injury  of  chest — with  fracture  of  two  ribs; 
and  is  suffering  from  a  serious  organic  disease  of  heart — with  well- 
marked  dyspnoea  and  cyanosis,  and  oedema  of  feet. 

In  addition  to  the  essential  features  of  the  case  herein  set  out,  there 
is  one  circumstance  which  appeals  strongly  in  the  appellant's  behalf. 
In  an  affidavit  executed  June  12,  1900,  it  is  stated  by  two  of  his  neigh- 
bors that  his  wife — upon  whose  kindly  care  and  attention  he  had 
relied  for  so  many  years,  according  to  the  testimony  in  the  case — had 
been  stricken  with  paralysis  and  was  no  longer  able  to  render  the  serv- 
ice upon  which  he  had  so  long  depended;  that  he  was  dependent  upon 
neighbors  and  friends  for  the  care,  watchfulness,  and  attention  of 
another  person;  that  he  has  no  means  of  support  other  than  his  pen- 
sion; that  no  one  is  legally  bound  for  his  support,  and  that  he  is  in 
financial  and  bodily  distress. 

For  the  reasons  above  stated,  the  action  appealed  from  is  reversed, 
and  the  Bureau  will  proceed  to  readjudicate  the  aforesaid  claim  for 
increase  in  accordance  with  the  views  herein  set  forth.  And,  inas- 
much as  the  claim  has  been  made  special,  the  action  indicated  will  be 
taken  at  as  early  a  date  as  practicable. 


DEATH  CAUSE— PATHOLOGICAL.  SEQUENCE-CATARRH. 

Florence  E.  Foster  (widow). 

Soldier's  death  from  pulmonary  tuberculosis  can  not  be  accepted  as  due  to  naso- 
pharyngeal catarrh,  on  account  of  which  he  was  pensioned  at  $2  per  month,  and 
it  not  appearing  that  catarrh  was  otherwise  a  factor  in  the  death  cause,  nor  that 
said  cause  was  the  result  of  his  army  service,  the  rejection  of  the  claim  on  that 
ground  was  proper. 

AnniMant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pension*^ 

July  SI,  1901. 

Florence  E.  Foster,  widow  of  David  M.  Foster,  a  sergeant  in  Com- 
paq v  I,  Ninth  United  States  lxviM&rs  ^  k&&  \rcvrate,>  ordnance  detach- 
ment,  St.  Louis  ArsenaA,  Mo.,fi\<A  k\iga»t,i,\S^*  ta^TtitafeVst 
widow's  pension,  alleging  that  tot  tostaw^  'w  &«&  *nhh  »*»«*  w 


DECISIONS    RELATING    TO    PENSIONS.  481 

tracted  during  his  term  of  service,  at  Washington,  D.  C,  the  26th 
day  of  July,  1899."     Claim  is  numbered  703000. 

At  the  time  of  his  death  the  soldier  was  a  pensioner  on  account  of 
malarial  poisoning,  injury  to  right  ankle,  and  naso-pharyngeal  catarrh. 

The  widow's  claim  was  rejected  March  19,  1901,  in  conformity  with 
the  following  indorsement  on  the  face  brief  by  a  legal  reviewer: 

Approved  for  rejection.  The  cause  of  death,  disease  of  lungs,  was  not  due  to  the 
pensioned  disabilities  (malarial  poisoning,  injury  to  right  ankle,  and  naso-pharyngeal 
jatarrh),  nor  is  it  shown  on  special  examination  to  have  been  otherwise  due  to 
service.     See  action  of  medical  referee  on  former  brief. 

The  medical  action  referred  to  shows  the  claim  approved  for  rejec- 
tion on  the  ground  the  soldier's  death  resulted  from  disease  of  lungs 
lot  due  to  causes  for  which  he  had  been  pensioned. 

The  recognized  attorney  in  the  case  entered  an  appeal  April  17, 
L901,  from  this  action,  contending  that  the  soldier  was  a  pensioner  on 
Lccount  of  nasal  catarrh;  that  said  disease  in  its  progress  involved  the 
jronehial  tubes  and  ultimately  the  lungs,  and  resulted  in  death  of  the 
soldier.  It  is  further  contended  that  the  adverse  action  was  taken 
without  proper  knowledge  of  the  circumstances  of  the  soldier's  illness 
us  to  its  inception,  progress,  and  final  termination;  that  it  is  an  estab- 
ished  fact  in  medical  science  that  disease  of  lungs  results  from  nasal 
ratarrh. 

The  issue  then  is  whether  or  not  the  fatal  disease  of  the  lungs  was 
i  result  of  nasal  catarrh. 

The  soldier  was  allowed  a  rate  of  $2  per  month  on  account  of  dis- 
ibility  resulting  from  naso-pharyngeal  catarrh  b}T  medical  action  of 
Vpril  5, 1895,  under  a  declaration  tiled  January  4, 1893.  This  nominal 
ate  appears  to  have  been  based  upon  the  statement  made  by  the  board 
)f  surgeons  which  examined  him  July  6,  1894,  under  the  claim  that 
here  existed  u  well-marked  post-nasal  and  pharyngeal  catarrh/'  There 
ras  no  description  of  the  condition.  It  is  noted  that  when  he  was 
previously  examined,  June  2,  1892,  he  stated  to  the  board  that  he  had 
'catarrh  at  times,"  but  no  evidences  of  said  disease  were  present  at 
he  time  of  this  examination.  During  the  period  the  soldier's  name 
vas  upon  the  pension  rolls  he  was  an  employee  of  depot  quarter- 
nasters  office,  Washington,  D.  C,  and  at  the  time  of  bis  death  was 
uperintendent  of  quartermaster's  stables. 

Previous  to  the  action  rejecting  the  widow's  claim  a  special  exami- 
lation  was  made  and  the  testimony  was  taken  of  three  physicians  who 
irere  more  or  less  acquainted  with  his  physical  condition. 

Dr.  Elmer  Sothoron  testified  that  he  commenced  treating  the  soldier 
r^  July,  1895,  and  continued  to  treat  him  off  and  on  until  Dr.  Carter 
ommenced  treating  him.     In  July,  1895,  he  treated  him  for  catarrh 
f  the  stomach,  one  of  the  worst  cases  he  ever  sivy*.    \\^^^w^V^ 
tin  In  stomach  and  abdomen  and  hardly  pivs*e&  a  da^  V\\v\X>  V^  $v\w^ 
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vomit  mucus.     It  was  usual  for  him  to  work  with  a  temperature  of 
100°  to  101°.     He  saw  him  twice  after  Dr.  Carter  commenced  treating 
him  and  still  thought  the  disease  was  the  same.     His  opinion  was  that 
the  original  trouble  was  gastric  catarrh.    He  examined  his  sputa  many 
times,  but  did  not  make  a  microscopical  examination.     He  made  a 
physical  examination  about  1897  and  found  no  cavities  in  lungs  and 
no  evidences  of  tuberculosis.     He  at  no  time  thought  he  had  tuhercu-     i 
losis.     The  mucus  vomited  was  slimy;  his  tongue  was  heavily  coated 
and  the  edges  red,  the  characteristic  tongue  of  gastric  catarrh.    There     . 
were  times  when  he  could  not  keep  anything  on  his  stomach.    He     I 
noticed  this  at  one  time  when  he  called  after  Dr.  Carter  commenced 
treating  him.  « 

Dr.  Francis  S.  Nash  testified  that  he  took  charge  of  the  army  dis-     j 
pensary  in  June,  1898,  and  was  in  charge  until  December,  1898.    Not 
long  after  he  took  charge  the  soldier  came  for  treatment.    He  examined     *{ 
him  and  was  satisfied  he  had  pulmonary  tuberculosis.     In  June,  1898, 
the  soldier  had  cavities  in  his  lungs  and  was  considerably  weakened.     , 
Catarrh  existed  in  1898,  but  the  witness  did  not  know  how  long  it  had     f 
existed.     He  saw  the  soldier  occasionally  after  June,  1898.     He  got 
gradually  worse  and  the  disease  progressed  until  he  died.     He  saw 
him  within  a  week  or  ten  days  before  he  died.    There  was  no  question 
as  to  anv  other  disease  but  tuberculosis.     "The  catarrh  was  not  a     i 
factor  in  death  cause.''  * 

Dr.  E.  C.  Carter,  surgeon,  United  States  Army,  testified  before  the 
examiner  that  he  came  here  (army  dispensary)  in  December,  1898,  and 
saw  the  soldier  soon  afterwards,  first  at  the  dispensary  and  later  at  his    - 
house,  and  treated  him  until  he  died.     His  first  diagnosis  was  naso-     ' 
pharyngeal  catarrh  and  tuberculosis.     The  exact  cause  of  death  was 
exhaustion  from  tuberculosis  of  lungs.     At  some  time  during  his  treat- 
ment he  examined  his  lungs  and  found  cavities  therein.     In  his  ^opin- 
ion catarrh  was  the  original  disease,  and  that   tuberculosis  existed 
because  of  the  catarrh."     While  under  his  care  the  effects  of  pulmo- 
nary tuberculosis  obscured  the  effects  of  catarrh,  so  he  can  not  say     , 
how  much  of  a  factor,  if  any,  the  catarrh  was  in  causing  death.    He     I 
is  unable  to  state  whether  Foster  would  have  died  from  tuberculosis  if     j 
catarrh  had  not  existed.  ^ 

This  physician  signed  the  return  of  death  made  to  the  health  office. 
This  certificate  shows  cause  of  death,  "  tuberculosis — catarrh."    Dura-     j 
tion  of  last  sickness,  "six  weeks." 

The  history  of  the  case  as  revealed  by  the  medical  evidence,  includ-     , 
ing  certificates  of  medical  examination,  shows  that  the  catarrh  of  nose 
and  throat  was  of  minor  importance.  ( 

Dr.  Nash  expressed  the  opinion  that  said  disease  was  not  a  factor  in 
death  cause. 

/>]'    Carter  could  uot  expi^s*  i\\\  o\yv\\\v>\\  w*  \»  W*  \s\\^\^WW\ss^ 
"if  any,"  the  disease  was  \n  eauauvft  fcart!^ **A>** ™* x*afcfc*\**tf* 
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whether  the  soldier  would  have  died  of  tuberculosis  of  the  lungs  had 
not  catarrh  existed. 

Bartholow,  in  his  Treatise  on  the  Practice  of  Medicine,  says  of 
catarrh: 

Although  there  is  no  danger  to  life,  the  disease  in  its  chronic  form  is  difficult  to 
cure.  The  popular  notion  that  extension  to  the  lungs  takes  place  is  entirely 
unfounded.  In  the  phthisical,  the  existence  of  nasal  catarrh  and  pulmonary  lesions, 
which  is  very  common,  is  often  supposed  to  mean  the  dependence  of  the  latter  on 
the  former. 

Hence,  it  would  appear  that  Dr.  Carter's  theory  that  4*  catarrh  was 
the  original  disease  and  that  tuberculosis  existed  because  of  the 
catarrh"  is  not  in  accord  with  the  observed  facts  in  these  diseases. 
That  pulmonary  tuberculosis  is  a  fatal  disease  and  catarrh  of  nose  and 
throat  never  kills  are  ordinary  observations  of  physicians  and  laymen. 

The  soldier  was  discharged  from  the  military  service  August  24, 
1878,  at  his  own  request,  by  way  of  favor,  and  in  1893  filed  his  claim 
on  account  of  catarrh  originating  in  the  service,  and  in  1895  the  con- 
dition was  such  as  to  warrant  the  allowance  of  a  rate  of  only  $2  per 
month,  and  this  nominal  rate  appears  to  have  been  made  in  an  absence 
of  description  of  the  condition. 

It  is  concluded  from  all  the  facts  presented  that  the  soldier's  death 
from  pulmonary  tuberculosis  was  not  due  to  naso-pharyngeal  catarrh, 
as  contended,  or  otherwise  shown  to  be  the  result  of  his  military 
service. 

The  action  appealed  from  is  accordingly  affirmed. 


EVIDKNCE— RECOltD— STATEMENTS  BY  CLAIMANT. 

Ransom  J.  Chase. 

The  evidence  to  overcome  a  positive  adverse  record,  made  from  statements  of  a 
claimant,  should  be  clear  and  convincing. 

Assistant  Secretary  JF.  Z.  Campbell  to  th*>  Commissioner  of  Pensions, 

July  31,  1901. 

Ransom  J.  Chase,  formerly  sergeant,  Company  C,  Eighteenth  Wis- 
consin Volunteer  Infantry,  who  is  drawing  $6  per  month  under  the 
general  law,  and  was  so  pensioned  as  a  sergeant,  filed  an  appeal  to  the 
Department  January  31,  1899,  from  the  refusal  of  the  honorable 
Commissioner  of  Pensions  to  grant  him  a  rating  under  said  law  as  a 
second  lieutenant,  it  being  alleged  that  he  contracted  chronic  diarrhea 
while  he  held  a  commission  as  such  officer. 

In  his  appeal  the  claimant  makes  the  f  oWow'mg  co\\Vk^\ao\\*\ 

J.  I  stand  mustered  as  second  lieutenant  as  oi  Septeuttax  \^,  \%^.,V^n\\v^^^^ 
promoted  from  Grst  sergeant  of  my  company. 
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2.  My  resignation  was  dated  January  19, 1863,  based  upon  a  certificate  of  disability 
of  the  same  date  made  by  Dr.  Buck,  surgeon  at  that  time  in  charge  of  the  regiment. 

3.  The  pension  certificate  issued  to  me  pensions  me  under  the  rank  of  sergeant 
instead  of  second  lieutenant. 

4.  In  explanation  of  the  certificate  so  issued  the  Pension  Bureau  called  attention 
to  the  certificate  of  disability  made  by  Dr.  Buck,  dated  January  19,  1863,  in  which 
he  refers  to  my  disability  as  having  existed  for  "five"  months.  "Five"  months 
prior  to  January  19,  1863,  would  be  August  19,  1862. 

5.  The  period  thus  fixed  in  Dr.  Buck's  certificate  took  me  by  surprise,  as  I  had 
performed  the  most  arduous  duty  during  the  entire  fall  of  1862,  having  taken  part 
in  the  Iuka  campaign  in  September,  and  having  taken  part  in  the  battle  of  Corinth 
and  the  pursuit  of  the  enemy  following  that  battle  in  October,  1862,  and  having  after 
that  performed  duty  to  the  very  last  days  of  October,  and  being  left  behind  on 
November  2,  1862,  which  time  the  regiment  moved.     The  nature  of  my  military 
services  was  such  during  that  period  that  I  was  able  to  establish  the  same  ny  the 
affidavits  of  Capt.  R.  S.  McMichael  and  Comrade  H.  L.  Baker,  and  I  was  not  com- 
pelled to  fortify  the  same  by  my  own  affidavit.     Besides  the  affidavits  of  the  two 
comrades  mentioned,  I  filed  an  affidavit  from  Dr.  Buck  himself,  who  states  that  he 
had  read  Captain  McMichaePs  affidavit  and  that  the  statements  therein  contained 
were  true,  and  that  he  has  no  remembrance  of  treating  me  for  any  trouble  until  some 
time  after  the  return  of  the  pursuit  of  the  enemy  following  the  battle  of  Corinth. 
The  time  of  such  return  is,  I  believe,  established  by  the  affidavits  as  October  12, 1862. 

6.  Notwithstanding  the  convincing  character  of  the  three  affidavits  referred  to,  the 
Pension  Commissioner  declined  to  consider  them  because  such  proof  would  show  a 
different  state  of  things  than  that  stated  in  the  certificate  of  Dr.  Buck,  now  on  file  in 
the  War  Department.  In  other  words,  no  matter  how  erroneous  and  no  matter  how 
much  proof  might  be  produced  showing  my  arduous  military  services  after  August 
19,  1862,  it  avails  nothing  whatever  as  against  the  mistake  of  somebody,  who,  in 
writing  the  certificate  of  disability  signed  by  the  surgeon,  erroneously  inserted  the 
word  "five."  I  inclose  and  attach  a  communication  from  the  Commissioner  of 
Pensions. 

7.  Since  then,  at  your  request  at  the  War  Department  that  my  record  be  in  some 
way  corrected,  in  view  of  the  proof  filed  in  the  Pension  Office,  you  are  informed,  and 
I  am  informed  through  you,  there  is  no  authority  of  law  for  the  War  Department  to 
make  any  change,  as  it  is  simply  the  custodian  of  the  records  in  its  office  and  has  no 
lawful  authority  to  change  them.  We  are  referred  back  to  the  Pension  Bureau  as 
the  proper  tribunal  to  decide  upon  the  weight  of  evidence  upon  the  question  involved. 

8.  Presenting  again  the  matter  to  the  Pension  Bureau,  you  are  informed  that  its 
previous  action  is  final. 

9.  I  make  the  point  that  the  honorable  Commissioner  of  Pensions  is  in  error  in 
treating  as  absolutely  conclusive  the  statement  in  the  certificate  of  disability,  wherein 
the  word  "five"  was  used,  and  that  such  a  paper  is  not  and  should  not  be  treated 
as  absolutely  conclusive.  It  is  not  an  adjudication  made  by  any  court  in  a  ca^e 
there  pending.  1  insist  that  in  this  matter  the  applicant  may  establish  the  facts  by 
any  competent  evidence,  which  includes  the  affidavits  of  himself  and  his  comrade, 
and  if  such  evidence  conflicts  with  the  statement  in  the  certificate  of  disabilitv  it  is 
a  case  where  evidence  should  be  weighed  and  the  matter  decided  in  accordance  with 
the  weight  of  evidence.  It  is  not  a  case  where  the  most  conclusive  evidence  is  to  be 
thrown  aside.  I  venture  to  state  that  no  one  can  read  the  affidavits  of  Capt.  R.  S. 
McMichael,  of  II.  L.  Baker,  and  Dr.  Buck  himself  without  concluding  that  the 
decision  of  the  honorable  Commissioner  works  an  injustice  m in  my  case.  In  other 
wnnh,  it  is  clearly  established  that  the  \\ow\  "  fcxtf '  \*  OTcrott&\u&. 

10.  I  respectfully  ask  that  the  proot  ivWtt^V  v>  \wra\\v^  Vs^SXxvk  \s\s^  n^  vm- 
immication  from  the  Coimmsshmer  ol  ¥e™\ot»<A  Y^Wv**  * A^  «fc  W«&* 
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from  the  War  Department  dated  January  17,  1899,  may  be  considered  by  the  honor- 
able Secretary  of  the  Interior,  and  that  he  take  proper  action  therein,  and  that  the 
decision  of  the  honorable  Commissioner  of  Pensions  be  reversed,  and  that  a  certificate 
be  ordered  issued  to  me  under  the  rank  of  second  lieutenant. 

The  letter  of  the  honorable  Commissioner,  above  referred  to,  is  as 
follows: 

You  are  advised  that  your  request,  filed  March  24,  1898,  for  a  rehearing  of  the  case 
relating  to  the  question  of  the  rank  held  by  you  at  the  time  your  pensioned  dis- 
abilities were  contracted,  together  with  the  testimony  of  Henry  L.  Baker,  R.  S. 
McMichael,  and  Dr.  Erastus  J.  Buck  bearing  upon  the  question,  has  been  carefully 
considered,  but  that  it  does  not  warrant  a  change  of  the  action  of  this  Bureau  in 
placing  your  name  on  the  pension  roll  as  a  sergeant,  for  the  following  reasons:  It  can 
not  be  accepted  to  controvert  the  records  of  the  War  Department,  which  show  that 
you  were  mustered  as  a  second  lieutenant  September  10,  1862,  the  date  of  the  occur- 
rence of  a  vacancy  in  that  rank,  and  the  certificate  of  disability  on  which  your  resig- 
nation was  accepted,  dated  January  19,  1863,  stated  that  you  suffered  with  the 
chronic  diarrhea  and  general  debility  for  five  months,  thus  bringing  the  date  of 
incurrence  prior  to  September  10,  1862,  and  while  you  were  an' enlisted  man.  No 
action  is  now  pending  in  the  case. 

Through  a  member  of  Congress  the  claimant  herein  applied  to  the 
War  Department  to  have  the  discharge  certificate  corrected,  and  fol- 
lowing is  the  reply  of  that  Department: 

Referring  to  your  letter  of  the  12th  instant,  received  on  the  13th,  relative  to  the 
case  of  Second  Lieut.  R.  J.  Chase,  Company  C,  Eighteenth  Wisconsin  Infantry  Vol- 
unteers, in  which  you  request  that  the  case  of  this  soldier  be  considered  in  connec- 
tion with  the  evidence  on  file  in  the  Pension  Office,  with  a  view,  it  is  presumed,  to 
the  amendment  of  his  record  to  show  that  the  disability  for  which  he  was  discharged 
was  contracted  after  he  assumed  the  duties  of  second  lieutenant,  the  Pension  Office 
having  decided  that,  inasmuch  as  the  report  from  this  office  showed  that  his  disa- 
bility existed  five  months  prior  to  his  discharge,  he  should  be  allowed  a  pension 
only  as  of  the  grade  of  sergeant,  I  have  the  honor  to  advise  you  as  follows: 

The  records  show  that  Ransom  J.  Chase  was  enrolled  December  18,  1861,  and  was 
mustered  into  service  January  20,  1862,  as  a  corporal  in  Company  C,  Eighteenth 
"Wisconsin  Infantry,  to  serve  .three  years;  that  he  was  promoted  fourth  sergeant, 
April  8,  1862;  first  sergeant,  June  16,  1862;  was  mustered  in  as  second  lieutenant, 
same  company,  to  date  September  10,  1862;  and  that  he  was  discharged  the  service, 
as  second  lieutenant,  in  special  orders,  Department  of  the  Tennessee,  dated  January 
23,  1863,  on  tender  of  resignation,  accompanied  by  a  certificate  of  the  surgeon  of  the 
regiment,  dated  January  19,  1863,  showing  that  Lieutenant  Chase  "had  suffered 
from  chronic  diarrhea  and  general  debility  for  five  months.'* 

This  record  is  clear  and  positive,  is  not  in  itself  contradictory,  is  not  contradicted 
bv  anv  of  the  official  records,  and  was  certified  to  as  correct  bv  the  officer  authorized 
to  make  it,  who  is  himself  shown  bv  the  records  to  have  been  continuouslv  on  duty 
with  the  regiment  for  nearly  a  year  prior  to  the  issue  of  the  certificate,  and  this 
Department,  therefore,  which  is  simply  the  custodian  of  the  records  in  its  posses- 
sion, has  no  lawful  authority  to  change  them,  in  such  a  case  as  this,  in  any  way  so 
as  to  make  them  show  anything  other  than  what  they  now  show  in  regard  to  the 
disability  for  which  this  officer  was  discharged.  Such  authority  could  only  be  con- 
ferred upon  this  Department  through  additional  legislation  by  Congress. 

Ad  examination  of  the  papers  on  file  in  the  Pension  Ou\v*»  \w  \Yv\*  vjSSu^tf  %  0\aaxs\ 
for  pension  shows  that  the  evidence  relied  upon  to  oveTtWTW  \\\^  xeewvV  ^V  \Nwi  \\\t^- 
ion  of  the  disability  for  which  this  officer  was  discharged  \&«taivV?  VX^Xfc^^^^  ^V 
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Lieutenant  Chase  and  comrades,  including  the  surgeon  of  the  regiment  himself,  to 
the  effect  that  he  (Chase)  did  not  actually  contract  his  disability  for  which  he  was 
discharged  until  after  his  assumption  of  his  duties  as  second  lieutenant,  and  that  the 
certificate  of  the  surgeon  that  it  was  contracted  five  months  prior  to  January  19, 
1863,  is  therefore  erroneous.  Neither  this  testimony,  however,  nor  any  testimony, 
can  warrant  this  Department  in  changing  a  clear  and  positive  record. 

The  question  as  to  what  weight  shall  be  given  this  testimony  in  the  consideration 
of  this  officer's  claim  for  pension,  and  whether  or  not  it  is  sufficient  to  outweigh  the 
record  evidence  of  this  Department  in  the  case  so  as  to  entitle  him  to  a  ension  as 
of  the  grade  of  second  lieutenant  instead  of  that  of  sergeant,  is  one  not  for  this 
Department,  but  for  the  Pension  Office,  to  decide. 

This  appeal  raised  the  question  whether  the  disability  for  which 
the  claimant  is  seeking  pension  was  contracted  while  he  was  a  second 
lieutenant. 

Section  4696,  Revised  Statutes  of  the  United  States,  provides: 

Every  commissioned  officer  of  the  Army,  Navy,  or  Marine  Corps  shall  receive 
such  and  only  such  pension  as  is  provided  in  the  preceding  section  for  the  rank  he 
held  at  the  time  he  received  the  injury  or  contracted  the  disease  which  resulted  in 
the  disability  on  account  of  which  he  may  be  entitled  to  pension.     *    *    * 

It  is  to  be  observed  that  to  entitle  an  officer  to  pension  as  of  a  cer- 
tain rank  the  law  provides  that  he  must  have  "contracted  the  disease 
which  resulted  in  the  disability"  while  he  held  such  rank.  It  is  not  a 
question  of  when  the  disability  resulted,  but  when  the  disease  was 
contracted. 

On  the  question  of  the  date  at  which  the  ulcerated  stoma«h  and 
chronic  diarrhea  for  which  the  claimant  seeks  pension  was  contracted 
the  record  contains  a  copy  of  a  certificate  of  disability  for  discharge, 
which  is  as  follows: 

Lieut.  Ransom  J.  Chase,  of  the  Eighteenth  Regiment  Wisconsin  Infantry,  having 
applied  to  me  for  a  certificate  on  which  to  ground  a  resignation,  I  do  hereby  certify 
that  I  have  carefully  examined  this  officer  and  find  that  he  is  now  suffering  from 
pyrosis,  and  that  he  has  frequent  attacks  of  diarrhea,  and,  further,  that  he  has 
suffered  from  chronic  diarrhea  and  general  debility  for  five  months,  and  in  conse- 
quence thereof  he  is,  in  my  opinion,  useless  to  the  service. 

The  above  certificate  was  dated  Januar}r  19,  1803.  It  will  thus  be 
seen  from  the  quoted  certificate  that  the  claimant  first  contracted 
chronic  diarrhea  on  or  before  August  19,  1803,  about  a  month  before 
he  was  mustered  in  as  a  second  lieutenant. 

An  examination  of  the  above  certificate  discloses  that  the  most  of  it 
was  based  on  statements  made  to  the  surgeon  by  the  claimant.  All 
the  ailment  that  was  disclosed  by  the  examination  was  ^  pyrosis.'"  The 
examination  could  not  disclose  that  he  had  "frequent  attacks  of 
diarrhea"  or  that  he  had  "suffered  from  chronic  diarrhea  and  gen- 
eral debility  for  five  months."  It  is  manifest  that  the  claimant  gave 
the  surgeon  this  information. 

In  a  very  few  cases  the  doctrine  oi  $\xv&  ^Vo^£sA*  ^^Vy^^r^- 
sion  c»a.ses,  such  as  proof  ot  divorce  ^o^vc^*,  \wtVs  \^m\^\^ 
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a  marriage,  and  in  cases  like  the  one  under  consideration  a  principle 
analagous  to  estoppel  may  well  be  applied. 
In  the  case  of  John  H.  Ruhl  (8  P.  D.,  351),  the  Department  said: 

When  a  soldier  has  procured  his  discharge  by  reason  of  his  own  false  statements, 
which  statements  are  recited  in  his  certificate  of  discharge,  he  will  not  be  allowed  in 
a  pension  claim  to  deny  the  truth  of  these  statements,  but  he  may  attack  the  fact  that 
he  made  such  statements,  since  fraud  or  mistake  on  the  part  of  those  who  made  the 
record  are  always  open  to  proof. 

In  the  ease  of  Charles  G.  Lewis  (4  P.  D.,  328)  the  Department  held: 

When  an  officer  applies  for  and  receives  a  certificate  of  disability  to  accompany  his 
resignation,  his  action  in  the  premises  raises  the  presumption  that  the  facts  stated 
in  said  certificate  are  admitted  by  him  to  be  correct,  and  he  is  estopped,  after  a  lapse 
of  many  years,  from  denying  their  correctness,  except  upon  testimony  of  the  most 
positive  and  conclusive  character. 

It  was  said  further  in  the  same  opinion: 

It  is  clearly  apparent  that  the  adverse  recitals  in  a  certificate  of  disability,  where 
such  certificate  is  made  the  ground  of  a  tender  of  resignation  by  an  officer,  are 
entitled  to  far  greater  weight  as  against  said  officer,  upon  the  principle  relating  to 
estoppel,  than  a  certificate  which  is  not  so  used  as  a  basis  for  resignation.  In  the 
claim  now  under  consideration  it  will  not  admit  of  doubt  that  the  claimant  knew 
the  contents  of  the  certificate  which  was  made  by  his  fellow-officer,  the  surgeon  of 
his  regiment,  and,  by  basing  his  resignation  thereon,  he  acquiesced  in  and  adopted 
the  statements  contained  in  said  certificate  and  made  them  his  own.  Ordinarily, 
such  a  certificate  can  be  overcome  only  by  convincing  testimony  tending  to  impeach 
the  certificate  for  fraud  or  other  sufficient  reason,  and  thus  removing  the  ground  of 
estoppel. 

The  contemporaneous  statements  of  the  claimant,  made  of  record, 
for  purposes  of  which  he  took  advantage,  are  under  all  rules  of  evi- 
dence to  be  construed  most  strongly  against  him. 

The  claimant  in  his  appeal  avers  that  he  was  taken  by  surprise  at 
the  statement  in  the  discharge  certificate  that  he  had  suffered  from 
chronic  diarrhea  for  five  months  prior  to  January  19,  1S63.  There  is 
no  evidence  in  the  record  which  establishes  that  such  statement  in  the 
certificate  was  not  made  by  the  claimant,  and  thus  no  ground  for  the 
surprise  as  averred  appears.  Dr.  Buck,  who  made  the  certificate,  filed 
an  affidavit  in  December,  1898,  in  which  he  says  he  can  not  account 
for  that  statement  being  in  there. 

The  undisputed  evidence  is  that  the  claimant  continued  to  do  duty 
as  second  lieutenant  from  the  date  of  his  muster  in  as  such  officer 
until  about  November  2,  1862.  At  that  time  the  claimant  asserted 
he  contracted  ulceration  of  the  stomach  and  chronic  diarrhea.  The 
medical  records  of  the  War  Department  show  that  he  was  treated 
in  hospital  from  November  7  to  10,  1862,  for  "  remittent  fever," 
and  from  February  7  to  11,  1863,  "diarrhea." 

The  claimant  resigned  from  the  service  Yebmaxy  \\,  \^ft»    Wn^ 
be  noted  that  the  allegation  of  the  claimant  that  Yifc  co\\ta*fc\ftk  <3kc««n& 
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diarrhea  and  ulceration  of  the  stomach  in  November,  1862,  is  met  bv 
a  positively  adverse  record. 

The  evidence  of  the  captain  of  claimant's  company  and  his  comrades 
that  he  performed  the  duties  of  second  lieutenant  up  to  November, 
1862,  is  bv  no  means  conclusive  evidence  that  he  did  not  contract 
chronic  diarrhea  in  the  month  of  August  before. 

We  have  his  positive  statement  to  the  surgeon  that  he  did  contract 
diarrhea  five  months  before  he  prepared  to  resign.  The  claimant 
can  hardly  be  heard,  now  that  over  a  third  of  a  century  has  elapsed, 
in  contradiction  of  his  own  recorded  statements.  Evidence  as  to  his 
performing  his  dut}r  as  an  officer  does  not  go  to  the  point  in  issue. 

There  has  been  no  impeachment  of  the  record  here,  either  on  the 
ground  of  f  raud  or  mistake.  It  tells  the  same  story  it  told  when  the 
officer  secured  his  release  from  further  service  on  account  of  it,  and 
stands  as  a  true,  recital  of  the  facts  it  contains.  If  it  stands  at  all  it  is 
conclusive  of  the  facts  it  recites.  When  it  falls  it  does  so  through  a 
direct  attack  on  the  ground  of  fraud  or  mistake.  Any  other  rule 
would  subject  records  solemnly  made  to  the  caprice  and  treacheries  of 
memorv.  It  is  not  safe  to  invade  those  rules  which  have  been  thrown 
about  duly  certified  records  of  any  character,  and  much  less  a  record 
which  was  made  at  the  suggestion  of  a  person  for  one  purpose  and 
acted  upon  by  him,  when  long  afterwards  the  same  person  seeks  to 
give  it  another  meaning  for  an  altogether  different  purpose. 

It  is  concluded  there  was  no  error  in  the  Bureau  action  and  the 
same  is  herebv  affirmed. 


marriage-act  of  june  27,  1890— divorce. 
Drucilla  Walker  (widow). 

Claimants  marriage  to  the  soldier  in  1878,  he  having  at  the  time  a  former  wife  living 
who  was  not  divorced  from  him  until  1896,  was  null  and  void,  and  as  claimant 
was  not  and  could  not  have  been  legally  married  to  the  soldier  prior  to  the  pas- 
sage of  the  act  of  June  27,  1890,  she  can  have  no  title  to  pension  under  said  act 
by  reason  of  the  proviso  to  the  third  section  thereof. 

Assistant  Secretary  JF.  L.  Camphell  to  the  C<mimw8umer  of  Pension*, 

July  SI,  1901. 

Drucilla  Walker,  as  the  widow  of  Isaac  Walker,  late  of  Company  B, 
Forty -first  Iowa  Volunteer  InfantiT,  and  Company  L,  Seventh  Iowa 
Volunteer  Cavalry,  filed  her  applications  October  30, 1899,  and  Novem- 
ber 9,  1899,  for  pension  under  the  act  of  June  27,  1890.  The  claim 
was  rejected  J  une  13, 1901,  upon  the  ground  of  "no  title;  the  claimant 
was  not  the  legal  wife  of  the  soldier  at  date  of  the  passage  of  said  act, 
he  not  having  been  divorced  from  a  former  wife  until  after  the  pas- 
sage  of  the  act/'    From  i\\\»  i\eA\o\\  *v\\  wp^^W**  taken  July  8,  1901, 
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in  which,  after  reciting  the  facts  as  to  .soldiers  marital  relations  and 
referring  to  certain  departmental  decisions,  it  is  contended  that  claim- 
ant became  the  legal  wife  of  the  soldier  after  the  divorce  of  his  first 
wife,  although,  as  admitted,  her  marriage  to  him  was  at  first  invalid; 
and  further  that  she  is  entitled  under  the  act  of  June  27,  1890,  not- 
withstanding the  marriage  did  not  become  valid  until  after  the  passage 
of  said  act. 

The  soldier  was  a  pensioner  under  the  said  act  of  June  27,  1800,  at 
$12  per  month.  He  died  September  30,  1808.  It  is  shown  by  a  veri- 
fied copy  of  the  public  record  of  Stone  County,  Mo.,  that  he  was  mar- 
ried to  this  claimant  July  25,  1878.  At  the  time,  however,  he  had  a 
former  wife  living  and  undivorced.  It  is  shown  by  a  certified  copy 
of  the  decree  that  said  former  wife  was -granted  a  divorce  from  the 
soldier  by  the  circuit  court  of  Vernon  County,  Mo.,  in  December, 
1896,  or  more  than  eighteen  years  after  his  marriage  to  this  claimant. 

It  is  shown  that,  after  the  removal  of  the  impediment  by  the  divorce 
obtained  in  1896,  the  soldier  and  claimant  continued  to  live  together 
until  his  death  in  1898.  In  view  of  this  it  is  contended  that  it  should 
be  presumed  that  their  marriage  became  lawful  by  mutual  consent 
under  the  operation  of  an  implied  contract.  It  is  further  contended 
as  follows: 

It  is  believed  it  was  not  the  intention  of  the  lawmaking  power  to  declare  that 
where  an  applicant  shall  have  married  a  soldier  in  good  faith  by  formal  ceremony 
some  twelve  years  prior  to  the  passage  of  the  act  referred  to,  and  shall  have  lived 
with  said  soldier  for  twenty  year??  thereafter,  that  a  legal  impediment  which  was  not 
removed  until  some  six  years  subsequent  to  the  passage  of  the  act  shall  constitute  a 
bar  to  the  grant  of  a  pension. 

There  is  only  one  material  question  in  the  case.  The  last  proviso  in 
the  third  section  of  the  act  of  June  27,  1890,  is  as  follows: 

And  provided  further,  That  said  widow  shall  have  married  said  soldier  prior  to  the 
passage  of  this  act. 

The  claimant  could  not,  under  any  existing  law,  have  become  the 
lawful  wife  of  the  soldier  at  any  time  prior  to  181)6,  when  the  first  wife 
obtained  her  divorce.  That  date,  being  subsequent  to  the  passage  of 
said  act,  under  which  she  claims  title,  she  does  not,  under  the  specific 
terms  of  the  proviso,  have  a  pensionable  status  under  the  same.  The 
marriage  of  the  claimant  and  the  soldier  in  1878  was  void — a  mere 
nullity — and  any  valid  marriage  which  might  have  occurred  in  1896, 
or  thereafter,  can  have  no  retrospective  operation  which  would  legal- 
ize or  impart  validity  to  their  relations  from  the  inception  thereof. 
Such  a  holding  would  be  manifestly  untenable,  for  the  reason  that  it 
would  operate  to  bestow  a  lawful  relation  between  the  soldier  and  two 
living  wives  during  the  period  intervening  between  the  years  1878  and 
1896,  a  condition  which  is  not  tolerated  by  existing  laws. 

The  action  complained  of  was  without  errov  &w<\  V*  Ww\ys  ^SaxxaR&L* 
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attorneys— fee— material  service— declaration. 

John  Fitzpatrick  (claimant). 
Patrick  H.  Coney  (attorney). 

The  filing  of  an  amendatory  declaration  in  a  claim  for  original  pension  under  the 
act  of  June  27,  1890,  at  any  time  prior  to  the  holding  of  a  medical  examination, 
is  material  service  and  mav  entitle  an  attorney  to  the  fee. 

Assistant  Secretary  F*  L.  Campbell  to  the  Commissioner  of  Pensions, 

July  31,  1901. 

Patrick  H.  Coney,  of  Topeka,  Kans.,  on  May  16,  1901,  entered  an 
appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the  issue 
of  May  25,  1900,  in  the  claim  for  pension  under  the  act  of  June  27, 
1890,  of  John  Fitzpatrick,  who  served  in  Company  I,  First  Maryland 
Volunteer  Infantrv. 

In  behalf  of  the  soldier,  on  April  30,  1891,  William  H.  Limbocker, 
of  Manhattan,  Kans.,  filed  a  declaration  for  pension  under  the  act  of 
June  27,  1890,  in  which  were  alleged  gunshot  wound  of  right  leg  and 
injury  to  right  leg  as  disabling  causes.  The  claim  was  rejected,  and 
Mr.  Limbocker  was  so  advised  February  9,  1892. 

James  M.  Graham,  of  Manhattan,  Kans.,  in  behalf  of  the  soldier, 
on  May  29,  1894,  filed  another  declaration  for  pension  under  the  act 
of  June  27,  1890,  in  which  were  alleged  injury  to  the  right  shoulder 
and  injury  to  head  as  disabling  causes  in  addition  to  those  alleged  in 
the  declaration  filed  April  30,  1891,  by  Mr.  Limbocker.  This  claim 
was  rejected,  and  Mr.  Graham  was  so  advised  December  20,  1894. 
He  filed,  November  23,  1896,  a  third  declaration  under  said  act  in 
behalf  of  the  soldier.  The  claim  was  rejected,  and  Mr.  Graham  was 
so  advised  October  5,  1897.  He  filed  a  fourth  declaration  November 
2,  1897,  in  which  were  alleged  varicose  veins  of  both  legs,  disease  of 
bowels,  and  general  debility  as  disabling  causes  in  addition  to  those 
alleged  in  prior  declarations.  He  filed  evidence  on  November  20, 1897. 
A  medical  examination  was  held  December  8,  1897. 

The  appellant  on  June  30,  1898,  filed  a  power  of  attorney,  and  on 
October  17,  1898,  filed  another  declaration  in  the  claim  in  which  dys- 
pepsia was  alleged  as  an  additional  disabling  cause.  On  the  same  date 
he  filed  a  medical  affidavit  as  to  the  soldier's  inability  at  that  time  for 
the  performance  of  manual  labor  on  account  of  broken  right  clavicle, 
gunshot  wound  of  right  leg,  fracture  of  skull,  and  disease  of  stomach. 
He  called  up  the  case  February  10  and  September  21,  1899,  and  May 
7,  1900.     Another  medical  examination  was  held  May  3,  1899. 

Mr.  Graham  was  suspended  from  practice  before  the  Bureau  on 
February  1,  1899,  and  has  wot  been  reinstated.     He  was  called  upon 
November  20,  1899,  for  evidence  oi  «oyAayi\umi<»  o\  Yra&s&tos  v**s«*^ 
support  from   November  2,  l»Yi,  date  oifc^&^^^W^V 
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1899,  date  of  holding  medical  examination.  In  response  to  this  call 
Mr.  Graham  filed  evidence  December  5,  1899.  He  was  again  called 
upon  January  9,  1900,  for  proof  of  origin  of  wound  of  right  leg.  In 
response  thereto  he  filed,  Jannary  23,  1900,  the  claimant's  affidavit. 
On  May  25,  1900,  certificate  issued  to  allow  pension  at  $6  per  month 
from  November  2,  1897,  date  of  filing  declaration  by  Mr.  Graham. 
On  said  issue  the  fee  was  paid  to  him,  hence  this  appeal. 

It  was  error  for  the  Bureau  to  call  upon  Mr.  Graham  for  evidence 
ifter  he  was  suspended  from  practice.  As  further  services  by  an 
ttorney  were  required  before  the  claim  could  be  allowed,  the  fee 
Fas  not  earned  by  Graham.  Therefore  his  rights  in  the  case  termi- 
lated  upon  his  suspension  from  practice,  and  thereupon  the  power  of 
ttorney  in  favor  of  the  appellant  became  operative.  So  the  question 
whether  the  appellant  is  entitled  to  a  fee,  turns  upon  the  fact  whether 
ie  rendered  any  material  service  in  securing  the  pension  allowed. 
Ls  noted,  he  filed;  on  October  17,  1898,  a  declaration  and  a  medical 
ffidavit. 

Paragraph  7,  page  95,  Treatise  on  the  Practice  of  the  Pension  Bureau, 
eads  as  follows : 

Where  a  claim  under  the  act  of  June  27,  1890,  has  been  rejected  on  the  ground  of 
io  ratable  disability  and  the  claimant  files  a  new  declaration,  alleging  the  same  disa- 
ilities  set  forth  in  his  prior  application,  or  additional  disabilities  not  heretofore 
lleged,  a  new  medical  examination  may  be  ordered. 

General!}'  the  filing  of  a  new  declaration  for  pension  under  the  act 
>f  June  27,  1890,  is  material  service.  It  haa  been  recently  held  that 
he  filing  of  a  new  declaration  in  behalf  of  a  person  whose  claim  for 
tension  under  the  act  of  June  27,  1890,  stands  rejected  is  material 
ervice  if  the  declaration  is  the  first  one  filed  after  rejection  (case  of 
Villiani  Hunton,  certificate  No.  7466(33,  dated  March  11, 1901,  38  Fee 
\  L.  Bk.,  396). 

Also,  in  a  pending  claim  for  original  pension  under  the  act  of  June 
17, 1890,  when  a  new  declaration  containing  allegations  of  the  existence 
>f  cause  of  disability  not  before  alleged  is  deemed  amendatory  decla- 
ation  (case  of  James  J.  Abbott,  8  P.  D.,  79),  the  filing  of  such  dec- 
oration is  usually  considered  material  service.  Likewise,  in  a  pending 
laim  for  original  pension  under  the  act  of  June  27, 1890,  when  a  new 
leclaration  is  filed  in  which  new  disabling  causes  are  not  alleged,  the 
iling  of  said  declaration  is  deemed  material  service  where  it  serves  a 
mrpose  which  the  filing  of  an  amendatory  declaration  would  serve — 
or  instance,  as  fixing  the  date  of  commencement  of  pension.  An 
inendatory  declaration  has  always  been  deemed  material  service  when 
Lied  in  a  claim  prior  to  the  holding  of  a  medical  examination.  Under 
his  test  the  amendatory  declaration  filed  by  the  a^\^VV^Tv\J^v\a\^^\fexSsJL^ 
9  it  was  Sled  October  17,  1898,  and  a  rnedica\  exam\\\^\-\o\i  \**&V<d&. 
ay  3,  1899. 
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It  has  been  pointed  out  that  the  power  of  attorney  in  favor  of  the 
appellant  became  operative.  Although  said  power  did  not  become 
operative  until  after  the  appellant  rendered  material  service,  said  serv- 
ice would  entitle  him  to  the  fee;  for — 

Evidence  filed  by  a  duly  authorized  attorney  when  not  entitled  to  recognition  is 
actual  service,  and  it  inures  to  his  benefit  if  he  becomes  entitled  to  recognition  at  any 
time  before  the  claim  is  prima  facie  complete,  and  may  entitle  him  to  a  fee.  (Case 
of  Elishup  P.  Allen,  9  P.  D.,  19.) 

As  appellant  acquired  the  attorneyship,  rendered  material  service  in 
the  claim,  and  was  in  good  standing  when  the  claim  was  allowed,  it 
was  error  to  deny  him  a  fee.  Accordingly,  the  action  of  the  Bureau 
is  reversed.  It  is  directed  that  a  copjT  of  this  decision  lie  served  upon 
Mr.  Graham. 


ATTORNEYS— N  EG  L.ECT— FEE— INCREASE. 

McKinzy  Harshfield  (claimant). 

1 

Milo  B.  Stevens  &  Co.  (attorneys). 

The  rule  that  when  a  claimant  does  not  comply  with  an  order  for  medical  examina- 
tion, and  thereupon  the  failure  of  the  attorney  on  notice  thereof  to  file  the  claim- 
ant's request  for  the  issuance  of  another  order  constitutes  neglect,  is  limited  in  its 
application  to  claims  for  straight  increase. 

Assistant  Secretary  F.  L,  Campbell  to  ths  Commissioner  of  PewioM,     . 

July  31,  1901. 

Milo  B.  Stevens  &  Co.,   of  Washington,  D.  C,  on  July  11,  11*00, 
entered  an  appeal  from  the  action  of  the  Bureau  denying  them  a  fee 
on  the  issue  of  January  30,  1900,  in  the  claim  for  pension  under  the     I 
act  of  June  27,  1890,  of  McKinzy  Harshfield,  who  served  in  Company    , 
I,  One  hundred  and  eighty-eighth  Ohio  Volunteer  Infantry. 

In  behalf  of  the  soldier  on  March  26, 1891,  appellants  filed  a  declara- 
tion for  pension  under  the  act  of  June  27,  1890.  The  claim  w<is 
rejected  and  appellants  were  so  advised  March  18,  1895.  They  filed 
another  declaration  for  pension  under  said  act  December  27, 1897. 

On  March  28,  1898,  the  claimant  was  ordered  for  medical  examina- 
tion at  Cleveland,  Ohio,  and  appellants  were  so  advised.     He  failed  to     j 
appear  and  appellants  were  so  notified  December  13,  1898,  and  at  the     l 
same  time  they  were  informed  that  the  claimant's  written  consent  must    j 
be  filed  before  another  order  for  medical  examination  would  issue. 

James  M.  Marshall,  of  State  Soldiers'  Home,  Erie  County,  Ohio, 
tiled  another  declaration  io?  \teTv*\oxv  wwdsv  the  act  of  June  27,  1890, 
in  behalf  of  the  so\d\ev.     A  uifc£\<?8\  feram\xfe>XQrc^*&  Qt&Kt*&<tarcEQst^ 
him  and  held  May  10, 18W.     Oxv  Jm^^^.^w^\^^A 
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upon  for  the  correct  name  of  the  soldier  and  for  evidence  of  continu- 
ance from  December  27,  1897,  date  of  filing  declaration  by  appellants, 
to  May  10,  1899,  date  of  holding  medical  examination.  This  evidence 
he  tiled  June  6  and  Norember  27,  1899. 

Certificate  issued  January  30, 1900,  to  allow  pension  from  December 
27, 1897.  at  $6  per  month.  On. said  issue  Messrs.  Stevens  &  Co.  were 
denied  a  fee,  hence  this  appeal. 

The  Bureau  assigns  neglect  for  denying  appellants  a  fee  upon  the 
ground  of  their  failure  to  file  the  claimant's  request  for  another  med- 
ical examination. 

Neglect  upon  the  part  of  an  attorney  to  comply  with  the  rules  of 
practice  in  the  prosecution  of  a  case  will  work  a  forfeiture  of  rights. 
Howevei%  it  never  has  been  held  that  the  failure  of  an  attorney  in  an 
original  claim  for  pension  to  tile  a  claimant's  request  for  medical 
examination  would  constitute  neglect.  The  rules  of  practice  have  not 
imposed  upon  the  attorney  an  obligation  to  file  such  request  in  the 
above-mentioned  class  of  claims  within  any  limited  time,  and  it  is  not 
believed  that  it  would  be  equitable  to  do  so.  An  attorney  is  required 
to  file  the  evidence  necessary  to  prima  facie  establish  a  case.  This  he 
is  able  to  do  without  the  cooperation  of  a  claimant.  In  fact  the  prac- 
tice contemplates  the  performance  of  such  services  on  his  part,  and  if 
he  fails  in  this  particular,  although  his  failure  is  due  to  the  want  of 
cooperation  on  the  part  of  the  claimant,  the  attorney  must  suffer  the 
penalty  of  neglect.  But  where  the  claimant  refuses  to  file  a  request 
for  another  medical  examination,  it  is  beyond  an  attorney's  effort  to 
satisfy  the  demand  of  the  Bureau.  In  such  an  event  the  penalty  has 
fallen  upon  the  claimant,  the  one  to  whom  the  failure  is  due.  It  would 
not  be  just  to  hold  an  attorney,  after  he  has  prima  facie  completed  a 
claim  for  pension,  responsible  for  the  action  of  the  claimant  and  inflict 
upon  the  attorney  a  penalty  because  of  the  claimant's  conduct. 

It  is  true  that  in  claims  for  straight  increase  of  pension  the  rules 
require  that  an  attorney,  under  the  penalty  of  neglect,  shall  file  the 
claimant's  request  for  the  issuance  of  another  order  for  medical  exam- 
ination where  he  has  failed  to  comply  with  such  an  order.  (See  case 
of  Robins  E.  Babeock,  7  P.  D.,  285.)" 

Upon  the  subject  presented  as  an  issue  in  this  case  the  Department 
found  occasion  in  the  case  of  William  H.  Johnson,  certificate  No. 
1748(57,  decided  October  21,  1899  (34  Fee  P.  L.  Bk.,  245),  to  remark 
as  follows: 

It  appears  that  at  and  for  some  time  prior  to  the  death  of  Mr.  Lemon  (the  attorney 
in  the  ca»«e),  there  remained  nothing  to  do  in  the  cane  except  to  hold  a  medical 
examination.  In  fact,  the  case  awaited  a  statement  from  the  claimant  as  to  his  will- 
ingness to  comply  with  an  order  for  medical  examination.  In  no  instance  has  it 
ever  been  held  by  thin  Department  that  failure  upon  t\\e  \>&t\,  ol  *xv  «Wurc&N  \r>  ^Nfe 
such  statement  or  otherwise  proceed  to  secure  another  oxv\et  iox  \\\^v\\es\  ^^^\\\\x*&£\sssv 
when  one  has  not  been  complied  with  constituted  Y\eg\ecX.  va  ^w  onaguask  *&sasa~ 
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Under  the  conditions  the  claim  awaits  a  medical  examination,  and  whenever  held 
the  fee  is  certified  upon  the  allowance  of  the  claim  to  the  attorney  in  good  standing 
to  whom  it  would  have  been  paid  had  the  prior  order  for  medical  examination  been 
complied  with  by  the  claimant.  Now,  this  case  was  completed  by  Mr.  Lemon;  it 
awaited  the  holding  of  a  medical  examination,  and,  whenever  held,  he  was  entitled 
to  the  fee  upon  the  allowance  of  the  claim.  It  is  true  that  in  claims  for  straight 
increase,  under  penalty  of  neglect,  an  attorney  is  required  to  explain  a  claimant's 
noncompliance  with  an  order  for  medical  examination.  The  reasons  are  that  claims 
for  increase  can  be  abandoned,  and  when  abandoned  another  claim  for  increase  can 
be  filed.  But  in  original  claims  for  pension  abandonment  rarely  occurs,  and  therein 
the  date  of  commencement  of  pension  is  not  affected  by  the  holding  of  a  medical 
examination.  • 

The  foregoing  was  quoted  with  approval  in  the  case  Alexander 
Brown,  certificate  No.  582612,  dated  May  21, 1901  (39  Fee  P.  L.  Bk., 
315). 

The  rule  has  been  limited  in  its  application  to  claims  for  straight 
increase.  In  but  one  instance  has  it  been  applied  in  any  other  class  of 
claims,  and  that  was  where  the  Department  affirmed  the  action  of  the 
Bureau  denying  an  attorney  a  fee  in  a  claim  for  restoration  under 
said  rule.  *  The  attention  of  the  Department  was  not  called  to  the 
error,  for  such  it  was,  and  due  to  oversight  as  to  the  class  of  claims  to 
which  belonged  the  claim  under  consideration. 

For  the  foregoing  reasons  the  action  of  the  Bureau  in  denying  the 
appellants  a  fee  upon  the  ground  assigned  is  reversed.  It  is  directed 
that  a  copy  of  this  decision  be  served  on  Mr.  Marshall,  the  attorney 
to  whom  the  fee  was  paid. 


DESERTED  WIFE— ACT  MARCH  8,  1 809— DIVORCE— JURISDICTION. 

Eliza  McKee  v.  James  H.  McKee. 

It  appearing  from  a  duly  certified  copy  of  the  court  record  that  pensioner  was 
divorced  from  the  claimant,  who  seeks  a  division  of  his  pension  under  the  act  of 
March  3,  1899,  prior  to  filing  such  claim  the  record  also  showing  that  said  court 
acquired  jurisdiction  over  said  alleged  deserted  wife  in  the  suit  for  said  divorce, 
she  was  not  pensioner's  wife  and  is  not  entitled  to  receive  one-half  of  his 
j  tension. 

Axslataiit  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pension*, 

A  lujust  22,  190L 

Eliza  McKee,  alleged  wife  of  James  H.  McKee,  late  sergeant  Com- 
pany C,  Ninety-second  Ohio  Infantry,  and  a  pensioner  under  certifi- 
cate No.   173339,  appealed  by  her  attorneys  June  4,  1901,  from  the 
Bureau  action  of  April  $,  1WM,  r«\w&\Yv^  Wv  claim  for  one-half  of  her 
husband's  pension,  filed  ^Sove\\\\>^r  ^,\W^^\«Affit  ^*s&^&aK&&. 
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1899,  on  the  ground  that  she  was  "  not  now  pensioner's  legal  wife,  he 
having  secured  a  divorce  from  her  in  the  circuit  court  of  Cedar  County, 
Mo.,  October  9,  1891." 

Due  notice  of  the  appeal  has  been  served  upon  the  appellee  who  has 
filed  his  answer  to  the  appeal. 

It  is  contended,  in  brief,  that  said  decree  of  divorce  is  void  for  the 
reason  that  the  Missouri  court  never  acquired  jurisdiction  of  claimant, 
she  being  at  the  time  the  resident  of  another  State,  and  never  received 
notice  of  pensioner's  application  for  divorce;  citing  the  cases  of  Nancy 
E.  Scott  (6  P.  D.,  185)  and  Josephine  G.  Boyd  (8  P.  D.,  1);  also  Free- 
man on  Judgments  (2  ed.,  sec.  127),  and  Wells  on  Jurisdiction  of 
Courts,  page  28. 

The^e  authorities,  as  well  as  the  more  recent  departmental  decision 
in  the  case  of  Annie  M.  Shipp  (11  P.  D.,  226),  enunciate  the  well- 
known  rule  that  where  jurisdiction  depends  upon  substituted  or  con- 
structive, as  contradistinguished  from  personal,  service  of  notice,  the 
court  record  must  show  a  strict  compliance  with  the  statute  providing 
for  service  by  publication,  in  order  to  sustain  the  judgment  or  decree. 

In  the  Scott  case  (6  P.  D.,  185)  no  publication  of  notice  was  made 
as  required  by  the  statutes  of  Missouri. 

In  the  Boyd  case  (8  P.  D.,  1)  the  published  notice  required  the 
defendant  to  answer  on  a  day  prior  to  the  completion  of  the  publica- 
tion required  by  the  statutes  of  Nebraska,  and  was  therefore  defective 
and  conferred  no  jurisdiction  upon  the  court,  and  the  decree  was 
therefore  void  for  want  of  jurisdiction. 

In  the  Shipp  case  (11  P.  D.,  226),  decided  February  8,  1901,  the 
statutory  provision  of  Indiana  as  to  service  of  notice  on  the  defend- 
ant was  not  complied  with,  and  the  court  therefore  did  not  acquire 
jurisdiction. 

All  of  these  decisions  are  based  upon  the  rule  that  statutes  providing 
for  constructive  service  of  notice  by  publication,  being  in  derogation 
of  the  common  law,  must  be  strictlv  followed. 

In  the  case  under  consideration  there  is  nothing  to  indicate  that  the 
statutory  provisions  of  Missouri,  as  to  substituted  or  constructive 
service  of  notice  by  publication,  was  not  strictly  complied  with,  or 
that  the  court  granting  the  pensioner  a  decree  of  divorce  from  the 
claimant  October  9,  1891,  was  without  jurisdiction,  but,  on  the  con- 
trary, it  appears  that  all  jurisdictional  facts  were  shown. 

The  evidence  in  this  case  fails  to  show  that  claimant  is  the  wife  of 
pensioner,  he  having  been  divorced  from  her  prior  to  the  passage  of 
the  act  of  March  3,  1899. 

The  action  appealed  from  is  accordingly  affirmed. 
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FEE-ATTORNEYS  MINOR'S  C  I.  AIMS—  PRO  RATA  FEE. 

Minors  of  David  G.  Miller  (claimants). 
W.  W.   Dudley  (attorney). 

In  n  minor's  claim  for  ^nsion,  when,  upon  issue  of  certificate  to  allow  j^nsion,  pay- 
ment of  the  share  of  one  claimant  is  withheld  under  the  instructions  of  the      * 
Secretary  of  the  Interior  dated  January  14,  1901,  the  entire  fee  of  the  attorney 
prosecuting  the  case  shall  be  paid  pro  rata  from  the  shares  of  the  other  claimants 
to  whom  pension  is  paid  upon  and  at  the  time  of  said  issue.  » 

Awixtavt  Secretary  F.  L.   Campbell  to  the  Coram isxiorwr  of Penx'tfm** 

August  22,  1901.  \ 

W.  W.  Dudley,  of  Washington,  D.  C,  on  May  24,  1901,  entered  an 
appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the  issue 
of  April  4,  1901,  in  the  claim  for  pension  under  the  general  law  of  the 
minor  children  of  David  G.  Miller,  deceased,  who  served  in  Company 
D,  Eighty -eighth  Ohio  Volunteer  Infantry. 

On  June  26, 1901,  the  appeal  was  dismissed  by  the  Department  upon 
the  report  of  the  Bureau  dated  June  3,  1901,  in  which  it  was  set  forth 
that  the  contention  of  the  appellant  relative  to  the  fee  on  said  issue 
was  conceded  by  the  Bureau.  The  Bureau  has  moved  to  reinstate  the 
appeal.  In  report  dated  July  10, 1901,  it  is  set  forth  that  the  motion  to 
dismiss  was  made  under  the  belief  that  the  entire  pension  had  been  paid 
to  the  claimant,  Lydia  E.  Miller,  which  led  the  Bureau  to  concede  the 
appellant's  contention  for  a  fee  of  $25.  The  Bureau  bases  its  motion 
to  reinstate  the  appeal  upon  the  ground  that  only  a  minor's  share  of 
the  pension  has  been  paid  to  the  claimant,  Lydia  E.  Miller,  and  argues 
that  this  fact  fully  sustain*  its  action  in  denying  the  contention  of  the 
appellant  for  the  payment  of  the  entire  fee.  The  appellant  has  been 
notified  of  the  Bureau's  motion  to  reinstate  said  appeal.  No  objection 
has  been  interposed.  As  it  appears  that  the  Bureau  adheres  to  its 
action  refusing  to  certify  the  entire  fee  to  Mr.  Dudley,  the  attorney 
in  the  claim,  the  appeal  from  said  action  is  reinstated. 

In  behalf  of  Harvey  Miller  and  Lydia  E.  Miller  (now  Swank),  the 
children  of  David  G.  Miller,  deceased,  on  September  12,  1S90,  the 
appellant  tiled  a  declaration  for  pension  under  the  general  law.  He 
filed  the  evidence  adduced  in  the  claim  and  on  November  11,  1890,  tiled 
articles  of  agreement  stipulating  for  the  payment  of  a  fee  of  $25. 

The  claimant  Lydia  E.  Miller  (now  Swank)  attained  the  sixteenth 
year  of  her  age  on  July  1,  1884;  the  claimant  Harvey  Miller  attained 
the  sixteenth  year  of  his  age  on  April  19,  1878. 

Certificate  issued  April  4,  TKH,  to  allow  pension  in  the  claim  with 
direction  that  the  share  of  Lydia  E,  be  yniid  to  her  and  the  share  of 
Harvey  be  withheld  under  \\\strueV\o\v*>  vA  \\^.  ^^^Xax^  v>\^\\^\w 
dated  January  14,  1W)1.     Svud  Aw^mWA^^w  *\wkkn«&.    <^*fik 


DECISIONS    RELATING    TO    PENSIONS.  497 

issue  the  sum  of  $12.50  was  certified  to  the  appellant  for  his  services 
in  securing  the  allowance  of  pension  in  behalf  of  Lydia  E.  The 
Bureau  refused  to  certify  to  the  appellant  the  remainder  of  the  fee, 
hence  this  appeal. 

Under  the  instruction  of  the  Secretary  of  the  Interior  payment  of  a 
minor's  pension,  to  claimants  who  attained  their  sixteenth  year  prior 
to  July  1,  1880,  and  who  did  not  file  a  declaration  for  pension  prior  to 
that  date,  is  withheld. 

The  appellant  argues  that  the  Commissioner  of  Pensions  has  reduced 
(scaled)  the  'contract  fee  and  that  the  Commissioner  is  without  any 
warrant  of  authority  to  take  such  action,  citing  the  case  of  Granville 
Todd  (3  P.  D. ,  383)' 

The  Bureau  states  the  practice  to  be,  when  pension  is  allowed  to  two 
or  more  claimants  as  minor  children  and  the  share  of  one  is  withheld 
for  the  reason  that  his  post-office  address  is  not  known  or  for  other 
cause,  that  such  portion  of  the  entire  fee  is  paid  as  the  number  of 
shares  of  pension  paid  to  claimants  bears  to  the  total  number  of  shares, 
and  the  remainder  of  the  fee  is  paid  as  the  remaining  shares  are  paid. 
The  practice  as  thus  stated  contemplates  the  allowance  of  pension  to 
all  the  claimants  for  a  minor's  pension  on  account  of  the  military  serv- 
ice and  death  of  their  father,  and  no  reasonable  objection  is  suggested 
for  any  change  as  to  the  payment  of  fee  where  the  facts  in  a  case  are 
like  those  set  forth.  But  in  the  present  case  it  will  be  noticed  that  the 
title  to  pension  of  one  of  the  claimants,  Harvey,  is  in  doubt.  Payment 
of  pension  is  withheld  awaiting  the  determination  of  the  question  by 
this  Department  whether  a  claimant  is  entitled  to  a  minor's  pension 
where  he  attains  his  sixteenth  year  before  the  1st  of  July,  1880,  and 
does  not  file  a  declaration  for  such  pension  prior  to  that  date.  So  it 
is  uncertain  whether  appellant  is  entitled  to  any  pay  for  prosecuting  a 
claim  in  behalf  of  the  claimant  Harvey.  In  the  event  that  payment  of 
pension  is  made  to  him,  then  appellant  would  be  entitled  to  pay  for 
such  services.  But  if  such  payment  be  forever  withheld  upon  the 
ground  that  the  claimant  Harvey  forfeited  his  right  to  pension  by 
reason  of  his  failure  to  file  a  declaration  for  pension  prior  to  July  1, 
1880,  the  appellant  would  not  be  entitled  to  any  pay  for  services 
rendered  in  his  behalf. 

However,  the  title  of  the  appellant  to  a  fee  of  $25  in  no  way  depends 
upon  the  fact  that  he  secured  a  minor's  pension  for  the  claimant  Har- 
vey. He  is  entitled  to  such  fee  for  securing  pension  for  the  claimant 
Lydia  if  the  claimant  Harvey  is  not  entitled  to  pension,  and  the  entire 
sum  is  payable  from  her  pension  in  the  event  that  the  claimant  Har- 
vey is  without  title  to  pension.  So  the  fee  is  earned  at  the  stage  of 
the  proceedings  which  has  been  reached  in  this  claim  whether  or  not 
the  payment  is  made  of  the  share  of  Harvey.  TYve,  faaV,  <A  «\udb,  \wv 
ment  does  not  enter  into  the  title  of  the  appe\W&\/o  *A*fe  oV^S&%%^ 

p.  d. — vol.  11 32 
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enters  into  the  questions  as  to  what  time  it  shall  be  paid  and  from  what 
fund. 

It  is  clear,  as  has  been  shown,  that  if  payment  of  pension  is  made 
to  Harvey,  then  payment  of  the  remaining  $12.50  could  be  made  to 
appellant  for  his  services.  But  the  question  is  not  so  easily  solved  if 
payment  to  Harvey  is  not  made,  as  it  is  not  certain  that  there  would 
be  any  fund  from  which  the  remainder  of  the  fee  could  then  be  certi- 
fied. For  it  does  not  follow  because  Harvev  is  not  entitled  to  a  share 
of  pension  that  Lydia  E.,  the  other  claimant,  is  entitled  to  the  pension 
which  Harvey  would  have  received  had  he  filed  his  claim  for  pension 
prior  to  July  1,  1880.  There  is  as  much  doubt  as  to  whether  such 
share  would  be  paid  at  all  as  there  is  doubt  that  it  will  be  paid  to 
Harvey.  So  there  would  be  no  fund  from  which  the  remaining  $12.50 
could  be  paid  in  the  event  that  the  claimant  Harvey  is  denied  pension, 
as  all  the  pension  due  the  claimant  Lydia  E.  has  possibly  been  paid 
to  her  on  the  issue  of  April  4,  1901. 

*'  The  rule  as  to  the  time  of  payment  of  a  fee  in  a  claim  is  that  pay- 
ment shall  be  made  out  of  the  first  allowance  of  pension.  This  rule 
has  always  been  observed  in  claims  for  minors'  pensions,  and  the  fee 
paid  when  the  pension  was  paid,  the  share  of  the  fee  each  claimant 
was  to  bear  being  paid  from  his  share  of  the  pension.  The  fact  that 
there  have  been  in  manjr  instances  temporary  delays  in  payment  of  pen- 
sion to  the  respective  claimants  has  never  constituted  an}r  exception 
to  the  rule,  and  so  far  as  can  be  learned  has  not  been  the  subject  of 
complaint  by  attorneys.  No  reason  presents  itself  why  the  rule  should 
not  be  observed  in  this  case  and  in  other  claims  belonging  to  its  class, 
and  the  entire  fee  be  paid  from  the  first  allowance  of  pension  paid  to 
any  of  the  claimants.  Then,  in  the  event  that  in  the  claim  further 
payment  of  pension  is  made  to  another  claimant  whose  title  to  pen- 
sion at  the  time  the  first  payment  was  made  was  not  approved,  his 
share  of  the  fee  can  be  deducted  and  paid  to  the  person  or  persons 
from  whose  share  or  shares  it  was  deducted  at  the  time  the  first  pay- 
ment was  made.  In  this  way  all  purposes  of  the  case  will  be  served 
and  all  danger  will  be  obviated  as  to  there  being  no  fund  from  which 
payment  of  fee  can  be  made.  No  reason  appears  for  laying  down  any 
other  rule  for  the  payment  of  fees  in  this  class  of  claims  than  has  been 
heretofore  observed  in  all  claims  for  a  minor's  pension. 

The  argument  of  the  appellant  is  not  in  point,  as  no  attempt  was 
made  to  scale  or  reduce  the  fee. 

Accordingly,  the  action  of  the  Bureau  is  reversed,  with  direction 
that  the  claimant  Lydia  E.  be  called  upon  to  refund  the  sum  of 
$12.50  as  overpayment  to  her  at  this  date,  to  be  paid  to  the  appellant 
for  his  'services  in  the  claim. 
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i>eciike-i>kfaui^t.  divorce— inter rx>cutory  becipse. 
Adaline  Long  (alleged  widow). 

Under  the  civil  practice  of  Missouri  an  interlocutory  decree  of  default  in  a  divorce 
case,  no  trial  being  had  nor  decree  entered  upon  the  merits  of  the  case,  is  not  a 
decree  dissolving  the  bonds  of  matrimony  existing  between  a  plaintiff  and 
defendant,  notwithstanding  such  decree  states  that  said  bonds  are  dissolved, 
"and  that  unless  the  defendant  appear  at  the  next  regular  term"  and  "show 
good  cause  to  the  contrary,  judgment  will  be  finally  rendered."     *    *    * 

Assistant  Swwtary  F.  L.  Campbell  to  the  Com  missumer  of  Pensions, 

Am/list  SI,  1901. 

Adaline  Long,  as  widow  of  Henry  Long,  who  served  as  a  private  in 
Company  C,  Forty-first  Missouri  Volunteer  Infantry,  from  August  22, 
1864,  to  Majr  23, 1865,  on  April  7, 1896,  filed  a  claim  for  pension  under 
the  third  section  of  the  act  of  June  27,  1890,  which  claim  was  rejected 
April  3,  1899,  on  the  ground — 

that  claimant  is  not  the  legal  widow  of  the  soldier,  it  appearing  from  the  evidence 
that  at  the  time  when  soldier  went  through  a  ceremony  of  marriage  with  claimant 
he  had  living  and  undivorced  a  former  wife,  Sarah,  from  whom  he  was  never  effec- 
tually divorced. 

From  this  action  claimant,  by  her  attorney,  appealed  April  4,  1899, 
stating  that  on  September  5,  1872,  soldier  obtained  a  decree  nisi  of 
divorce  from  his  first  wife  and  thereafter  married  claimant;  that  the 
first  wife  failed  to  show  cause  why  the  decree  should  not  become  final, 
and  that  no  final  decree  was  entered,  and  contending  that  where  no 
cause  is  shown  to  the  contrary  within  the  time  specified  the  decree  nisi 
becomes  absolute  and  the  entry  of  the  final  decree  is  a  mere  formality; 

The  decree  referred  to  in  this  case  is  as  follows: 

Skftkmbhu  Term,  1872. 
Statu  of  Missouri, 

County  of  Pulaski,  *♦: 

In  the  circuit  court  of  said  county,  on  the  5th  day  of  September,  1872,  the  follow* 

ing,  among  other  proceedings,  were  held,  viz: 

Henry  Long  1 

v.  >  Divorce. 

Sarah  Long.  J 

Now,  at  this  day,  comes  the  plaintiff  by  counsel,  and  the  defendant,  though  thrice 
solemnly  called,  comes  not,  but  makes  default;  and  it  appearing  to  the  satisfaction 
of  the  court  that  the  defendant  has  been  personally  served  with  process  for  more  than 
fifteen  days  before  the  first  day  of  the  present  term  of  this  court, 

It  is  therefore  considered  by  the  court  that  the  bonds  of  matrimony  heretofore  con- 
tracted between  plaintiff  and  defendant  be,  and  the  same  are  hereby,  dissolved,  and 
that  unless  the  defendant  appear  at  the  next  regular  term  of  this  court  and  on  or 
before  the  end  of  the  third  day  thereof  and  show  good  cause  to  the  contrary  judg- 
ment will  be  finally  rendered  and  this  cause  continued. 

No  other  or  final  decree  was  ever  entered,  as  appears  from  the  cer- 
tificate of  the  clerk  of  said  court. 
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By  section  ±501  of  the  Revised  Statutes  of  Missouri  the  circuit  courts 
have  jurisdiction  in  all  cases  of  divorce,  and  the  like  process  and  pro 
ceedings  shall  be  had  in  such  causes  as  are  had  in  other  civil  suits. 
except  the  answer  of  the  defendant  shall  not  be  under  oath. 

The  Code  of  Civil  Procedure  of  Missouri  provides  as  follows: 

Sec.  2013.  Suit*,  how  instituted. — Suits  may  be  instituted  in  courts  of  record,  except 
when  the  statute  law  of  this  State  otherwise  provides,  either,  first,  by  filing  in  the 
office  of  the  clerk  of  the  proper  court  a  petition  setting  forth  the  plaintiff's  came  or 
causes  of  action  and  the  remedy  sought,  and  by  the  voluntary  appearance  of  the 
adverse  party  thereto,  or,  second,  by  filing  such  petition  in  such  office  and  suing  out  : 
thereon  a  writ  of  summons  against  the  person  or  of  attachment  against  the  property 
of  the  defendant.  The  filing  of  a  petition  in  a  court  of  record,  or  a  statement  or 
account  before  a  court  not  of  record,  and  suing  out  of  process  therein,  shall  be  taken 
and  deemed  the  commencement  of  a  suit.     (R.  S.,  1879,  3485a. ) 

Sbc.  2014.  Write,  when  returnable. — Every  such  original  writ  shall  be  dated  on  the 
day  it  is  issued  and  made  returnable  on  the  first  day  of  the  next  term  thereafter; 
but  if  the  first  day  of  such  term  be  within  fifteen  days  thereafter,  then  such  writ 
he  made  returnable  on  the  first  day  of  the  second  term,  and  such  writ  when  issued 
shall,  together  with  a  copy  of  the  petition,  be  delivered  to  the  officer  charged  with 
the  execution  thereof.     (R.  S.  1879,  34866.)  < 

Section  2209  of  said  code  provides  that — 

If  the  defendant  shall  fail  to  file  his  answer  or  other  pleading  within  the  time      , 
prescribed  by  law  or  the  rules  of  practice  of  the  court  and  serve  a  copy  thereof  upon 
the  adverse  party  or  his  attorney  when  the  same  is  required,  an  interlocutory  judg- 
ment shall  be  given  against  him  by  default.  ' 

Section  2210  provides  that — 

Such  judgment  (interlocutory)  may,  for  good  cause  shown,  be  set  aside  at  any 
time  before  the  damages  are  assessed  or  final  judgment  rendered,  upon  such  terms 
as  shall  be  just. 

From  an  inspection  of  the  decree  referred  to  it  will  be  seen  that  it 
was  not  a  final  but  an  interlocutory  decree  of  default  only. 

While  the  decree  states  "  that  the  bonds  of  matrimony  heretofore 
contracted  between  plaintiff  and  defendant  be,  and  the  same  are  hereby, 
dissolved  "     *    *     *     unless,  etc. ,  it  is  clearly  riot  a  decree  of  divorce, 
because  it  does  not  show  that  any  trial  of  the  issue  raised  by  the  bill 
for  divorce  was  ever  had,  and  there  was  nothing  at  the  time  before 
the  court  upon  which  judgment  could  be  pronounced,  except  that  the 
defendant  had  failed  to  appear  or  plead  to  the  bill;  that  is,  she  was  in 
default.     A  decree  of  divorce  could  not  be  rendered  until  proof  had 
been  submitted  substantiating  the  material  allegations  contained  in 
the  bill;  that  is,  that  facts  were  proved  showing  that  under  the  laws 
of  Missouri  the  plaintiff  was  entitled  to  be  released  from  the  bonds  of 
matrimony.     The   fact  that  the   defendant  defaulted   by  failing  to 
appear  and  answer  after  being  duly  summoned  to  do  so  does  not  show 
that  the  statutory  grounds  of  divorce  were  shown.     As  appears  from 
the  copy  of  the  decTee  abovs  s<&  ioT^>tafc  ^svsfc  nto&  ^\sfcxsaifidL  it 
being  the  practice  in  the  State  \xv  lsV\^o\x\\  xs^xa&ui  ^  fe&a&.\* 
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continue  the  case  until  the  next  term  for  trial  and  final  decree,  no  trial 
of  the  cause  being  had  at  the  same  term  at  which  the  default  was 
taken. 

As  the  record  now  stands  no  trial  was  ever  had,  and  no  decree  dis- 
solving the  bonds  of  matrimony  was  or  could  be  rendered,  and  as 
claimant's  marriage  to  soldier  occurred  seven  days  after  the  interlocu- 
tors' decree  of  default  was  rendered,  and  before  soldier  had  been 
divorced  from  his  wife  Sarah,  the  same  was  void  and  of  no  effect,  and 
under  the  evidence  in  the  case  she  is  not  the  widow  of  said  soldier. 

Your  action  rejecting  claimant's  application  for  pension  on  the 
ground  stated  was  not  error,  and  the  same  is  affirmed. 


EVIDENCE— PRESUMPTION  OF  DEATH— ACCRUED  PENSION. 

Mary  J.  Schrater  (widow). 

The  date  of  the  soldier's  death  being  material  in  a  claim  by  an  alleged  widow  for 
hie  accrued  pension,  it  must  be  satisfactorily  established  by  distinct  proof,  and 
may  not  be  established  by  general  presumption  merely,  under  the  rule  as  to  pre- 
sumption of  death  from  seven  years'  unexplained  absence.  (Davie  r.  Briggs,  97 
U.S.,  628.) 

Assistant  Secretary  F.  Z.  Campbell  to  the  Coinmissioner  of  Pensions, 

August  31,  1901. 

This  appellant,  Mary  J.  Schrater,  in  February,  1899,  was  allowed 
pension,  certificate  No.  474393,  under  the  act  of  June  27,  1890,  as 
widow  of  Nicholas  J.  Schrater,  who  was  a  member  of  Company  F, 
Second  New  York  Heavy  Artillery,  from  March  21,  1864,  to  July  1, 
1865,  and,  having  disappeared  from  his  home  June  5,  1889,  without 
again  being  heard  of,  was  presumed,  under  appellant's  claim  filed  June 
1,  1897,  to  have  died,  and  said  claim  allowed  accordinglj\ 

At  the  time  of  his  disappearance  the  soldier  was  pensioned  (certifi- 
cate No.  166229)  at  $4  per  month  on  account  of  disability  from  gun- 
shot wound  of  left  foot  and  little  finger  of  left  hand,  and  last  drew  his 
pension  by  check  dated  June  11,  1889,  to  June  4,  1889,  date  of  execu- 
tion of  voucher. 

Appellant's  claim  for  his  accrued  pension  was  rejected  in  February, 
1899,  on  the  ground  that  no  date  of  death  of  the  soldier  could  be  fixed 
for  the  termination  of  his  accrued  pension;  and  on  March  15, 1899,  she 
appealed,  contending  that  his  death  "  is  presumed  to  date  from  the 
time  of  his  absence,  continued  and  unexplained." 

If  this  contention  be  sustained  it  would  result  in  payment  of  but  one 
day's  pension,  as  the  soldier  was  paid  to  June  4:,fcTA&\^\^v^^^\«^ 
6,  1889. 
It  can  not,  however,  be  presumed  that  the  so\&\fcT  &\fc^wwfe^A^& 
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Such  is  not  the  force  in  law  of  the  presumption  of  death  of  a  party. 
The  law  is  that — 

the  person  shown  not  to  have  been  heard  of  for  seven  years  by  those,  if  any,  who,  if  he 
had  been  alive,  would  naturally  have  heard  of  him,  is  presumed  to  be  dead,  unless 
the  circumstances  of  the  case  are  such  as  to  account  for  his  not  being  heard  of  without 
assuming  his  death. 

This  is  the  general  rule  of  law,  as  held  in  Davie  v.  Briggs  (97  U.  S., 
628),  and  has  been  held  by  the  Department  in  a  number  of  cases  to 
have  received,  for  pensionable  purposes,  a  legislative  restatement  by 
the  act  of  March  13,  1896,  and  to  be,  therefore,  in  force  in  pension      i 
adjudications;  said  act  reading  as  follows: 

That  in  considering  claims  filed  under  the  pension  laws,  the  death  of  an  enlisted       | 
man  or  officer  shall  be  considered  as  sufficiently  proved  if  satisfactory  evidence  is 
produced  establishing  the  fact  of  the  continued  and  unexplained  absence  of  such 
enlisted  man  or  officer  from  his  home  and  family  for  a  period  of  seven  years,  during 
which  period  no  intelligence  of  his  existence  shall  have  been  received. 

It  is  further  stated  in  the  case  of  Davie  v.  Briggs  to  be  the  law  that 
this  presumption  relates  only  to  the  fact  and  not  to  the  time  of  death, 
and  that  when  the  latter  fact  is  material  to  the  issue  in  any  case  it 
must  be  proven;  and  quotes,  as  the  leading  English  case  on  this  point, 
Nepean  v.  Doe  (dem.  Knight,  2  M.  &  W.,  894),  as  follows: 

We  adopt  the  doctrine  of  the  court  of  King's  Bench  that  the  presumption  of  law 
relates  only  to  the  fact  of  death,  and  that  the  time  of  death,  whenever  it  is  material, 
must  be  a  subject  of  distinct  proof. 

And  the  court,  in  Davie  v.  Briggs,  adds:  "To  the  same  effect  are 
Mr.  Greenleaf  and  the  preponderance  of  authority  in  this  country," 
citing  1  Greenl.  Ev.,  sec.  41,  and  many  American  decisions. 

In  Stephens's  Digest  of  Evidence,  art.  99,  also,  the  rule  is  stated  that— 

There  is  no  presumption  as  to  the  time  when  he  (the  person  presumed  dead)  died, 
and  the  burden  of  proving  his  death  at  any  particular  time  is  upon  the  persou  who 
asserts  it. 

In  the  case  of  Nepean  v.  Doe,  supra,  the  court  stated  further  that— 

Inconveniences  may  no  doubt  arise,  but  they  do  not  warrant  us  in  laying  down 
a  rule  that  a  party  shall  be  presumed  to  have  died  on  the  last  day  of  the  seven  years, 
which  would  manifestly  be  contrary  to  the  fact  in  almost  all  instances. 

And  also,  in  Spencer  v.  Moore  (11  Ired.,  N.  C,  160),  the  court 
stated: 

The  presumption  does  not  extend  to  the  death  having  occurred  at  the  end  or  any 
other  particular  time  within  that  period  (seven  years),  and  leaves  it  to  be  judged  of 
as  a  matter  of  fact  according  to  the  circumstances  which  may  tend  to  satisfy  the 
mind  that  it  was  at  an  earlier  or  later  day. 

This  doctrine  was  reafaxured  vw  S^kkvostc  %<»  Ro^er  (18  Ired.,  333), 
and  is  unquestionably  the  pre^wt  Vaw  ol  n^  tafionsas^  *&^3^  <**sk 

the  English  courts.  x       .        ..  ..    . 

Following  the  settled  \a^  on  ttfe  «**«*,  *««««,  *  — *W» 
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herein  that  rejection  of  the  appealed  claim  for  accrued  pension  was 
proper,  the  evidence  in  the  case  wholly  failing  to  establish  any  date  of 
death  of  the  soldier,  who  is  merely  shown  to  have  never  been  heard 
of  since  June  5,  1889,  when  he  left  his  home  in  New  York  ostensibly 
for  the  West,  intending  to  take  up  Government  land  in  Montana  or 
California. 
Rejection  of  claim  is  affirmed  accordingly. 


aid  and  attendance— act  july  14,  1802— evidence— examining 

8urgeon9-increase-commencement. 

John  Blaisdell. 

1.  The  disability  on  account  of  which  pension  was  granted,  resulting  from  epilepsy, 

manifested  by  a  clonic  spasm  of  the  extremities,  occurring  but  two  or  three 
times  a  year,  is  not  deemed  to  exist  in  such  a  degree  as  to  require  frequent  and 
periodical  personal  aid  and  attendance  of  another  person.    . 

2.  Increase  to  $50  per  month  under  the  act  of  July  14,  1892,  can  only  commence' 

from  the  date  of  the  certificate  of  the  examining  surgeons  showing  such  degree 
of  disability  made  subsequent  to  the  passage  of  said  act. 

Assistant  Secretary  I*\  L.  Campbell  to  the  Commissioner  of  JJensio?isr 

August  31,  1901. 

John  Blaisdell,  formerly  a  corporal  in  Company  C,  Third  Michigan 
Volunteer  Cavalry,  appealed,  March  22,  1899,  through  his  attorney, 
from  the  action  of  the  Bureau  of  February  18,  1899,  rejecting  his 
claim  for  increase  filed  May  20,  1897,  on  the  ground  that  the  rate  of 
pension  he  was  then  receiving,  $30  per  month,  second  grade,  was  f uUy 
commensurate  with  the  degree  of  disability  resulting  from  "nervous 
prostration  (epilepsy),"  cause  for  which  he  was  pensioned. 

In  his  declaration  for  increase  he  alleged  that  his  conditibn  was  such 
that  he  required  the  frequent  and  periodical  aid  and  attendance  of 
another  person,  and  was  therefore  entitled  to  $50  per  month  as  pro- 
vided by  the  act  of  Congress  approved  July  14,  1892,  and  it  is  con- 
tended in  his  appeal  that  an  affidavit  of  Dr.  M.  C.  Cronin,  filed,  in 
support  of  the  claim  for  increase,  shows  that  he,  by  reason  of  the 
cause  for  which  he  was  pensioned,  required  the  aid  claimed. 

The  medical  referee,  in  a  slip  accompanying  the  papers  on  appeal, 
and  under  date  of  June*4,  1901,  states: 

The  pensioner's  principal  disability  now  appears  to  be  due  to  senility  and  other 
causes  independent  of  the  nervous  prostration  (epilepsy)  for. which  he  is  pensioned. 

The  pensioner  was  examined  under  his  claim  May  18,  1898,  by  the 
board  of  surgeons  at  Hartford,  Mich.,  which  reported  his  condition 
to  be  as  follows: 

Pulse  rate,   140;  respiration,  30;   temperature,  i\OTix\a\\  W\$xV»  t>  tee\,  ^  \wsfcw»\ 
weight,  180  pounds;  age,  79  years. 
Claimant  fleshy,  muscles  soft,  hands  cold  and  clammy,  aVm  moXXtek  «A  «*»**«* 
tongue  furred;  teeth  all  gone;  eyes  dull,  conjunctiva  reA\  eitax«satfs*»  oVW» 
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of  thyroid  large  as  hen's  egg;  very  nervous,  with  marked  muscular  tremor;  cries  at 
the  least  mention  of  his  trouble;  lungs  weak  and  edematous;  heart  action  rapid, 
weak,  and  intermittent;  apex  1  inch  high;  area  double  in  size;  heart  sounds  faint 
but  no  murmur;  fatty  heart. 

Reflexes  feeble,  hands,  arms,  and  lower  extremities  numb  and  cold.  Had  stroke 
of  paralysis  one  year  ago  of  right  side;  right  eye  totally  blind,  can  not  distinguish 
light  from  dark;  left  eye,  vision  twenty  one  hundred  and  sixtieths. 

Has  epileptiform  attacks  two  or  three  times  a  year;  does  not  lose  consciousness 
entirely,  but  self  control. 

Has  to  have  assistance  in  dressing  and  undressing. 

This  claimant  is  so  disabled  from  his  disabilities  as  to  be  incapacitated  for  the 
performing  of  manual  labor  and  is  entitled  to  $30  per  month. 

This  certificate  is  descriptive  of  a  very  old  and  feeble  man,  mani- 
festing the  usual  symptoms  of  senile  degeneration.  He  was  suffering 
with  fatty  (dilated)  heart  and  consequent  oedema  of  lungs,  a  serious 
and  incurable  condition. 

The  nervous  prostration  for  which  he  was  pensioned  was,  by  the 
medical  action  which  fixed  his  present  rate  of  $30  per  month,  deter- 
mined to  be  epilepsy.  This  "epilepsy"  was  shown  to  be  manifested 
by  a  clonic  spasm  of  the  extremities.  There  were  no  other  signs  of 
disease  of  nervous  system  shown  by  the  evidence.  The  board  making 
this  last  examination  certify  that  he  had  epileptiform  attacks  two  or 
three  times  a  year.  This  inf requency  of  the  spasms  would  not  make 
it  necessary  for  him  to  have  the  frequent  and  periodical  personal  aid 
and  attendance  of  another  person;  hence  if  aid  and  attendance  were 
rendered  it  was  because  of  his  other  diseases,  and  senility.  It  is  noted 
that  the  board  recommended  the  rate  he  was  then  receiving. 

Dr.  Cronin's  affidavit,  referred  to  in  the  appeal,  appears  to  have 
been  based  upon  a  physical  examination  of  the  soldier,  hence  has  not 
as  much  weight  as  the  certificate  made  by  three  physicians  based  on  a 
like  physical  examination.  Furthermore,  pensioner's  title  to  the 
intermediate  rate  of  $50  per  month  provided  by  the  act  of  Congress 
approved  July  14,  1892,  must  be  established  by  the  certificate  of  med- 
ical examination  made  after  the  passage  of  the  act,  as  indicated  by  the 
following  language  used  in  said  act: 

That  soldiers  and  sailors  who  are  shown  to  be  totally  incapacitated  for  performing 
manual  labor  by  reason  of  injuries  received  or  disease  contracted  in  the  service  of 
the  United  States,  and  in  line  of  duty,  and  who  are  thereby  disabled  to  such  a  degree 
as  to  require  frequent  and  periodical,  though  not  regular  and  constant,  personal  aid 
and  attendance  of  another  person,  shall  be  entitled  to  receive  a  pension  of  fifty  dol- 
lars per  month  from  and  after  the  date  of  the  certificate  of  the.  examining  surgeons  or 
board  of  examining  surgeons  showing  such  degree  of  disability,  and  made  subsequent  to 
the  passage  of  this  act. 

The  intention  of  Congress  that  the  findings  of  a  board  of  examining 
surgeons  should  determine  title  to  the  said  rate  is  further  indicated  by 
the  House  report  on  the  bill,  which  says,  among  other  things — 

The  onJy  objections  which  can  V>e  ut^ed  a^maX  \Y\S&  YAW  *.t*,  fLwt,  that  it  may  pofl- 
Bibiy  be  liable  to  abuse,  whereby  appWcaxtia  lot  Y&ercABfe  taa.^  Y^  «*.  ^^s&  \m£ks&ssk^ 
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undertake  to  establish  the  fact  that  their  degree  of  disability  is  such  as  to  require  fre- 
quent and  periodical  aid  and  attendance  of  another  person,  when  in  fact  they  are  not 
so  greatly  disabled.  It  is  clear  that  the  act  fixing  the  $30  and  $72  rate  are  at  least 
equally  open  to  this  objection,  and  in  this  bill  it  is  sought  to  reduce  this  danger  to  a 
minimum  by  the  provision  that  the  increased  rate  shall  date. from  the  date  of  report 
of  board  of  examining  surgeons  showing  such  degree  of  disability.  Under  this  pro- 
vision the  findings  of  the  board  of  surgeons  is  given  precedence,  and  may  be  supple- 
mented, of  course,  but  not  controverted  or  negatived,  by  ex  parte  testimony. 

As  before  stated,  the  certificate  of  medical  examination  does  not 
describe  a  condition  resulting  from  nervous  prostration  (epilepsy) 
which  made  it  necessary  for  the  soldier  to  have  the  frequent  and  peri- 
odical aid  and  attendance  of  another  person,  hence  the  action  rejecting 
the  claim  was  fully  warranted,  and  is  hereby  affirmed. 


DISABILITY— RATE— ACT  JUNE  87,  1890-CEDEMA. 

Lee  K.  Janney. 

Appellant's  disability,  resulting  from  disease  of  left  foot  and  leg,  evidenced  by 
marked  swelling  of  entire  left  lower  extremity  in  marked  contrast  with  its  felt 
low,  simulating  elephantiasis,  due  to  local  oedema,  right  thigh  measuring  17 
inches,  left  18}  inches;  right  lower  thigh  15  inches,  left  16  inches;  knees  15 
inches;  right  calf  12,  and  left  17  inches;  right  ankle  9  inches,  left  15;  right  arch 
of  foot  8},  and  left  10  inches,  existing  in  a  degree  rendering  him  unable  to  earn 
a  support,  he  was  entitled  to  a  rate  of  $12  per  month  from  October  26,  1899,  and 
action  is  reversed. 

Assistant  Secretary  F.  L.  Campbell  to  the  Commissioner  of  Pemi*m%, 

August  SI,  1901. 

This  appellant,  Lee  K.  Janney,  formerly  a  private  in  Company  H, 
One  hundred  and  forty-sixth  Ohio  National  Guards  Infantry,  while  in 
receipt  of  a  pension  at  the  rate  of  $6  per  month  under  the  act  of  June 
27,  1890,  on  account  of  partial  inability  to  earn  a  support  by  manual 
labor,  filed  January  25,  1897  (Certificate  No.  912564),  a  claim  for 
increase,  which  was  rejected  March  13,  1899,  on  the  ground  that  the 
rate  of  pension  he  was  then  receiving  was  commensurate  with  the 
degree  of  his  inability  to  earn  a  support  by  manual  labor.  The  cause 
of  pensioner's  partial  inability  to  earn  a  support  by  manual  labor  was 
accepted  to  be  a  disease  of  left  foot  and  leg. 

From  the  action  rejecting  the  claim  for  increase  the  pensioner, 
through  the  recognized  attorneys  in  the  case,  filed  June  26,  1899,  an 
appeal,  contending  in  effect  that  the  disease  of  his  leg  had  become  so 
much  worse  that  he  could  not  walk  without  the  aid  of  a  cane;  that  the 
swelling  of  leg  below  the  knee  was  so  great  that  there  is  danger  of 
rupturing  the  skin  when  the  weight  of  the  body  is  brought  upon 
said  leg. 

With  the  appeal  were  filed  photographs  of  the  pensioner,  together 
with  an  affidavit  of  Dr.  Henry  Myev  shomng  VSaa  qo\^\^\wv  q>\  "&>r> 
soldier  as  revealed  by  a  physical  examination,     ^y^e  \AaXfe»Y  ^\A^^ 
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Upon  the  same  date  of  filing  this  appeal  (June  26,  1899)  be  filed 
another  claim  for  increase  which,  on  July  17,  1900,  was  also  rejected 
on  the  same  grounds  as  the  former  claim  for  increase. 

There  was  received  .in  the  Department  August  28,  1900,  a  commu- 
nication from  the  attorneys  in  the  case  expressing  a  desire  to  amend 
the  pending  appeal  and  stating  that  the  claimant  filed  with  his  last 
claim  for  increase  (June  26,  1899)  medical  evidence  showing  that  on 
account  of  the  swollen  condition  of  his  leg  he  is  wholly  disabled  for  all 
kinds  of  labor  or  for  business;  that  the  leg  was  twice  its  normal  size; 
that  owing  to  the  condition  of  the  leg  the  skin  is  in  danger  of  ruptur- 
ing if  he  bend  or  move  it;  that  the  leg  is  enlarged  from  foot  to  hip, 
and  "  the  flesh  and  skin  are  like  a  solid  marble  cast." 

The  communication  closes  with  the  statement  that  the  evidence  filed 
must  have  been  passed  without  the  careful  examination  it  required, 
and  that  "  the  Commissioner  erred  in  rejecting  his  claim  the  17th  day 
of  July,  1900." 

This  communication  will  be  treated  as  an  appeal  from  the  action 
^ejecting  the  claim  last  filed. 

The  following  is  a  copy  of  an  opinion  of  the  medical  referee  under 
date  of  August  6,  1901,  which  accompanied  the  papers  on  appeal: 

This  claimant's  attorneys  have  appealed  from  the  medical  actions  of  February  8f 
1899,  and  June  27,  1900.  The  disease  of  left  foot  and  leg,  for  which  he  was  pen- 
sioned, appears  to  be  simply  a  case  of  lymph  oedema,  and  it  is  not  an  inflammatory 
disorder,  nor  is  it  necessarily  a  painful  condition.  The  measurements  given  in  the 
reports  of  examination  made  in  1896,  1897,  and  1898,  show  as  follows:  In  1896  the 
left  knee  was  three-fourths  inch  and  the  left  calf  2  inches  larger  than  the  right  In 
1897  the  left  calf  was  found  2  inches  larger  than  the  right.  In  1899  the  knees  meas- 
ured each  15  inches,  and  the  left  calf  was  5  inches  larger  than  the  right  There 
was,  therefore,  an  increase  of  3  inches  difference  between  the  calves  of  the  legs  from 
1897  to  1899.  The  claimant  had  in  1899  attained  to  the  age  of  65  years  and  pre- 
sented some  evidences  of  senile  debility.  It  is  my  opinion  that  the  rejection  of 
increase  on  February  8,  1899,  was  proper,  but  that  increase  to  $8  a  month  should 
have  been. allowed  from  October  26,  1899.  If  the  case  is  resubmitted,  increase  to  $8 
a  month  will  be  allowed  from  October  26,  1899,  for  "  disease  of  left  foot  and  leg  and 
senility." 

The  certificate  of  medical  examination  of  May  12,  1897,  on  which 
the  action  of  March  13,  1899,  was  based,  reads  as  follows: 

Pulse  rate,  72;  respiration,  18;  temperature,  98J;  height,  5  feet  9}  inches;  weight, 
145  pounds;  age,  63  years. 

General  appearance  good;  body  well  nourished.  Skin  and  eyes  bile-tinged  and 
tongue  yellow  coated.  Left  leg  cedematous  from  knee  to  ankle.  At  left  ankle  4  inches 
larger  around  than  right,  and  at  calf  2  inches  larger;  skin  of  whole  leg  healthy  and 
clean  and  no  evidence  of  cause  of  swelling.  No  cedema  of  any  other  part  of  body. 
Rating,  six-eighteenths  for  disease  of  left  leg.  No  disease  of  left  foot  No  evidence 
whatever  of  disease  of  heart,  vertigo,  piles,  rheumatism,  or  general  breaking  down 
of  system.  No  disability  in  either  case.  No  rating.  No  evidence  of  dropsy  except 
that  of  left  leg  rated  above. 
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No  evidence  of  disease  of  liver,  kidneys,  or  urinary  organs.    Urine  straw  color, 
jecific  gravity,  1020;  acid,  no  albumen,  no  sugar.     No  disability,  no  rating. 
Claimant  is  evidently  troubled  with  indigestion  and  faulty  assimilation,  with  torpid 
,  er,  with  all  reflex  sensations.    Rating  four-eighteenths  for  indigestion  and  results. 
3  evidence  of  vicious  habits. 

This  examination  showed  the  pensioner  to  be  of  good  genera 
>pearance,  body  well  nourished  and  free  from  all  evidences  of  disease 
iier  than  the  swollen  left  leg.  The  board  expresses  the  opinion  that 
5  is  troubled  with  indigestion.  This  opinion  appears  to  have  been 
used  upon  the  pensioner's  complaints,  as  no  symptoms  of  indigestion 
e  described  in  the  certificate. 

The  only  incapacitating  condition  shown  is  the  diseased  leg.  The 
celling  was  at  time  of  examination  limited  to  the  leg;  that  is,  from 
lee  to  ankle.  The  thigh  and  foot  were  not  then  involved.  The  skin 
rer  the  whole  leg  was  "  healthy  and  clean."  It  was  not  shown  that 
ie  leg  was  painful,  and  the  character  of  the  disease  makes  it  probable 
iat  the  part  was  not  painful. 

In  view  of  these  facts  the  Department  concludes  that  the  rate  of 
msion,  $6  per  month,  the  soldier  was  then  receiving  was  adequate, 
id  the  action  of  March  13, 1899,  rejecting  the  claim  for  increase  filed 
inuary  25,  1897,  is  affirmed. 

The  soldier  was  examined  October  26,  1899,  under  the  claim  filed 
ane  26,  1899,  when  his  condition  was  reported  to  be  as  follows: 

Pulse  rate,  80-84-90;  respiration,  17-19-24;  temperature,  98.6;  height,  5  feet  9J 
ches;  actual  weight,  148  pounds;  age,  65  years. 

Disease  of  left  foot  and  leg:  There  is  marked  swelling  of  entire  left  lower  extrem- 
is in  marked  contrast  with  its  fellow,  simulating  elephantiasis,  due  to  local  oedema, 
e  connective  tissue  being  the  only  structure  involved.  No  disease  of  muscles  or 
raes.  This  is  due  to  some  local  vascular  trouble,  probably  athromatous,  in  poplit- 
.1  or  femoral  vein.  Right  thigh  measured  17  inches;  left,  18 }  inches;  right  lower 
igh,  15  inches;  left,  16  inches;  right  knee,  15  inches;  left,  15  inches;  right  calf,  12 
ches;  left,  17  inches;  right  ankle,  9  inches;  left,  15  inches;  right  arch  of  foot,  8} 
ches;  left,  10  inches.  This  condition  causes  lameness.  Disease  of  left  leg,  enlarge- 
ent,  and  swelling  of  leg.    Kate,  eight-eighteenths. 

Disease  of  liver:  Liver  measures  5  inches  mammary  line,  no  nodules,  no  jaundice; 
or  4  chloasma  spots  on  face;  tongue  and  teeth  fair.    No  rate. 
Kidney  disease:  Urinalysis,  specific  gravity,  1020;  acid,  yellow.     No  sugar,  /io 
bumen.    No  rate. 

Disease  of  eyes:  Conjunctivitis  of  both  eyes;  reaction  normal;  arcus  senilis  both 
res  well  marked;  fringe  is  most  marked  on  lower  border  of  cornea;  sees  with  either 
re  twenty  forty-fifths.     Rate  two-eighteenths. 

Indigestion:  Teeth  fair,  tongue  coated,  face  pale,  emaciated,  distention  of  abdomen 
/  gases.  Vegetative  functions  not  well  performed.  Claimant  is  anaemic.  No  evi- 
mce  of  vicious  habits.    No  other  disability. 

It  was  upon  the  showing  in  this  certificate  of  medical  examination 
iat  the  adverse  action  of  July  17,  1900,  was  baaed.     TVufc  !&»&»& 
rferee  is  of  the  opinion  that  increase  to  $8  per  mowfti  ^sv^Xsk^ 
en  allowed  from  the  date  of  this  last  medical  emm\T***AOTu 
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While  it  is  probable  that  the  photographs  of  the  pensioner,  which 
were  filed  with  the  first  appeal,  June  26, 1899,  were  not  before  the  medi- 
cal division  at  date  of  the  rejection  of  claim  for  increase,  filed  June  26, 
1899,  they  were  doubtless  considered  when  the  opinion  of  the  medical 
referee  was  prepared. 

It  is  believed  by  the  Department  that  the  photographs  referred  to 
and  the  description  of  the  soldier  in  the  last  certificate  of  examination 
show  that  his  condition  is  such  that  he  can  not  earn  any  part  of  his 
support  by  manual  labor. 

The  leg  from  groin  to  toes  appears  to  be  invaded  by  the  disease. 
It  is  doubtless  true,  as  stated  by  the  medical  referee,  that  it  "  is  not 
an  inflammatory  disorder,  nor  is  it  necessarily  painful,"  yet  the  leg  is 
greatly  enlarged,  hard  and  tense,  and  the  risk  assumed  in  any  attempt 
to  do  manual  labor  would  indeed  be  great. 

For  these  reasons  it  is  concluded  that  the  proposed  rate  of  $8  per 
month  is  inadequate,  and  that  the  maximum  rate  of  $12  per  month 
should  be  allowed  from  the  date  of  the  last  certificate  of  medical 
examination,  October  26,  1899.  For  this  purpose  the  action  of  July 
17,  1900,  is  reversed. 


FEE  AGREEMENTS-INCREASE— ACTS  OF  JUNE  87,  1890,  AND  MARCH  3, 

1891. 

John  H.  Afflerbach  (claimant). 
Lewis  Heininger  (attorney). 

The  fee  in  a  claim  for  increase  under  the  act  of  June  27, 1890,  regardless  of  the  cause 
upon  which  said  claim  is  based,  is  governed  by  the  fourth  proviso  of  the  pension 
appropriation  act  of  March  3,  1891,  and  can  not  exceed  $2. 

Assistant  Secretary  JF.  L.  Campbell  to  the  Commissioner  of  Pension^ 

August  31,  1901. 

Lewis  Heininger,  of  Washington,  D.  C,  on  July  16,  1901,  entered 
an  appeal  from  the  action  of  the  Bureau  in  the  matter  of  fee  on  the 
issue  of  February  6,  1901,  in  the  claim  for  increase  of  pension  under 
the  act  of  June  27,  1890,  of  John  H.  Afflerbach,  who  served  in  Com- 
pany C,  One  Hundred  and  Seventy-fourth  Pennsylvania  Drafted 
Militia. 

The  soldier  was  in  receipt  of  pension  under  the  act  of  June  27, 1890, 

at  the  rate  of  $6  per  month  on  account  of  partial  inability  to  earn  a 

support  by  manual  labor  from  disease  of  digestive  organs,  when  on 

September  7,  1899,  in  his  behalf,  the  appellant  filed  a  declaration  for 

increase  of  pension  under  $&v&  rat,  \\i^V\q>dl  $>»«»»»<&  ^v^&^w^u^ 

catarrh  of  stomach,  nervous  &y^^W&^  \,to\^^^^\A^w^\s^s^ 
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were  alleged  as  disabling  causes.  He  filed  January  3, 1901,  the  claim- 
ant's affidavit  in  which  disease  of  heart  was  alleged  as  a  disabling  cause. 

A  medical  examination  was  held  May  16,  1900,  from  which  date  cer- 
tificate issued  February  6,  1901,  to  allow  the  rate  of  $10  per  month  for 
partial  inability  to  earn  a  support  by  manual  labor  from  disease  of 
digestive  organs  and  disease  of  heart.  On  said  issue  Mr.  Heininger 
was  certified  a  fee  of  $2.  On  appeal  he  contends  for  the  allowance  of 
a  fee  of  $10. 

It  appears  that  the  rate  of  $10  per  month  was  allowed  on  account 
of  partial  inability  to  earn  a  support  by  manual  labor  from  disease  of 
digestive  organs  and  disease  of  heart.  As  has  been  stated,  the  rate 
of  $6  per  month  was  allowed  on  account  of  partial  inability  to  earn  a 
support  from  disease  of  digestive  organs. 

The  appellant  argues,  in  substance,  that  the  approval  for  the  allow- 
ance of  increase  of  pension  on  account  of  the  soldier's  inability  to 
earn  a  support  by  manual  labor  from  disease  of  heart  in  addition  to 
inability  from  disease  of  digestive  organs  is,  in  effect,  an  allowance  of 
additional  pension  on  account  of  disability  due  to  disease  of  heart,  and 
therefore  a  fee  of  $10  should  be  paid  to  him  for  securing  additional 
pension. 

The  question  at  issue  was  decided  by  the  Department  in  the  case, 
Joseph  F.  Smith  (7  P.  D.,  11),  dated  August  13,  1893.  It  is  there 
held  that — 

The  fee  in  a  claim  for  increase  of  pension  under  the  act  of  June  27,  1890,  regard- 
less of  the  causes  upon  which  said  claim  is  based,  is  governed  by  the  fourth  proviso 
to  the  pension  appropriation  act  of  March  3,  1891,  and  can  not  exceed  $2. 

The  fourth  proviso  to  the  appropriation  act  of  March  3,  1891,  pro- 
vides as  follows: 

Hereafter  no  agent  or  attorney  shall  demand,  receive,  or  be  allowed  any  compen- 
sation under  existing  law  except  two  dollars  in  any  claim  for  increase  of  pension  on 
account  of  increase  of  disability  for  which  pension  has  been  allowed.    *    *    * 

The  decision  in  the  case  of  Joseph  P.  Smith,  supra,  was  followed  by 
the  decision  of  the  Department  in  the  case  of  George  Jacobs  (7  P.  D., 
39).  The  rule  laid  down  in  the  case  of  Joseph  P.  Smith,  supra,  was 
approved  and  the  question  was  further  discussed.  In  every  case  on 
appeal  to  this  Department  in  which  was  presented  for  consideration 
the  question  as  to  the  amount  of  fee  to  be  paid  in  claims  for  increase 
under  the  act  of  June  27,  1890,  filed  subsequently  to  the  act  of  March 
3,  1891,  the  date  of  the  approval  of  the  act  reducing  the  fee  in  claims 
for  increase  to  $2,  the  Department  has  invariably  followed  its  decision 
in  the  case  of  Joseph  P.  Smith,  supra.  In  that  case,  and  in  the  case 
of  George  Jacob,  the  Department  considered  at  length  argument 
similar  to  that  submitted  by  the  appellant  in  this  case.  It*  \s»  \sk& 
believed  that  it  is  necessary  to  say  any  thing  vol  aA&\\A.o\y.  \r>  >J&fc  nSrsw^ 
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which  have  already  been  expressed  relative  to  the  law  applicable  to  the 
payment  of  fees  in  claims  for  increase  under  the  act  of  June  27, 1890. 

The  appellant  states  that  the  decisions  of  the  Department  upon  the 
issue  in  question  are  contrary  to  the  act  of  Congress  approved  May  9, 
1900,  but  fails  to  point  out  any  conflict  and  the  Department  is  unable 
to  discover  any. 

The  action  of  the  Bureau  in  denying  the  appellant  a  fee  in  excess  of 
$2  for  securing  an  increase  of  pension  under  the  act  of  June  27, 1890, 
is  in  strict  accord  with  the  law  as  construed  by  this  Department  and, 
therefore,  is  affirmed. 

commencement— act  of  june  87,  1890. 
James  McHarry. 

Original  invalid  pension  granted  under  the  provisions  of  section  2  of  the  act  of  Jane 
27, 1890,  must  commence 'from  the  date  of  filing  an  application  therefor,  and  the 
action  of  the  Bureau  in  commencing  the  pension  in  this  case  from  the  date  of 
the  examining  surgeon's  certificate  of  examination  was  error. 

Assistant  Secretary  F.  L.  Campbell  to  the  Corrvinissioner  of  Pension*. 

May  H,  1901. 

The  claimant,  James  McHarry,  formerly  a  landsman  on  the  U.  S.  S. 

Galena,  filed  on  July  28,  1890,  an  application  for  pension  under  the 

provisions  of  the  act  of  June  27,  1890,  which  was  rejected  by  your 

Bureau  October  7,  1891,  on  the  ground  that  no  ratable  disability  had 

been  shown.     On  November  9,  1891,  claimant  filed  the  testimony  of 

A.  E.  Coy,  M.  D.,  setting  forth  that  he  was  afflicted  as  follows: 

Muscular  rheumatism  of  the  back  and  hips,  for  which  he  has  been  under  my 
treatment,  and  unable  to  attend  to  business  for  two  weeks  at  a  time.  He  is  lame  in 
the  left  ankle  from  an  injury  received  while  in  the  service.  Also  failure  of  eyesight 
(myopia). 

Affidavits  from  some  of  claimant's  neighbors  were  also  filed,  setting 
forth  that  he  was  afflicted  with  rheumatism  and  an  injured  ankle. 

On  December  5,  1891,  your  Bureau  reopened  his  case  for  further 
consideration. 

On  January  11,  1892,  he  was  medically  examined  by  the  board  at 
Chicago,  111.  On  November  7,  1892,  he  was  granted  a  pension  at  the 
rate  of  $8  a  month  from  January  11,  1892  (the  date  of  said  medical 
examination). 

On  February  18,  1897,  claimant  filed  an  application  for  increase  of 
pension  on  account  of  "rheumatism,  injury  to  left  ankle,  and  lumbago, 
or  disease  of  the  kidneys;"  and  claiming  further: 

That  under  the  provisions  of  the  act  of  Congress  approved  March  6,  1896,  he  w 
justly  entitled  to  a  reconsideration  of  his  claim;  that  he  was  disabled  in  a  pensionable 
degree  at  the  date  of  filing  his  first  declaration  under  the  provisions  of  the  act  of 
June  27,  1890;  and  that  under  t\\ea£Xol^\Mc\\^A^^>^*Vfc^ 
the  original  filing,  some  time  \u  t\\e  yea*  m*>  V?v\Vj  ^  ,\x^«^^\VTw^^%^ass^ 

1892. 
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On  April  25,  1899,  your  Bureau  rejected  the  claimant's  application. 

On  April'  29,  1899,  he  appealed  from  said  action,  contending,  first, 
that  he  should  be  allowed  the  highest  rate  allowed  by  the  act  of  June 
27, 1890;  second,  that  there  should  be  "a  reissue  of  pension,  to  cover 
the  time  from  the  date  of  his  first  application  to  the  date  wnen  the 
pension,  was  made  to  commence. " 

These  facts  were  presented  for  your  consideration  by  this  Depart- 
ment on  November  23,  1900,  and  your  further  attention  invited  to  the 
fact  that  the  records  in  the  claim  disclosed  the  fact  that  you  had  caused 
appellant's  pension  to  commence  on  January  11,  1892,  the  date  of  a 
medical  examination,  instead  of  on  July  28,  1890,  the  date  when  he 
filed  his  declaration. 

The  above  facts  were  presented  with  the  request  that  you  report 
your  reasons  for  such  action,  stating  under  what  statute  or  ruling  said 
action  was  based. 

Your  attention  was  also  invited  to  the  fact  that  section  2  of  the  act 
of  June  27,  1890,  provides  specifically  that  pensions  thereunder — 

Shall  commence  from  the  date  of  filing  of  the  application  in  the  Pension  Office. 

I  have  received  your  report,  in  which  you  state  that — 

The  date  of  commencement  from  date  of  medical  examination  finding  a  ratable 
disability  was  in  accordance  with  the  practice  at  the  time,  though  the  medical 
branch  usually  fixed  the  date. 

The  report  of  your  medical  referee,  to  which  you  invite  my  atten- 
tion, is  as  follows: 

This  is  an  appeal  from  the  rejection  of  February  16, 1899,  of  the  claim  for  increase 
of  pension  under  the  act  of  June  27,  1890,  and  for  the  benefit  of  the  act  of  March  6, 
1896,  filed  February  18,  1897.  The  claimant  is  pensioned  at  $8  a  month  for 
rheumatism. 

The  original  application  for  pension  under  this  act  which  was  filed  July  28,  1890, 
was  rejected  October  7,  1891.  It  was  subsequently  reopened,  a  new  medical  exami- 
nation held,  and  a  pension  of  $8  a  month  granted  (Order  164),  for  rheumatism  the 
date  of  commencement  being  fixed  by  the  legal  branch  of  the  office  at  January  11, 
1892,  the  date  of  this  new  medical  examination. 

A  careful  review  of  all  the  papers  in  the  case  warrants  the  opinion,  first,  that  a 
ratable  disability  under  this  act,  even  as  it  was  then  construed  (Order  164),  was  not 
shown  prior  to  January  11,  1892;  second,  that  the  rate  of  $8  is  now  ample  rating  for 
all  the  permanent  disability  shown  in  this  case,  every  cause  of  disability  being  con- 
sidered. The  denial  of  increase  and  of  rerating  under  the  act  of  March  6,  1896,  is, 
bo  far  as  this  division  is  concerned,  correct  and  in  accordance  with  the  papers  in  the 


The  action  of  February  16,  1899,  is  therefore  adhered  to. 

It  can  scarcely  be  maintained  that  at  the  inception  of  adjudications 
under  this  statute  it  was  advisable  to  place  in  the  hands  of  your  med- 
ical force  the  adjustment  of  matters  wholly  legal  in  character,  nor  is  it 
understood  how,  in  an  original  adjudication,  the  very  plain  language 
of  the  statute — 

shall  commence  from  the  date  of  the  filing  o£  the  application  YTv\X^^wv*\ovvOSkRfc — 

?ouJd  be  overlooked  or  misconstrued. 
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If,  as  stated,  the  medical  officers  of  your  Bureau  "  usually  fixed  the 
date"  (of  commencement),  this  was  an  erroneous  assignment  of  a 
legal  duty. 

But  in  tliis  particular  case  it  would  appear  that  the  medical  officers 
did  not  fix  the  date,  but  that  it  was  established  by  those  whose  ordi- 
nary duty  it  would  be  to  fix  rates  and  dates  of  commencement, 
although  the  approval  for  commencement  from  date  of  filing  original 
declaration  was  canceled  and  the  date  of  the  medical  examination  was 
substituted. 

Assuredly  it  majr  not  be  charged  that  the  statute  is  ambiguous  or 
subject  to  doubt  as  to  its  meaning  or  proper  construction. 

Nor  have  I  been  able  to  discover  that  the  Department  has  in  any 
way  contributed  to  this  unfortunate  construction  of  the  law  in  ques- 
tion. On  the  contrary,  within  a  few  days  over  a  month  after  this  law 
received  the  approval  of  Congress  the  then  Commissioner  of  Pensions, 
upon  his  own  inquiry  as  to  the  point  in  question,  was,  August  6, 1890, 
advised  by  Assistant  Secretary  Bussey  that — 

The  Department  holds,  in  accordance  with  the  requirements  of  the  act  of  June  27, 
1890,  and  with  rulings  already  made  construing  the  same,  that  the  date  of  pensions, 
granted  under  said  act,  must  begin  from  the  date  of  the  filing  of  a  formal  application. 
*    *    *    (Vol.  4  P.  D.,  140.) 

In  the  claim  of  Timothj'  L.  Carley  (7  P.  D.,  12),  decided  August  18, 

1893,  this  ruling  was  reasserted,  as  follows,  in  so  far  as  the  direct  issue 

in  question  is  concerned: 

All  pensions  granted  under  the  second  section  of  the  act  for  disabilities  which 
incapacitate  for  the  performance  of  manual  labor  in  such  a  degree  as  to  render  the 
claimant  unable  to  earn  a  support  should  commence  from  the  date  of  filing  the 
application  therefor  in  the  Bureau  of  Pensions,  after  the  passage  of  said  act,  upon 
proof  that  a  pensionable  disability  existed  at  the  time  such  application  was  filed. 

This  ruling  was  reaffirmed  in  the  claim  of  Alexander  Eastman, 
November  7,  1896  (8  P.  D.,  358),  and  in  the  claim  of  Galen  Peters, 
August  3,  1897  (9  P.  D.,  102);  again,  February  17,  1898,  in  the  claim 
of  Rollin  Lewis  (9  P.  D.,  216);  also,  December  31,  1898,  in  the  claim 
of  Preston  M.  Rohn  (10  P.  D.,  72). 

Thus  it  will  be  observed  the  printed  decisions  and  instructions  of 
the  Department  upon  this  issue  present  an  unbroken  line  of  direct, 
specific,  and  harmonious  directions. 

This  claim  was  adjudicated  in  November,  1892,  subsequent  to  the 
reception  in  your  Bureau  of  well-defined  directions  upon  the  exact 
point  in  issue,  and  in  direct  conflict  therewith.  The  Department 
never  possessed  authority  to  modify  or  direct,  or  to  consent  to  modi- 
fication or  change  by  the  Bureau  of  the  plain  and  unqualified  provisions 
of  the  law. 

If  it  was  the  judgment  of  the  Bureau  that,  under  the  original  claim, 
the  proof  disclosed  no  pensvonaXAa  <j,o\\&\\ao\n&  \«A«  \ka.  statute,  no 
issue  should  have  been  \nafo.    T\ifc  Okwykv  ^wft&AwqOoRRsi  top&&. 
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The  action  as  to  date. of  commencement  was  clearly  error  and  without 
luthoritv  of  law. 

October  29,  1891,  the  claimant  executed  an  affidavit  which  was  filed 
in  your  Bureau,  November  9,  1891,  reciting  that — 

He  is  applicant  No.  20470  for  pension,  act  27  June,  1890.  He  feels  that  great 
njiitftice  has  been  done  him  in  the  rejection  of  his  claim  by  the  doctors.  The  con- 
iition  of  his  eyes  is. such  as  to  disqualify  him  for  any  work  at  any  time  by  gaslight, 
>r  any  other  than  sunlight.  He  is  entirely  disabled  for  any  occupation  involving 
>rdinary  manual  labor,  on  account  of  pain  in  back,  disease  of  kidneys,  and  injury 
©  left  ankle,  causing  him  to  be  lame.  •  That  even  in  his  light  work  as  a  barber  he 
suffers  more  or  less  all  the  time  from  weakness  and  pain  in  the  region  of  the  kidneys, 
so  in  the  past  year  he  has  been  entirely  laid  up  repeatedly  for  a  week  or  ten  days  at 
i  time,  and  much  of  the  time  when  trying  to  work  must  quit  from  one  to  three  hours 
before  end  of  day  on  account  of  these  pains.     He  prays  his  case  may  be  reconsidered. 

On  the  27th  day  of  March,  1901,  this  Department  reviewed  the 
•ejected  pension  claim  of  John  A.  Martin,  late  of  Company  D,  First 
Battalion  Pennsylvania  Volunteer  Infantry,  under  docket  numbered 
50873.  This  also  was  a  claim  under  the  acts  of  June  27,  1890,  and 
March  6,  1S96. 

This  decision  is  found  in  P.  L.  Book  No.  413,  and  discloses  the  fol- 
lowing facfs  and  finding: 

Soldier  filed  his  first  declaration  for  pension  September  16,  1890,  in  which  causes 
or  disability  were  alleged  which  were  not  found  to  exist  by  medical  examination 
nade  under  the  claim.  Subsequently  he  filed  an  affidavit  in  which  additional  dis- 
utilities were  alleged.  A  medical  examination  revealed  a  pensionable  condition  and 
tension  was  made  to  begin  from  the  date  of  said  affidavit,  which  met  all  the  require- 
nents  of  a  valid  declaration. 

Held:  That  no  .error  was  made  by  such  adjudication,  as  the  evidence  in  the  case 
ailed  to  show  a  pensionable  condition  prior  to  the  date  of  filing  the  affidavit,  June  9, 
1892. 

The  affidavit  in  the  case  at  bar,  filed  in  the  Bureau  November  9, 
L891,  may  properly  be  treated  as  a  declaration  for  pension,  and  it  is 
iccepted  as  such.  It  remains  to  be  ascertained  whether  or  not  on  that 
late  this  claimant  was  ratably  disabled,  as  provided  by  the  act  in 
question. 

One  month  after  the  filing  of  this  paper  the  Bureau  directed  a  medi- 
cal examination  under  very  careful  instructions  by  its  medical  officers. 

This  examination  was  held  a  month  later,  January  11,  1892,  the 

claimant  stating  to  the  surgeons  that — 

He  makes  the  following  statement  upon  which  he  bases  his  claim  for  original 
(pension):  Left  ankle  was  injured  by  recoil  of  gun  on  U.  S.  S.  Galena  at  Fort  Morgan, 
Mobile  Bay,  August  5,  1864,  and  has  been  lame  ever  since.  Is  subject  to  lumbago; 
pain  in  small  of  back  and  hips — at  times  unable  to  stand  erect.  Sight  has  been 
gradually  failing  for  last  five  years.  Is  a  barber  by  occupation;  frequently  is  unable 
to  work. 

Thereupon  the  board  of  surgeons  proceeded  to  examine  lbs,  otaveaaxsN^ 
stating  as  follows: 

Upon  examination  we  rind  the  following  objective  ,cotv<\\Xa.oh^.  V\*\s*  ^^  ^ 
spiration,  18;  temperature,  98.2;  height,  5  ieet  4  iucbes;  ^e\«h\.,  V**  Vvw^  *^ 

*•  d.—vol.  11 33 
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60  years.  No  visible  evidence  of  injury  to  left  ankle — no  enlargement,  no  deformity. 
Both  ankles  same  measurement — over  malleoli,  10$  inches;  over  instep,  9 J  inches. 
There  is  chronic  inflammation  of  tarsal  joint,  no  pain  on  manipulation  or  jarring; 
limps  in  locomotion.  On  injury  to  left  ankle  six-eighteenths.  Kidneys  are  normal; 
urine  acid,  sp.  gr.  1012;  color,  pale  straw;  abnormal;  no  sugar  by  Haines's  test;  no 
albumen  by  heat  and  nitric  acid.  On  kidney  disease  no  eighteenths.  Sight  is  nor- 
mal for  age — both  eyes,  twenty-sixtieths  hyperopic  astigmatism,  corrected  by  glasses 
to  twenty-twentieths.  Disease  of  eyes  no  eighteenths.  Both  shoulders  and  left 
elbow  decidedly  crepitant  and  painful  on  manipulation;  also  pain  on  bending  of 
body  or  hips.  Heart  normal.  Rheumatism  eight-eighteenths.  No  other  disability 
found. 

On  the  same  date  and  subsequent  to  the  filing  of  the  affidavit  of 
November  9,  1891,  claimant  filed  the  testimony  of  several  friends  and 
neighbors  indicating  an  impairment  in  his  ability  to  earn  a  support  by 
manual  labor,  from  causes  stated  and  found  by  the  surgeons. 

It  is  believed  this  claimant  was  entitled  to  the  minimum  rating  from 
the  date  of  filing  his  declaration,  November  9, 1891,  and  the  papers  in 
the  claim  are  herewith  returned  for  read  judication  in  accordance  with 
this  view. 

Title  to  a  rating  from  an  earlier  date  is  not  shown. 

In  April,  1891,  when  first  medically  examined,  soldier  was  50  years 
of  age,  5  feet  2  inches  in  height,  weighed  162  pounds.  Little  evidence 
of  disability  from  any  of  the  causes  alleged  was  found.  Soldier  was 
rated  two-eighteenths  for  lumbago. 

The  medical  examination  of  November,  1898,  discloses  no  material 
change  in  soldier's  condition.    He  is  clearly  not  entitled  to  increase. 

Your  action  in  the  premises,  save  as  to  date  of  commencement,  is 
affirmed. 


FKK— FEE  AGREEMENTS-DEPENDENT  PARENT'S  C'LuVIMS— SECTION  4707, 

revised  statutes,  and  act  of  june  *7,  18ik>. 

Mary  Horan,  Mother  (claimant). 
James  F.  Rushing  (attorney). 

Under  the  fourth  section  of  the  act  of  June  27,  1890,  fee  of  but  $10  can  \\e  paid  an 
attorney  for  services  in  a  claim  filed  under  any  of  the  provisions  of  said  act;  and 
the  question  a*»  to  whether  a  dependent  parent's  claim  was  properly  granted 
under  the  provisions  of  section  1  of  said  act  can  not  be  decided  upon  appeal  as 
to  a  question  of  fee,  but  the  remedy  must  be  sought  in  an  application  to  the 
Commissioner  of  Pensions  for  a  readjudication  of  a  claim  and  a  reissue  under 
the  general  law  as  it  existed  prior  to  the  passage  of  the  first  section  of  the  act 
of  June  27,  1890. 

A**i*tant  Secretary  JF.  L.  Campbell  to  the  Cofttvi-ixsioner  of  Pensions 

August  31,  190 L 

James  F.  Rusting,  oi  TYeutow  ^.  J.,  ou  July  25,  1901,  tiled  a   • 

motion  to  reconsider  the  dmAotv  oi  V\v*  \te^\\x^\&>  ^  ( 

affirming  the  action  ot  tVve  Bureau \\\  0^a\n\t^Vy^  *.  \s*  \t.  ram** 
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$10  upon  issue  to  allow  a  dependent  parent's  pension  under  the  act  of 
June  27,  1890,  in  the  above-entitled  case. 

Certificate  issued  August  14,  1900,  in  the  claim  to  allow  pension  to 
Man-  Horan  as  dependent  mother  of  John  Horan,  under  the  provi- 
sions of  the  first  section  of  the  act  of  June  27,  1890.  On  said  issue  a 
fee  of  $10  was  certified  to  the  appellant.  He  contended  for  a  fee  of 
$25  under  articles  of  agreement.  The  action  of  the  Bureau  was 
affirmed  upon  the  ground  that  a  fee  in  excess  of  $10  can  not  be  certi- 
fied to  an  attorney  for  his  services  in  securing  an  allowance  of  pension 
under  the  act  of  June  27.  1890. 

In  this  motion  as  upon  appeal.  Mr.  Rusling  argues  that  pension 
should  have  been  allowed  under  the  provisions  of  the  general  law. 
Such  contention  is  not  in  point.  The  fact  is  that  pension  has  been 
allowed  under  the  provisions  of  the  act  of  June  27,  1890.  Whether 
right  or  wrong  the  action  of  the  Bureau  in  allowing  pension  under  the 
act  of  June  27,  1900,  can  not  be  reviewed,  as  said  question  relates 
solely  to  the  merits  of  the  claim  for  pension.  The  action  of  the 
Bureau  in  a  claim  upon  its  merits  can  not  be  reviewed  upon  appeal 
from  its  action  in  the  matter  of  fee. 

The  appellant  complains  that  the  proper  fee  has  not  been  certified  to 
him.  For  the  purpose  of  supporting  his  contention  for  a  greater  fee 
than  has  been  certified  to  him,  he  declares  that  pension  in  this  case 
should  have  been  allowed  pursuant  to  some  law  other  than  that  under 
which  the  claim  was  approved;  but  he  has  taken  no  steps  looking  to 
the  correction  of  the  error  which  he  asserts  has  been  committed.  He 
permits  the  supposed  error  to  remain  uncorrected  and  takes  steps  look- 
ing to  the  payment  of  a  fee  for  services  in  such  claim  as  he  believes 
should  have  been  allowed  bv  the  Bureau. 

The  rule  is,  and  in  conformity  therewith  this  Department  has  inva- 
riably held,  that  only  such  fee  shall  be  paid  as  the  law  directs  for  such 
pension  as  has  been  secured  by  an  attorney  for  a  claimant. 

In  this  case  pension  has  been  secured  by  the  appellant  under  the  pro- 
visions of  the  first  section  of  the  act  of  June  27.  1890.  One  of  the 
plain  mandates  contained  in  section  4  of  said  act  is  that  a  fee  in  excess 
of  $10  can  not  be  paid  for  prosecuting  a  claim  for  pension  under  the 
provisions  of  the  act  of  June  27.  1890.  Therefore  a  fee  in  excess  of 
$10  can  not  be  paid  for  sen-ices  in  a  claim  under  said  act.  (See  case 
of  Sarah  O.  Stockwell.  lo  P.  D.,  428.) 

No  error  is  found  in  the  decision  of  the  Department;  therefore  this 
motion  is  overruled. 
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incurrence— line  of  duty— evidence— presumption . 

Francis  Baltzer. 

The  prior  soundness  of  the  claimant  being  well  established  and  it  being  shown  that 
he  performed  active  duty  of  the  most  arduous  character,  immediately  following 
which  he  was  taken  sick  with  a  congestive  chill  and  sent  to  hospital,  whereafter 
three  months'  treatment  he  was  discharged  the  service  on  account  of  inguinal 
hernia  and  synovitis  of  the  knee  joint,  and  there  being  no  intimation  that  he 
was  at  any  time  outside  the  line  of  duty,  it  will  lie  presumed  that  his  alleged 
double  hernia  was  the  result  of  his  military  service  in  line  of  dutv. 

Assistant  Secretary  F.  L.  Campbell  to  the  Cwnniixsiontr  of  '  Penximx, 

August  31.1901. 

Francis  Baltzer,  late  of  Company  E,  Eighty-fourth  Illinois  Infantry, 
is  a  pensioner  under  the  act  of  June  27,  1890,  at  $12  per  month,  on 
account  of  disability  arising  from  double  inguinal  hernia  (complete 
and  complicated),  disease  of  rectum,  and  rheumatism.  Previous  to 
the  allowance  of  that  pension  he  had  filed,  March  5,  1878,  a  claim 
under  the  general  law,  in  which  he  alleges  that  at  Camp  Smith,  near 
Nashville,  Tenn.,  about  December  26,  1862,  he  was  taken  with  a  con- 
gestive chill  and  became  paralyzed,  caused  by  cold  and  exposure. 
When  partialh'  convalescent  and  while  in  hospital,  he  was  taken 
with  severe  pains  in  his  abdomen,  and  when  the  surgeons  examined 
him  he  was  pronounced  to  be  badly  ruptured,  and  the  opinion  was 
expressed  that  the  same  was  caused  by  overexertion  and  carrying  too 
much  weight  upon  his  person.  In  another  statement,  filed  July  11. 
1881,  claimant  alleged  that  it  was  in  the  latter  part  of  December,  1862. 
he  was  taken  with  a  congestive  chill  and  severe  vomiting,  and  became 
so  paralyzed  as  to  be  wholly  unable  to  move  any  portion  of  his  body 
except  his  tongue  and  ejres;  that  he  had  severe  pains  in  his  abdomen, 
and  after  examination  by  a  surgeon  was  pronounced  to  be  ruptured. 
Still  another  statement,  filed  Januarv  30,  1891,  is  substantiallv  to  the 
same  effect  as  regards  the  rupture,  and  shows  in  addition  that  claim- 
ant's knees  swelled  to  a  great  size  from  inflammatory  rheumatism. 

Claimant  was  discharged  the  service  on  a  surgeon's  certificate  of 
disabilitv  on  account  of  '"inguinal  hernia  and  chronic  svnovitis  of  the 
knee  joint/'  A  special  examination  of  the  claim  was  held,  after  which 
it  was  rejected  May  26,  1SK4,  on  the  ground  that — 

The  record  fails  to  show  that  the  hernia  mentioned  therein  was  incurred  in  service 
and  line  of  duty;  claimant's  means  of  obtaining  information  have  been  exhausted 
without  proving  his  title  to  pension.  Some  of  the  testimony  obtained  tends  to  show 
that  the  hernia  existed  prior  to  enlistment,  none  of  it  shows  when  or  where  the  rup- 
tures were  incurred,  discrepant  stories  are  told  a*  to  origin,  attributed  to  claimant, 
and  no  satisfactory  testimony  shows  existence  of  a  double  hernia  at  the  date  of  (lis* 
charge  or  in  the  service. 

Some  additional  evidence-,  \vv\s  \\\ih\\n\\\A\\sv^^ 


DECISIONS    RELATING    TO    PENSIONS.  517 

status  of  the  claim,  and  an  appeal  was  taken  June  26,  1897.  In  the 
consideration  of  that  appeal  September  25,  1897,  it  was  pointed  out 
that  while  the  evidence  was  far  from  explicit  and  failed  to  show  the 
time  and  manner  of  the  incurrence  of  alleged  hernia  bv  the  soldier, 
yet  there  was  nothing  adverse  to  his  allegations  as  to  the  circumstances 
under  which  he  first  discovered  that  he  was  ruptured.  It  was  further 
shown  that  the  special  examination  was  deficient  in  that  it  did  not 
secure  a  full  history  of  the  claimant  while  in  the  service,  and  it  was 
directed  that  the  claim  should  be  reopened  for  the  purpose  of  holding 
a  further  special  examination.  This  was  done  in  1898,  and  as  a  result 
the  claim  wras  again  rejected  November  28,  1898,  on  the  ground  that 
the  evidence  failed  to  establish  origin  of  the  alleged  hernia  in  line1  of 
duty. 

The  soldier  was  enlisted  August  8. 18H2,  and  was  discharged  for  dis-  . 
ability,  as  stated,  March  10,  1863.  The  records  show  that  he  entered 
general  hospital  No.  2,  Nashville,  Tenn.,  December  7,  1862,  and  was 
treated  therein  until  his  discharge  from  service  in  March,  1863.  The 
certificate  of  disability  merely  recites  the  nature  of  his  disability  at 
the  time  of  his  discharge,  namely,  "inguinal  hernia  and  chronic  syno- 
vitis of  the  knee  joint. v  As  already  seen,  the  claimant  alleged  that  he 
was  taken  sick  December  26,  1862,  whereas  the  record  shows  that  he 
was  in  hospital  as  early  as  December  7,  1862.  This  discrepancy 
has  not  been  explained,  but  the  claimant's  allegation  as  to  the  manner 
in  which  he  was  taken  sick  seems  to  be  well  sustained  by  the  testimony 
of  comrades.  That  is,  it  is  testified  that  he  was  taken  with  a  con- 
gestive  chill  and  was  sent  immediately  to  hospital,  and  a  number  after- 
ward heard  that  he  suffered  from  a  rupture  or  hernia.  Only  one  or 
two,  however,  appear  to  have  known  of  the  disability  from  having 
seen  it  up  to  the  time  of  his  discharge  from  the  service.  Dr.  Joseph 
H.  Green  has  testified  as  follows: 

I  was  a  ward  surgeon  in  hospital*  Nob.  2  and  3,  Nashville,  Tenn.,  from  March, 
1S62,  to  Septemljer,  1865;  that  sometime  irt  November  or  December.  1862,  this  sol- 
dier came  under  my  treatment  in  said  hospital  for  congestive  chills,  with  temporary 
paralysis  following.  He  was  also  suffering  from  a  double  inguinal  hernia,  which  no 
truss  in  the  hospital  would  retain.  He  remained  in  hospital  No.  2  until  discharged 
from  the  service,  March,  1863. 

The  diffieultv  in  this  case  is  not  that  the  claimant  did  not  have  the 
[Usabilities  alleged,  but  that  the  exact  cause  of  the  hernia,  or  double 
hernia,  is  not  shown.  Dr.  Green  does  not  sustain  the  claimant's  state- 
ment that  the  hernia  was  probably  produced  by  a  severe  spell  of  vom- 
iting. Furthermore,  his  testimony  indicates  that  the  double  hernia 
ilready  existed  when  claimant  entered  the  hospital.  The  determination 
)f  the  case  depends,  therefore,  upon  whether  the  circumstances  of  the 
soldier's  service  will  justify  the  presumption  t\u\t  t\\v^  0C\^vX\Vn  <£c^n* 
>ut  of  or  whs  produced  by  his  arduous  duties  as  *,  *«Afe\ .  w*  ^\^«^. 


518  DECISIONS    RELATING    TO    PEN8ION8. 

by  him.  There  is  no  doubt  that  the  ground  of  rejection,  as  hereinbe- 
fore quoted,  is  technically  correct,  but  certain  facts  are  shown  which 
go  far  to  indicate  that  the  claimant  is  probably  justified  in  his 
allegations. 

In  the  first  place,  it  may  be  stated  that  the  intimation  of  the  exist- 
ence of  the  hernia  previous  to  enlistment  is  abundantly  disproved  by 
the  testimony  secured  in  the  last  special  examination  of  persons  who 
were  intimately  associated  with  him  and  who  had  seen  him  in  a  nude 
state  while  swimming  and  otherwise  for  several  years  before  he 
enlisted.  In  the  next  place,  it  is  equally  well  proven  that  the  march 
of  the  regiment  from  Louisville,  Ky.,  to  Nashville,  Tenn.,  in  October 
and  November,  1862,  was  extremely  long  and  severe,  and  the  men 
were  subjected  to  many  hardships,  as  declared  by  the  claimant  It  is 
shown  that  during  this  march  the  men  carried  heavy  weights  in  the 
way  of  extra  clothing  and  accouterments;  that  some  days  they  had  to 
march  and  countermarch  long  distances;  that  they  were  frequently 
compelled  to  lift  and  remove  large  trees  and  other  obstructions  which 
the  enemy  had  placed  across  the  road;  that  they  were  forced  to  cross 
streams  and  climb  mountains,  and  that  the  whole  route  wa»s  one  of 
constant  strain  and  endurance.  Whether  the  claimant  incurred  his 
disability  bv  reason  of  this  service  can  not  be  known.  It  is  very  cer- 
tain  that  just  after  arrival  in  Nashville  he  had  the  attack  which  neces- 
sitated his  going  to  hospital.  It  is  further  true  that  during  all  this 
period  the  claimant  is  shown  to  have  been  as  active  and  diligent  in  the 
performance  of  his  duties  as  any  of  his  comrades  and  there  is  no  inti- 
mation that  he  was  out  of  line  of  dutv  for  even  the  shortest  time. 

It  is  well  understood  that  in  the  matter  of  disabilities  of  the  charac- 
ter of  the  one  alleged  it  is  desirable  to  have  proof  of  the  exact  time, 
place,  and  circumstances  of  incurrence.  It  would  seem,  too,  that  a 
person  so  afflicted  would  be  able  to  tell  just  when  he  incurred  the  dis- 
ability, and  yet  it  is  a  remarkable  fact,  as  regards  this  particular 
disability,  that  many  persons  have  suffered  from  it  not  knowing  that 
they  had  it,  or  at  least  the  nature  of  the  same,  until  informed  by  a 
physician,  just  as  this  claimant  alleges  was  the  fact  in  his  case.  It  is 
possible,  therefore,  that  his  heavy  duties  during  the  march  referred 
to  and  the  serious  sickness  that  followed  may  have  been  the  instrumen- 
talities  which  brought  about  the  alleged  rupture,  or  ruptures.  In 
view  of  all  the  facts  heretofore  indicated,  it  is  believed  that  it  would 
be  but  just  to  so  hold,  and  to  declare  that  the  said  disability  was  the 
result  of  service  in  lint*  of  duty. 

There  is  good  authority  for  this  position  in  former  decisions  of  this 
Department  wherein  it  was  ruled  that  when  prior  soundness  of  a  .sol- 
dier was  wrell  established,  and  it  was  shown  that  he  was  suffering  at  the 
time  of  his  discharge  from  a  A\s\\\n\\\x  \\\e\fo.\\V\tt>&\*  ^txSr^^k*!  there 
was  nothing  adverse  shown \>y  t\\ee\\^\v»*/\W^^ 
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the  disability  was  incurred  in  line  of  duty.  In  this  particular  case,  at 
any  rate,  the  facts  seem  to  justify  such  a  presumption.  And  this  is 
further  confirmed  b}r  the  fact  that  the  record,  although  it  does  not 
show  the  cause  or  origin  of  the  hernia,  contains  no  intimation  £hat  it 
was  not  the  result  of  the  service.  It  is  concluded,  therefore,  that  the 
claimant  is  entitled  to  a  pension  on  account  of  the  said  disability,  and 
the  action  rejecting  this  claim  is  accordingly  reversed. 

As  regards  the  fact  that  claimant  alleged  only  that  he  was  badly 
ruptured,  as  told  him  by  the  surgeon,  without  stating  whether  the 
rupture  was  single  or  double,  and  as  the  certificate  of  disability  only 
mentions  an  inguinal  hernia,  it  might  be  inferred  that  there  was  but 
one  hernia  existing  while  he  was  in  the  service,  but  inasmuch  as  Dr. 
Green  testified  positively  that  there  was  a  double  hernia  while  the 
claimant  was  in  the  hospital,  and  other  evidence  shows  that  he  has  had 
the  same  since  discharge,  it  is  reasonable  to  conclude  that  both  hernije 
were  incurred  about  the  same  time,  and  that  claimant's  allegations  are 
sufficient  to  cover  both.  The  papers  are  herewith  returned  with  direc- 
tion that  the  claim  be  readjudicated  in  accordance  with  the  views  herein 
expressed. 


appeal—review— fee  agreements-difficulty  and  trouble. 

Annie  Higoins,  widow'  (claimant). 

Milo  B.  Stevens  &  Co.  (attorney's). 

LTi>on  appeal  the  papers  in  a  claim  will  not  be  reviewed  to  determine  whether  the 
(Ymimiesioner  of  Pensions  properly  refused  to  recognize  articles  of  agreement  in 
a  claim  of  difficulty  and  trouble,  unless  the  facts  as  recited  on  appeal  present 
such  showing  as  would  warrant  the  belief  that  gross  injustice  has  been  done  in 
refusing  to  recognize  articles  of  agreement. 

Axxixtunt  Secretary  JF.  L.  Campbell  to  the  Coiiiuiwsioiitrr  of  l\n*ion$, 

August  SI,  1901. 

Milo  B.  Stevens  &  Co.,  of  Washington,  D.  C,  on  May  (3, 1901,  filed 
a  motion  to  reconsider  the  decision  of  the  Department  of  April  17, 
1901,  in  the  claim  of  Annie,  widow  of  Henry  Higgins,  Company  D, 
Ninety -seventh  Pennsylvania  Volunteer  Infantry,  affirming  the  action 
of  the  Bureau  in  refusing  to  certify  to  them  a  fee  in  excess  of  #10 
(certificate  No.  3G4876). 

On  March  8, 1893,  the  late  George  E.  Lemon,  of  Washington,  1).  C, 
in  behalf  of  the  claimant,  filed  a  declaration  for  a  widow's  pension 
under  the  general  law.  Certificate  issued  June  12, 1896,  to  allow  pen- 
sion in  the  claim  at  $8  per  month  from  October  18.  1892,  the  date  of 
the  soldier*  death,  with  #2  additional  on  aeeoxxwl  oi  v^vV  \\\\\\w  ^cSA 
of  the  soldier. 
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Mr.  Lemon,  July  16, 1896,  addressed  a  letter  to  the  Bureau,  in  which 

7        •  »-  - 

he  claimed  that  the  widow  should  have  been  allowed  the  rate  of  $1*2 
per  month  in  lieu  of  $8,  as  the  evidence  established  that  she  and  the 
soldier  had  contracted  a  common-law  marriage  prior  to  March  19, 1886, 
the  date  of  the  approval  of  the  act  increasing  the  rate  from  $8  to  $12 
per  month  to  widow  pensioners  who  were  married  to  the  soldier  on 
account  of  whose  service  and  death  their  claims  are  made  prior  to  the 
approval  of  said  act. 

The  appellants,  on  October  2, 1897,  filed  articles  of  agreement  stipu- 
lating for  the  payment  of  a  fee  of  $25.  They  entered,  October  6, 18i)T, 
an  appeal  from  the  action  of  the  Bureau  in  refusing  to  allow  the  rate 
of  $12  per  month.  The  action  of  the  Bureau  was  reversed  by  decision 
of  this  Department,  dated  Januarj*  31,  1899,  and  on  March  4, 1899, 
certificate  issued  to  correct  the  rate  of  pension  allowed  from  $8  per 
month  to  $12  per  month.  On  said  issue  Messrs.  Stevens  &  Co.  were 
certified  a  fee  of  $10.  On  appeal  they  contend  for  the  paj'ment  of  a 
fee  of  $25  under  said  articles  of  agreement. 

Relative  to  the  issue  presented  the  Department  said: 

In  the  opinion  of  the  Cominissipner  of  Pensions  the  prosecution  of  the  claim  did 
not  require  such  services  by  an  attorney  as  would  warrant  the  recognition  of  articles 
of  agreement.  The  question  is  one  for  the  Commissioner  of  Pension*)  to  decide,  and 
it  appears  that  he  has  passed  upon  it.  The  claim  is  not  one  of  the  classes  which  the 
law  directs  that  fee  agreements  shall  be  recognized,  if  filed,  nor,  in  the  opinion  of  the 
Commissioner  of  Pensions,  is  it  one  of  such  difficulty  and  trouble  as  to  warrant  him 
in  recognizing  fee  agreements.  Therefore,  the  action  of  the  Bureau  in  refusing  to 
certify  a  fee  in  excess  of  §10  was  proper.  (See  ease  of  Merrill  B.  Lammon,  certificate 
No.  2*8402,  38  Fee  P.  L.  Bk.,  117. ) 

In  this  motion  for  reconsideration  the  appellants  state  as  follows: 

The  question  in  this  case  is  as  to  the  recognition  of  fee  agreements  for  $25  in  an 
alleged  case  of  difficulty  and  trouble.  It  is  held  that  inasmuch  as  in  the  opinion  of 
the  Commissioner  of  Pensions  it  was  not  a  case  of  difficulty  and  trouble,  therefore, 
the  refusal  to  certify  a  greater  fee  than  $10  was  proper,  In  other  words,  it  is  appar- 
ently held  that  the  Secretary  of  the  Interior  has  no  authority  to  review  a  decision  of 
the  Commissioner  of  Pensions  as  to  what  should  be  considered  a  case  of  difficulty  and 
trouble.  The  merits  of  the  question  whether  or  not  the  case  was  one  of  difficulty 
and  trouble,  were  not  considered,  but  the  case  was  apparently  decided  on  the  legal 
proposition  that  the  Secretary  of  the  Interior  has  no  appellate  jurisdiction  on  the 
question.     It  is  believed  that  the  proposition  is  erroneous.     *    *    * 

It  has  been  held  in  the  case  of  E.  II.  Gelston  &  Co.,  attorneys  for  Julia  Newcomb 
(5  P.  1).,  419),  that  the  exercise  of  the  discretionary  power  of  the  Commissioner  of 
Pensions  in  determining  the  allowance  of  the  fee  of  $25  in  difficulty  and  trouble  cases 
is  a  matter  exclusively  within  that  officer's  control,  and  that  the  Department  will  not 
interfere  except  in  a  case  of  extraordinary  and  flagrant  injustice.  The  decision  in  the 
case  at  bar  seems  to  go  a  step  further  and  to  hold  that  the  Dej>artment  will  not  inter- 
fere in  any  case.  It  is  submitted  that  if,  in  the  case  of  Newcomb,  the  decision  wafl 
correct  in  so  far  as  it  recognized  the  reviewing  authority  of  the  Secretary  of  the  Inte- 
rior in  such  cases,  it  is  not  apparent  why  the  authority  was  limited  to  eases  of  extra- 
ordinary  injustice.  It  would  t*ee\\\  t\\a\.  a  casu  o\  otCVwymn  \Yv\\Y£YB&Y&«&vM\<:h  within 
the  authority  of  the  Secretary  to  cottwX  a*  a  va*?  v>l  ^vm^wx^N  Vkjpb&k*.   \\  •*«* 
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Secretary  has  appellate  authority  in  one  class,  he  also  has  it  in  the  other.     To  deter- 

nine  whether  or  not  the  case  was  one  of  extraordinary  injustice  involves  an  inquiry 

nto  the  facts  of  the  case.     Such  an  inquiry  was  apparently  denied  in  the  case  at 
»r.     *    *    * 

Unquestionably  the  Department  has  appellate  jurisdiction  as  to  the 
llowance  of  fees  in  claims  for  pension  where  there  is  an  issue  between 
he  Bureau  and  the  attorney  who  prosecutes  a  claim  as  to  the  amount 
f  fee  to  be  allowed  for  his  services  therein,  and  an  appeal  will  lie 
rom  the  action  of  the  Bureau  in  the  matter.  Upon  appeal  presenting 
uch  question  the  Department  will  determine  whether  the  proper 
mount  has  been  certified,  and,  when  germane  to  the  issue,  determine 
nether  the  claim  is  one  in  which  a  fee  of  not  more  than  $25  can  be 
Brtitied,  or  whether  a  fee  of  $10  only  can  be  certified.  This  latter 
uestion  seems  to  be  what  is  presented  by  this  motion,  i.  e.,  whether 
le  fee  in  the  present  case  shall  be  $25  or  $10.  As  stated,  appellants 
Diitend  that  the  case  involved  so  much  difficulty  and  trouble  in  its 
roseeution  as  would  warrant  the  Commissioner  of  Pensions  in  seeing 
t  to  recognize  articles  of  agreement  tiled  in  the  claim. 

In  the  case  of  E.  H.  Gelston  &  Co.,  supra,  the  material  facts  in  all 
*sential  particulars  are  like  those  arising  in  this  case.  The  issue  is 
iscussed  at  considerable  length,  and  the  conclusion  was  reached  that 
le  provisions  of  section  4786,  Revised  Statutes,  as  hereinafter  set 
jrth,  confer — 

mply  upon  the  Commissioner  a  discretionary  power  which  he  is  at  lil)erty  to 
cercise  or  not  in   such   ca^es  as  are  enumerated  by  the  law — he  being  neither 
strained  nor  directed  by  either  the  law  or  the  head  of  the  Department  (page  422) 
*    *     *     unless,  perhaps,  there  should  appear  an   instance  of  flagrant  injustice 
eeessitating  departmental  action  (page  423). 

That  portion  of  the  act  of  July  4,  1884,  which  authorizes  the  pay- 
lent  of  a  fee  of  $25  in  certain  classes  of  claims  and  is  relevant  to  the 
isue  presented  in  this  case,  reads  as  follows: 

And  such  articles  of  agreement  as  may  be  filed  with  the  Commissioner  of  Pensions 
re  not  authorized  nor  will  they  be  recognized  except  in  claims  for  *  *  *  and  in 
ich  other  cases  of  difficulty  and  trouble  as  the  Commissioner  of  Pensions  mav  see 
t  to  recognize  them. 

It  is  quite  clear  the  law  does  not  direct  that  articles  of  agreement 
ball  be  recognized  in  all  cases  of  difficulty  and  trouble.  A  case  may 
squire  a  great  deal  of  work  in  its  prosecution  and  yet  not  be  one  in 
rhich  the  attorney  under  the  law  could  secure  a  fee  of  $'25.  The 
ppellants'  view  of  the  law  is,  that  upon  appeal  from  the  action  of  the 
hireau  in  refusing  to  recognize  articles  of  agreement  this  Department 
fill  review  the  work  performed  in  a  claim,  and  if  a  conclusion  is 
cached  that  the  services  rendered  by  an  attorney,  in  the  opinion  of 
le  Secretary  of  the  Interior,  are  of  such  amount  and  such  difficult 
ature  as  to  warrant  the  payment  of  a  fee  o'i  ^Ift,  Wm*  $>^\*\xocn  <a\^fc»> 
iterior  will  dived  the  Commissioner  of  Y\n\s\o\\*  to  \«cs  *>\^V  \*^ 
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although  the  Commissioner  had  not  seen  fit  to  recognize  articles  of 
agreement  filed  in  the  claim. 

In  other  words,  in  the  opinion  of  the  appellants  the  same  duty  is 
placed  by  the  law  upon  the  Secretary  as  it  places  upon  the  Commis- 
sioner of  Pensions,  and  requires  of  the  former  to  examine  details  for 
the  purpose  of  ascertaining  whether  the  latter  has  acted  with  due  dis- 
cretion and  judgment  in  each  particular  case  in  which  the  interested 
attorney  may  deem  that  he  has  performed  sufficient  work  in  its  prose- 
cution to  warrant  the  Commissioner  of  Pensions  in  recogrizing  articles 
of  agreement.  Is  is  not  believed  that  the  intent  of  Congress,  by  vesting 
in  the  Commissioner  of  Pensions  a  discretion  as  to  the  recognition  of 
articles  of  agreement  in  certain  classes  of  claims,  was  to  burden  this 
Department  with  the  work  of  reviewing  his  act  in  the  premises.  It  is 
true  that  the  Department,  upon  appeal  from  the  action  of  the  Bureau 
in  recusing  to  recognize  articles  of  agreement  in  those  claims,  can  prop- 
erly take  cognizance  of  the  matter  and  investigate  any  detail  that  may 
be  necessary  to  arrive  at  a  proper  conclusion;  but  it  is  only  when  the 
injustice  plainly  appears  from  matter  recited  in  the  appeal  that  the 
Secretary  of  the  Interior  would  be  warranted  in  reviewing  the  action 
of  the  Bureau.  When  injustice  is  alleged  in  the  appeal  and  is  based 
upon  facts  which  are  recited  therein  as  sustained  by  the  record,  then 
examination  might  be  made  for  the  purpose  of  ascertaining  whether 
the  alleged  facts  are  disclosed  by  the  record.  But  unless  such  facts 
are  set  forth  in  the  appeal  it  is  not  believed  that  it  is  necessary  to 
review  the  papers  in  the  case  for  the  purpose  of  ascertaining  how 
much  service  an  attorney  did  perform  therein,  and  the  Department, 
since  its  decision  in  the  case  of  E.  H.  Gelston  &  Co.,  has  invariably 
declined  to  do  so. 

When  the  performance  of  an  act  is  within  the  discretion  of  an  offi- 
cer he  is  permitted  to  determine  matters  in  the  premises  to  his  satis- 
faction, and  where  he  has  impartially  performed  the  duty,  with  due 
regard  to  the  rights  of  all  interested  parties,  it  is  quite  clear  that  an 
abuse  of  his  discretion  will  not  be  inferred  from  a  mere  assertion  that 
he  has  been  unjust.  It  is  presumed  that  the  Commissioner  of  Pen- 
sions in  determining  whether  articles  of  agreement  should  be  recog- 
nized when  that  matter  is  within  his  discretion  gives  it  such  fair 
consideration  as  it  is  entitled  to,  and  in  order  to  justify  any  interfer- 
ence  by  this  Department  facts  must  be  shown  03'  an  appellant  which 
would  import  that  the  Commissioner  of  Pensions  had  not  performed 
his  dutv. 

So,  when  an  appellant  does  not  recite  facts  which  would  warrant 
any  interference  by  this  Department  with  the  act  of  the  Commissioner 
of  Pensions  in  a  matter  within  his  discretion,  but  in  lieu  thereof  asserts 
that  the  claim  is  one  of  such  difficulty  and  trouble  as  in  his  opinion 
would  warrant  the  Commissioner  of  Pensions  in  seeing  fit  to  recognize 
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nicies  of  agreement,  nothing  would  be  presented  for  consideration 
ther  than  whether  the  case  is  one  in  which  the  recognition  of  agree- 
lents  is  within  the  discretion  of  the  Commissioner  of  Pensions  and 
rhether  he  has  exercised  such  discretion.  For  these  purposes  noth- 
ig  need  be  added  to  or  taken  from  the  decision  heretofore  rendered 
y  the  Department  in  this  case. 
Accordingly  this  motion  is  overruled. 


NOTICE— APPEAL— SERVICE-EVIDENCE— ACT  MARCH  3,  1839. 

Sophia  M.  Ijoughry  /*.  John  Loughry. 

In  the  absence  of  proof  of  service  of  an  appeal  and  notice  thereof,  there  being  no 
waiver  of  service  by  the  appellee,  such  appeal  will  be  dismissed. 

Due  proof  of  service  may  be  shown  by  a  written  acceptance  of  service  by  the 
appellee  or  her  attorney,  or  a  registry  return  receipt,  signed  by  the  appellee  or 
her  attorney,  and  forwarded  by  the  appellant  or  his  attorney  with  an  affidavit 
that  on  a  certain  day  a  copy  of  the  appeal  or  proposed  appeal  has  been  mailed 
in  a  registered  letter,  postpaid,  to  the  appellee  at  a  certain  named  post-office, 
naming  it,  arid  that  the  can!  was  returned  in  acknowledgment  of  the  receipt  of 
such  letter;  or  an  affidavit  showing  that  on  a  certain  day  and  place  a  copy  of  the 
appeal  was  personally  delivered  to  the  appellee  or  her  attorney  of  record. 

mi*tant  Secretary  F.  L.  Cnmphell  to  the  Cominix*!oner  of  'Pensions ; 

Angunt  SU  1901. 

John  Loughry,  late  private,  Company  E,  Twelfth  West  Virginia 
ifantry,  and  pensioner  under  certificate  No.  114841,  appealed  July 
K  1901.  from  the  Bureau  action  of  May  4, 1901,  allowing  the  deserted 
ife's  claim  of  Sophia  M.  Loughry,  filed  May  4.  1901,  under  the  act 

March  3,  1899,  on  the  ground  that  "pensioner  deserted  his  lawful 
ife,  who  is  a  person  of  good  moral  character  and  in  necessitous  cir- 
imstances." 

No  copy  of  the  appeal  or  notice  of  the  appeal  appears  to  have  been 
rved  on  the  appellee  or  her  attorney,  and  she  has  entered  no  appear- 
ice  in  the  appeal  or  in  any  manner  waived  her  right  to  notice,  or  in 
ly  manner  indicated  that  she  has  knowledge  of  said  appeal,  as  required 
7  the  rule  of  practice  announced  in  the  case  of  Ellis  v.  Ellis  (11  P.  D., 
18)  and  the  departmental  instructions  of  May  1,  1901. 
As  announced  in  said  decision  and  instructions,  the  appellant  in 
ses  of  this  nature  is  required  to  make  due  proof  of  service  of  the 
»py  of  the  appeal  and  notice  of  the  appeal  upon  the  appellee  or  his 

her  attorney  of  record,  after  which  thirty  davs  will  be  allowed  the 
>pellee  within  which  to  file  a  brief  and  argument  in  support  of  the 
ureau  action  appealed  from. 

Due  proof  of  service  may  be  shown  by  a  written  acceptance  of  serv- 
?  by  the  appellee  or  her  attorney,  or  a  registry  return  receipt  signed 
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b}r  the  appellee  or  her  attorney  and  forwarded  by  the  appellant  or  his 
attorney,  with  an  affidavit  that  on  a  certain  day  a  copy  of  the  appeal 
or  proposed  appeal  has  been  mailed  in  a  registered  letter  postpaid  to 
the  appellee  at  a  certain  named  post-office,  naming  it,  and  that  the 
card  was  returned  in  acknowledgment  of  the  receipt  of  such  letter,  or 
an  affidavit  showing  that  on  a  certain  day  and  place  a  copy  of  the 
appeal  was  personally  delivered  to  the  appellee  or  her  attorney  of 
record. 

Due  proof  of  service  may  be  made  in  either  of  the  three  methods 
above  indicated,  but  in  absence  of  proof  of  service  in  some  one  of  the 
ways  above  indicated  the  appeal  can  not,  in  the  absence  of  waiver  of 
service  by  the  appellee,  be  deemed  to  be  completed,  and  will  be 
dismissed  by  the  Department. 

This  appeal  is  accordingly  dismissed. 

Pensioner  also,  on  July  16,  1901,  tiled  a  motion  that  payment  of 
one-half  his  pension  to  his  wife  be  suspended  pending  the  decision  on 
the  appeal. 

It  will  not  be  assumed  that  the  Bureau  would  continue  the  payment 
of  money  to  the  wife  while  the  question  as  to  her  right  to  receive  the 
same  was  pending  before  the  Department;  but,  as  already  indicated, 
the  appeal  in  this  case  not  being  perfected  by  proof  of  service  of 
notice  the  motion  must  also  be  dismissed. 

A  copy  of  this  decision  will  be  forwarded  by  the  Bureau  to  both 
parties. 

NOTICE    APPEAL- EVIDEXCK -PROOF  .SERVICE -ACT  OF  MARCH  3,  1809. 

Eliza  J.  Conover  r.  William  Conover. 

An  affidavit  stating  that  a  copy  of  the  appeal  attached  thereto  had  been  sent  through 
the  mail  to  the  address  of  the  claimant  as  given  by  the  Pension  Bureau  is  not 
due  proof  of  service  of  the  appeal,  as  the  proof  should  show  that  the  same  was 
mailed  by  registered  letter,  and  that  the  return  registry  receipt  attached  to  such 
proof  was  the  receipt  for  the  registered  letter  containing  a  true,  full,  and  com- 
plete copy  of  said  appeal  and  the  notice  of  appeal. 

Assistant  Secretary  F*  L.  Cam/Ml  to  th-e  (Joninil^loiker  of  Pemlou** 

Augtixt  3U  1901. 

William  Conover,  late  private.  Company  E,  One  hundred  and 
seven ty-tifth  Ohio  Infantry,  and  a  pensioner  under  certificate  No. 
241  (R)2,  appealed  May  21, 1901  (tiled  in  this  Department  July  30.  1901), 
from  the  Bureau  action  of  May  13,  1901,  allowing  the  deserted  wife's 
claim  of  Eliza  J.  Conover,  tiled  February  20,  1901,  under  the  act  of 
March  3,  1899,  on  the  ground  that  ''pensioner  deserted  claimant,  his  1 
/awful  wife,  who  \s  a  povsow  ot  ^wA  w\qto\  v^vlv^s^x  ^xA.  \bl  xars-^i-    I 

tous  circumstances.^ 
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In  the  letter  of  transmittal  of  July  25,  1901,  vou  state  that — 

The  claim  under  the  act  of  March  3,  1899,  was  originally  filed  May  1,  1899,  and 
was  allowed  August  19,  1899.  The  wife's  name  was  dropped  from  the  roll-February 
15, 1901,  in  accordance  with  the  terms  of  the  Rothery  decision.  An  appeal  was 
filed  May  25,  1901,  by  the  pensioner,  docket  No.  69045,  the  contention  in  the  apjieal 
being  that  this  Bureau  had  not  refunded  to  the  pensioner  the  amount  of  money  paid 
to  the  wife  under  the  allowance  of  August  19,  1899.  This  appeal  was  decided  and 
the  opinion  rendered  June  13,  1901,  and  your  instructions  contained  therein  have 
been  carried  out,  and  payment  has  been  ordered  to  the  pensioner  of  the  amount  paid 
to  his  wife  on  the  allowed  claim. 

The  wife  filed  a  new  claim  on  February  20,  1901,  which  was  allowed  May  13, 1901. 
On  May  23, 1901,  the  attorney  for  the  pensioner  filed  an  appeal  in  this  Bureau,  which 
is  transmitted  herewith,  with  the  request  that  it  be  docketed. 

Af  will  be  seen  by  the  affidavit  filed  May  21,  1901,  the  pensioner  seems  to  have 
Berved  upon  his  wife,  the  appellee,  a  copy  of  the  appeal,  which  would  comply  with 
the  Ellis  decision. 

The  proof  of  service  of  notice  of  the  appeal  is  as  follows: 

State  of  Ohio,  Hamilton  County,  **: 

On  this  20th  day  of  May,  1901,  personally  came  before  me,  a  notary  public  in  and 
for  said  county,  William  Conover,  who,  being  duly  sworn  according  to  law,  deposes 
and  says  that  he  this  day  sent  through  the  mail  to  his  wife,  Eliza  J.  Conover,  a  copy 
of  the  petition  hereto  attached  and  notice  of  appeal  to  No.  3225  Eastern  avenue, 
Cincinnati,  Ohio,  her  address  as  given  by  the  Pension  Bureau  in  letter  of  allowance 
dated  May  13,  1901. 

Subscribed  and  sworn  to,  etc. 

Claimant  has  not  entered  her  appearance  in  response  to  said  appeal 
or  in  any  manner  indicated  that  she  received  said  notice. 

The  affidavit  of  the  pensioner  fails  to  show  that  "due  proof v  of 
service  required  in  the  Ellis  case  (11  P.  D.,  288),  and  indicated  in  depart- 
mental communication  of  May  1,  1901,  wherein  it  was  stated: 

In  response  to  your  request  of  April  23,  1901,  that  your  "Bureau  be  advised  as  to 
what  would  be  considered  by  the  Department  as  'due  proof*  of  service  by  appellant 
upon  appellee  of  copy  of  appeal  taken/ '  referring  to  departmental  decision  of  Feb- 
ruary 23,  1901,  in  the  ease  of  Ellis  v.  Ellis,  No.  500352,  docket  No.  63997,  I  respect- 
fully suggest  that  "due  proof11  would  naturally  indicate  such  proof  as  would,  prima 
facie,  show  that  the  appellee  had  been  furnished  information  as  to  the  appeal  pro- 
pose* J  to  be  taken  by  the  appellant  to  secure  a  reversal  or  modification  of  the  Bureau 
action  appealed  from  and  advised  of  his  right  to  interpose  an  answer  or  defense 
thereto.     For  example,  a  written  acceptance  of  service  by  the  appellee,  or  his  or  her 
attorney  of  record,  of  a  copy  of  the  appeal,  or  a  registry  receipt  card  signed  by  the 
appellee,  and  forwarded  by  the  appellant  or  his  or  her  attorney,  with  an  affidavit 
that  on  a  certain  day  a  copy  of  the  appeal  or  proposed  appeal  had  been  mailed  in  a 
registered  letter,  post  paid,  to  the  appellee  at  a  certain  named  post-office,  naming  it, 
and  that  the  card  was  returned  in  response  to  said  letter;  or  an  affidavit  showing 
that  on  a  certain  day  and  place  a  copy  of  the  appeal  was  personally  delivered  to  the 
appellee,  or  his  or  her  attorney  of  record. 

In  either  of  the  foregoing  cases  I  should  deem  the  service  of  notice  established, 
prima  facie,  by  "due  proof." 

Where  service  of  notice  is  by  mail  \t  shovA^  Va.  \fofc  ^r^ww  A 
u-ceptance  of  service  or  appearance  on  the  part  oi  lV»  v**Vs  *t\A> 
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by  registered  letter  and  the  affidavit  showing  such  service  should  be 
accompanied  by  the  registry  return  receipt,  signed  by  the  party  to 
whom  notice  was  sent  or  his  or  her  attorney  of  record. 

Claimant  in  her  declaration  filed  February  20,  1901,  alleged  that— 

Pensioner  deserted  her  August  10,  1896,  since  which  time  he  has  refused  to  rap- 
port her,  and  still  refuses,  and,  it  is  said,  lives  with  another  woman;  she  submits  the 
same  evidence  filed  heretofore.  Her  said  husband  has  not  returned  to  her,  but  i$ 
living  separate  and  apart  from  her  still. 

She  filed  in  support  of  her  said  declaration  the  joint  affidavit  of  two 
witnesses  who  testified  that  pensioner  deserted  her  over  three  yeans 
prior  to  1901,  and  still  continues  to  live  separate  and  apart  from  her; 
that  she  was  a  woman  of  good  moral  character  and  in  necessitous  cir- 
cumstances; that  pensioner  was  a  worthless  fellow. 

This  comprises  all  the  testimony  filed  by  the  claimant  in  support  of 
her  said  declaration,  and  she  evidently  relied  upon  the  testimony  filed 
by  her  in  support  of  her  former  void  declaration  of  May  1,  1899. 

The  pensioner  denies  his  desertion  of  claimant  and  contends  that  he 
was  driven  from  his  home  and  from  claimant  bv  cruel  and  unwifelv 
conduct  on  her  part;  that  she  is  not  a  woman  of  good  moral  character; 
that  she  had  assaulted  him  with  a  knife  without  cause,  inflicting  per- 
sonal injury  upon  him;  that  she  applied  vile  and  abusive  epithet*  to 
him  and  threatened  him  with  further  violence  if  he  did  not  leave  her; 
that  she  made  his  "home  a  hell,"  and  forced  him  to  leave  her;  that  he 
is  83  years  of  age,  and  that  it  was  not  safe  or  possible  for  him  to  live 
with  her. 

He  has  furnished  the  affidavits  of  a  large  number  of  witnesses  who 
testify  to  certain  conduct  upon  the  part  of  claimant,  which,  if  true, 
would  tend  to  establish  legal  justification  for  his  leaving  her. 

Claimant,  on  the  other  hand,  filed  a  number  of  affidavits  under  her 
first  declaration  tending  to  show  that  pensioner's  absence  was  not 
legally  justified. 

All  of  these  affidavits  constitute  ex  parte  testimony,  and  the  testi- 
monv  of  the  witnesses  is  verv  conflicting. 

In  view  of  the  conflicting  evidence  as  to  whether  pensioner's  absence 
from  his  wife  was  legally  justified,  as  well  as  the  defective  proof  of 
service  of  notice  of  this  appeal  upon  the  appellee,  who  has  entered  no 
appearance  in  the  appeal,  the  case  is  reopened  and  a  special  examina- 
tion ordered,  due  notice  of  which  examination  will  be  given  both 
parties. 

The  papers  are  herewith  returned  for  further  action  and  report. 

Copies  of  this  decision  will  be  furnished  the  parties  hereto. 
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ACCIDENTAL  INJURY. 

See  Line  op  Duty,  103  and  191. 

ACCRUED  PENSION. 

See  also  Attorneys,  49;  Reimbursement,  395;  Evidence,  501. 

Fund  in  Hands  of  Guardian. 

1.  The  act  of  March  2,  1895,  is  the  law  of  distribution  of  accrued  pension  of  a 

deceased  pensioner,  and  applies  to  the  fund  in  the  hands  of  a  guardian  unex- 
pended at  the  time  of  such  pensioner's  decease. 

Commissioner  of  Pensions 351 

When  Original  Pension  Illegal. 

2.  Pension  having  erroneously  been  granted  to  the  soldier  under  the  act  of  June  27, 

1890,  he  having  aided  and  abetted  the  late  rebellion  against  the  authority  of  the 
United  States,  section  4716,  Revised  Statutes,  positively  prohibits  the  payment 
of  the  pension  that  may  have  accrued  to  him  to  the  date  of  his  death  to  his 
widow. 

Anna  M.  Winkler  (widow)  24r 

ACT  OF  JULY  25,  1882. 

See  Jurisdiction,  348. 

ACT  OF  AUGUST  4,  1886. 

See  Amputation,  1. 

ACT  JANUARY  29,  1887. 

See  also  Restoration,  338;  Service,  110,  163,  and  218. 

ACT  JUNE  27,  1890. 

See  Death  Cause,  440;  Declaration,  162;  Disability,  38,  179,  and  505;  Commence- 
ment, 431,  510;  Fee,  171;  Fee  Agreements,  508;  Marriage  and  Divorce,  73  and 
488;  Practice,  451;  Rank,  34;  Service,  141,  206,  390,  and  435. 

ACT  OF  JULY  14,  1892. 
See  Aid  and  Attendance,  503. 
ACT  OF  JULY  27,   1892. 

See  Service,  177. 
ACT  OF  MARCH  6,  lOTft. 
See  Practice,  122. 
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ACT  OF  MARCH  13,   1806. 

See  Evidence,  197. 

ACT  OF  MARCH  3,   1800. 

See  Construction,  90;  Division  of  Pension,  255,  260,  288,  377,  and  494;  Notice,  523 

and  524. 

ABSENCE. 

See  Service,  435. 

AGE. 

See  also  Disability,  179. 

As  a  Cause  for  Pension. 

1.  The  fact  that  a  claimant  has  attained  the  age  of  65  years  does  not  entitle  him  to 

pension  per  se,  under  section  2  of  the  act  of  June  27,  1890,  regardless  of  l«* 
mental  or  physical  condition,  and  such  was  not  the  view  expressed  in  the  c&v 
of  Francis  Frank  (9  P.  D.,  68) ;  but  the  evidence  in  this  case  disclosing  the  fact 
that  claimant  is  by  trade  a  pattern  maker,  and  that  by  reason  of  age,  disease  of 
heart,  limitation  of  motion  in  knee  and  shoulder,  enlarged  veins  of  leg,  and 
stiffness  and  limitation  and  atrophy  of  hand  he  is  unable  to  follow  said  omina- 
tion,  the  action  rejecting  his  claim  was  error,  and  is  reversed.  (Charles  Stone, 
8  P.  D.,  477,  and  William  Featherly,  9  P.  D.,  106.) 

/.  Louis  Will 179 

Military  Age. 

2.  In  1861  the  enlistment  of  a  minor  under  the  age  of  18  years  was  voidable,  and  a 

repudiation  of  such  enlistment  on  the  part  of  the  minor  by  the  act  of  desertion 
would  constitute  no  bar  to  pension  on  account  of  a  disability  incurred  during 
the  period  of  a  second  enlistment. 

Stephen  F.  Monthony 193 

3.  This?  claimant  being  over  18  but  under  21  years  of  age  at  the  date  of  his  enlistment 

in  June,  1861,  such  enlistment  was  valid  and  binding  upon  him;  and  any  disa- 
bility incurred  by  him  during  the  term  of  such  enlistment  but  after  his  desertion 
therefrom  and  while  serving  in  the  United  States  Navy  wTas  not  contracted  in 
line  of  duty. 

Edward  E.  Xapier 240 

4.  Appellant's  name  was  dropped  from  the  roll  on  the  ground  that  he  was  a  deserter 

from  a  former  enlistment.  The  contention  is  that  he  was  under  16  years  of  age 
at  the  time  of  his  first  enlistment  in  September,  1863,  and  is  therefore  not 
barred  on  account  of  such  desertion.  In  his  oath  of  enlistment  he  reported  his 
age  as  18  years.     He  is  bound  by  this  action. 

Nathan  Loeh,  alias  Nathan  Lyons 286 

AID  AND  ATTENDANCE. 

Facts  Showing — 
1.  The  appellant  is  pensioned  at  the  rate  of  $30  per  month  (second  grade)  for  gun- 
shot wound  of  left  arm  and  injury  to  left  chest  and  resulting  disease  of  heart 
and  epilepsy.     From  the  facts  presented  in  the  case  it  is  shown  that  he  haa 
frequent  ( almost  daily )  and  «e\«r«  ^\>\\e\^  «?i7.ures%  necessitating  the  frequent 
and  periodical  personal  aid  and  attemWc*  vA  wwaXyvx  \kt*ssw. 

Jo*ei»h  Leiox 
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2.  The  disability  on  account  of  which  pension  was  granted,  resulting  from  epilepsy, 

manifested  by  a  clonic  spasm  of  the  extremities,  occurring  but  two  or  three 
times  a  year,  is  not  deemed  to  exist  in  such  a  degree  as  to  require  frequent  and 
periodical  personal  aid  and  attendance  of  another  person. 

John  Bla  Mell 503 

Commencement 

3.  Increase  to  $50  per  month  under  the  act  of  July  14,  1892,  can  only  commence 

from  the  date  of  the  certificate  of  the  examining  surgeons  showing  such  degree 
of  disability  made  subsequent  to  the  passage  of  said  act. 

John  Blaisddl 503 

ALLEGATIONS. 

See  Declarations. 

AMENDMENTS. 

See  Declarations,  93  and  315. 

AMPUTATION. 

1.  It  having  been  established  that  the  amputation  of  soldier's  arm  was  made  "at  or 
above  the  middle  of  the  arm  bone"  (humerus),  the  failure  to  show  the  exact 
line  of  section  does  not  affect  the  status  of  the  case,  and  pensioner  was  entitled 
to  a  pension  at  the  rate  of  $45  per  month,  instead  of  $36,  under  the  provisions 
of  the  act  of  August  4,  1886,  from  the  date  of  the  passage  of  said  act  to  the  date 
of  his  death.     (See  case  of  John  W.  Curran,  5  P.  D.,  1.) 

John  B.  Anderson 1 


See  Death  Cause,  469. 


See  also  Notice,  523  and  524;  Practice,  325. 

1.  Upon  appeal  the  papers  in  a  claim  will  not  be  reviewed  to  determine  whether  the 
Commissioner  of  Pensions  properly  refused  to  recognize  articles  of  agreement 
in  a  claim  of  difficulty  and  trouble,  unless  the  facts  as  recited  on  appeal  present 
such  showing  as  would  warrant  the  belief  that  gross  injustice  has  been  done  in 
refusing  to  recognize  articles  of  agreement. 

Annie  Higgins  (widow) 519 

ATTENDING  PHYSICIAN. 

See  Evidence,  301. 

ATTORNEYS. 

See  also  Fee,  496;  Fee  Agreements,  150. 

Most  Collect  Fee  from  Claimant. 
1.  An  agent  or  attorney  rendering  services  in  proceedings  under  the  act  of  March 
2,  1895,  in  behalf  of  a  person  entitled  under  its  provisions  to  the  accrued  pen- 
sion on  a  certificate  of  pension  of  a  deceased  pensioner,  must  look  to  the  i>er- 
son  by  whom  he  is  employed  for  payment  for  his  services.  Case  u(  G<?.trcss& 
Aab  (9  P.  D.,  377)  is  overrated. 

John  C.  Ilofmm   (tlevmrnV) 

v>  D. — VOL.  11 34 


\^k 
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Material  Service. 

2.  Where  two  declarations  for  straight  increase  are  filed  in  behalf  of  a  pensioner, 

they  do  not  constitute  the  basis  of  different  claims,  unless  a  medical  examina- 
tion was  held  between  the  dates  on  which  the  declarations  were  filed,  or  unless 
the  claim  based  on  the  first  declaration  is  disposed  of  without  holding  a  med- 
ical examination,  and  thereafter  a  second  declaration  is  filed;  with  these  excep- 
tions declarations  for  increase  filed  subsequently  to  the  first  until  a  medical 
examination  is  held  are  but  duplicates  of  the  first  declaration,  and  the  filing 
thereof  is  not  material  service. 

Alfred  Carpenter 429 

3.  The  filing  of  an  amendatory  declaration  in  a  claim  for  original  pension,  under 

the  act  of  June  27,  1890,  at  any  time  prior  to  the  holding  of  a  medical  exami- 
nation, is  material  service  and  may  entitle  an  attorney  to  the  fee. 

John  FUzpairick 490 

Fee  Earned. 

4.  Where  an  attorney  has  prima  facie  established  a  claim  for  pension,  and  no  call 

for  additional  evidence  has  been  made,  he  has  earned  the  fee,  though  subse- 
quently to  his  death  another  attorney  filed  evidence  for  which  the  Bureau 
could  have  issued  a  call. 

Annie  E.  Myers  (widow) 392 

Neglect. 

5.  The  rule  that  when  a  claimant  does  not  comply  with  an  order  for  medical  exami- 

nation, and  thereupon  the  failure  of  the  attorney  on  notice  thereof  to  file  the 
claimant's  request  for  the  issuance  of  another  order  constitutes  neglect,  if 
limited  in  its  application  to  claims  for  straight  increase. 

McKinzy  Harshfield 492 

ATTORNEYSHIP. 

Recognition. 

1.  The  following  rule,  laid  down  in  the  case  of  Ezra  Garner,  dated  November  26, 

1898,  and  in  the  case  of  John  Dennert,  dated  July  30,  1898,  is  affirmed,  vis 
Where  an  attorney  who  has  been  recognized  by  the  Bureau  subsequently  has 
been  denied  recognition  does  not  appeal  for  recognition  within  a  reasonable  j 
time  thereafter  he  thereby  forfeits  all  rights  he  may  have  in  the  case  from  the 
time  lie  was  ho  notified. 
The  rule  does  not  contemplate  attorneys  contesting  for  recognition  whose  righte 
would  become  forfeited  upon  their  failure  to  call  up  a  case  at  proper  interval*. 
John  Quiiw 25 

2.  When  the  Bureau  has  adjudged  that  one  of  several  contesting  attorneys  is  entitled 

tn  recognition,  and  such  others  acquiesce  in  said  decision,  further  recognition 
can  not  be  denied  the  one  and  accorded  to  any  of  such  others  on  the  ground 
that  the  one  did  not  conform  to  the  rules  in  regard  to  formal  service  at  a  time 
prior  to  the  decision  of  the  Bureau  upon  which  his  title  to  recognition  is  based   j 
Joseph  [sine,  til  in*  Joxejth  Snn]>xoit 422 

BEATT'S  INDEPENDENT  SCOUTS. 

See  Service,  141. 

BUNDNE88. 

See  V  \T\\<>\A>iwe  \\.  ^y^v^^  *8SL. 


INDEX   TO    DECISIONS.  531 

BOARD  OF  ENROLLMENT. 

1.  This  appellant's  service  was  rendered  as  a  commissioner  of  the  board  of  enroll- 
ment of  the  Second  Congressional  district  of  the  State  of  Missouri.  He  filed 
an  application  for  pension,  under  the  provisions  of  the  general  pension  law,  on 
account  of  disease  alleged  to  have  been  contracted  during  said  service;  and 
also  an  application  for  pension,  ujider  the  provisions  of  the  second  section  of 
the  act  of  June  27,  1890,  on  account  of  said  service:  Held,  That  there  is  no 
provision  of  law  granting  pension  for  disease  contracted  while  serving  as  com- 
missioner of  board  of  enrollment,  and  that  such  service  is  not  a  pensionable 
service  under  the  provisions  of  the  second  section  of  the  act  of  June  27,  1890. 
Lucius  De  Witt  Morte 183 

BURDEN  OF  PROOF. 

See  Evidence,  102. 

CALIFORNIA. 

See  Marriage  and  Divorce,  144. 

CATARRH. 

See  Death  Cause,  480. 

CAUSE  OF  DISABILITY. 

See  Pathological  Sequence,  307. 

CEREBRAL  HEMORRHAGE. 

See  Pathological  Sequence,  388. 

CHRONIC  ASCENDING  NEURITIS. 

See  Pathological  Sequence,  151. 

COHABITATION  AND  REPUTE. 

See  Marriage,  427. 

COLORED  PERSONS. 

See  Marriage,  443. 

COMBINED  CAU8E8. 

See  Death  Cause,  62. 

COMMENCEMENT. 

See  also  Aid  and  Attendance,  503;  Declarations,   1<>2;  Increase,  380;  Practice, 

451;  Special  Ait,  424. 

Section  4713,  B.  8. 

1.  Under  the  provisions  of  section  4713,  Revised  Statutes,  pension,  if  allowed,  could 

only  commence  from  date  of  filing  the  last  material  evidence  necessary  to  com- 
plete the  claim. 

William  Mc(  "lain ; 175 

Aet  March  3,  1879. 

2.  The  date  of  commencement  of  a  dependent  mother1  *  \w\wvuv\,  wwvVv^  >\\*t  ^\\vsr*k 

law,  is  governed  by  the  act  of  March  S,  1S7V*. 

Eliza  Hodgman  {mother)   ^ 
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Act  January  5,  1893. 
3.  The  increase  of  pension  provided  by  the  act  of  January  5,  1893.  for  survivors  of 
the  Mexican  war  who  have  been  pensioned  under  the  provisions  of  the  act  of 
January  29,  1887,'  or  the  act  of  March  3,  1891,  should  l>e  made  to  comment* 
from  the  date,  subsequent  to  the  date  of  the  approval  of  the  act  granting  said 
increase,  at  which  it  shall  have  been  established  by  the  proof  that  the  condi- 
tions of  disability  and  destitution  existed  which  are  designated  in  said  act  a? 
entitling  such  pensioners  to  the  increase  of  pension  therein  provided. 

Robert  Marhrood W 

Act  June  27,  1890. 

'4.  The  construction  of  the  act  of  June  27,  1890,  under  which  a  minor's  pension  is 
made  to  commence  from  the  date  of  riling  the  application  therefor,  in  a  case 
in  which  there  was  a  prior  widow  pensioner  who  has  died  or  remarried,  is 
adhered  to.  The  application,  filed  in  October,  1895,  which  was  rejected  as  an 
application  under  the  general  law,  is  held  to  have  been  an  application  under 
the  act  of  June  27,  1890,  and  the  date  of  filing  said  application  is  the  correct 
date  of  commencement  of  the  minor's  pension. 

Minor*  of  Simeon  W.  Dare , 431 

5.  Pension  under  section  3  of  the  act  of  June  27, 1890,  can  commence  only  from  date 

of  filing  of  declaration  subsequent  to  the  soldier's  death,  and  a  declaration  exe- 
cuted by  the  wife  prior  to  his  death  is  null  and  void. 

Mary  J.  Fisk  (widow) 162 

6.  Original  invalid  pension  granted  under  the  provisions  of  section  2  of  the  act  of 

June  27,  1890,  must  commence  from  the  date  of  filing  an  application  therefor, 
and  the  action  of  the  Bureau  in  commencing  the  pension  in  this  case  from  the 
date  of  the  examining  surgeon's  certificate  of  examination  was  error. 

James  McHarry 510 

COMMISSIONERS  OF  BOARD  OF  ENROLLMENT. 

See  Service,  183. 
COMPOUNDING  RATES. 

See  Rate,  165. 

CONSCRIPTION. 

See  Disloyalty. 

CONSTRUCTION  OF  STATUTES. 

See  also  Minors,  448;  Rank,  34.  , 
Act  March  3,  1899. 

1.  The  act  of  March  3,  1899,  is  prospective,  not  retroactive,  in  its  operation,  and  the 

desertion  named  therein  refers  only  to  such  as  occurs  subsequent  to  the  passage 
of  the  act.  The  word  "desertion  "  in  said  act  is  used  in  its  general  legal  sense, 
and  means  the  willful  withdrawal  of  one  of  the  married  parties  from  the  other 
or  the  voluntary  refusal  of  one  of  the  married  parties  to  renew  a  suspended 
cohabitation  without  legal  justification. 

Mary  Ann  Rothery  v.  Henry  X.  Rothery 77 

2.  To  entitle  the  deserted  wife  of  an  invalid  pensioner  to  receive  one-half  the  pension 

of  her  husband  under  the  provisions  of  the  act  of  March  3,  1899,  it  must  appear 
that  she  has  been  deserted  by  said  pensioner  for  a  period  of  over  six  months 
subsequent  to  the  Aate  ol  \\\fc  v&ro&vL*  v>1  *sv\d  i&ct.^  s^id  act  being  wholly  pros- 
pecti ve,  and  not  retroactive,  vtv  Vlvs  vy^t^Xa^w  *xv\  vtaex**?**^ .  v^**-  vas^  v&^&ss* 
Aim  Rotherv  r.  Henry  ^s .  \UAWtn  ,  \\  V . \> ., 7»  ^ 
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\.  The  application  of  Catharine  Richards  under  the  act  of  March  3,  1899,  for  one- 
half  the  pension  of  this  appellant,  James  J.  Richards,  having  been  filed  in  the 
Pension  Bureau  on  April  15,  1899,  less  than  six  months  from  the  date  of  the 
passage  of  said  act,  was  premature,  ineffective,  and  void,  no  legal  rights  what- 
ever having  accrued  to  her  on  said  date  under  the  provisions  of  said  act. 

Catharine  Richards  v.  James  J.  Richards 90 

DEATH  CAUSE. 

See  also  Evidence,  301;  Line  op  Duty,  103;  Pathological  Sequence,  388. 

Medical  Referee'  i  Opinion. 

.  It  is  contended  in  a  motion  for  the  reconsideration  of  departmental  decision  of 
August  11,  1900,  in  the  case  at  bar,  that  the  rules  laid  down  in  the  case  of  the 
widow  of  Charles  F.  Brown  (3  P.  D.,  92),  and  in  the  case  of  Minnie  Shuttle- 
worth  (3  P.  D.,  50),  respectively,  should  govern  in  this  case:  Held-,  That  in  the 
rules  laid  down  in  the  cases  cited,  to  the  effect  that  the  medical  referee's  opin- 
ion must  "have  some  evidence  to  support  it,  and  some  facts  proven  upon 
which  to  base  it,"  before  it  can  be  accepted  in  preference  to  "  the  diagnosis  made 
and  the  opinion  expressed"  by  the  attending  physician  of  a  soldier  in  his  last 
illness  as  to  the  actual  cause  of  the  latter's  death,  it  was  not  the  intention  of 
the  Department  to  place  any  restrictions  upon  the  official  acts  of  the  medical 
officers  of  the  Bureau  which  should  not  equally  apply  to  the  medical  evidence 
filed  in  such  cases,  and  that  inasmuch  as  no  other  good  or  sufficient  reason  is 
shown  why  former  departmental  action  in  the  premises  should  be  receded 
from  the  pending  motion  in  the  case  is  overruled. 

Margaret  Lalone  (widow) 301 

Pathological  Sequence. 
.  The  deceased  officer  was  formerly  a  pensioner  at  total  of  rank  as  major  ($25  per 
month)  on  account  of  "fracture  of  right  elbow."     His  death,  on  February  23, 
1898,  according  to  the  return  thereof  made  by  the  attending  physician,  wa 
due  to  "amyotrophic  lateral  sclerosis  and  acute  pneumonitis." 

.  Pneumonitis  (pneumonia)  being  an  acute  disease— due  to  a  specific  germ — could 
not  have  been  a  result  of  his  military  service;  and  his  medical  attendant's  testi- 
mony to  the  effect  that  the  amyotrophic  lateral  sclerosis  was  a  pathologic 
sequence  of  the  fracture  of  right  elbow  not  being  in  harmony  with  the  holding 
of  recognized  medical  authorities  to  the  effect  that  the  etiology  of  such  disease 
is  as  yet  unknown,  the  arbitrary  and  unsupported  professional  opinion  or 
theory  of  this  affiant  can  not  be  permitted  to  control  the  judgment  of  the 
Department  in  this  case,  which  is:  That  the  appellant  has  no  title  to  a  pension 
under  the  general  law  as  the  case  now  stands. 

.  The  decedent's  discharge  from  Company  G,  Twentieth  Illinois  Infantry,  accord- 
ing to  the  decision  of  the  War  Department,  which  has  sole  jurisdiction  in  such 
matters,  not  having  been  an  honorable  discharge,  his  relict,  the  appellant,  has 
no  title  to  a  pension  under  the  provisions  of  section  3,  act  of  June  27,  1890. 

Matilda  C.  Tuni&on  (widow) 440 

.  Death  of  the  soldier  (who  was  over  50  years  of  age)  from  cerebral  hemorrhage 
can  not  be  accepted  as  due  to  injury  to  left  testicle  and  varicose  veins  of  right 
leg  and  resulting  amputation  of  same  above  the  knee,  for  which  he  was  pen- 
sioned.    Senile  degeneration  of  the  arteries  is  universally  admitted «atV\<fevcttf&» 
potent  cause  o/said  fatal  disease,  and  this  "\a  sYvovftv  toYvaxe  *^YA»&\vi>fcfc»*»8fc% 
bo  that  the  burden  oi  proot  rests  on  those  advarveviv^  a.  cercArars  ^vs\\«vv. 

Maria  Brantigan  (uridow)  .................-.-«-.----'»---- 


534  INDEX   TO    DECISIONS. 

t 

6.  The  late  officer  was  pensioned  under  the  general  law  on  account  of  a  gunshot 

wound  which  destroyed  the  right  eye  and  fractured  the  bones  of  the  orbit 
His  death  is  shown  to  have  been  due  to  disease  of  the  brain,  or  meningitis:      • 
Held,  That,  in  the  absence  of  any  other  more  probable  cause  for  infection  than      I 
the  continued  disease  in  the  orbit,  the  fatal  disease  was  caused  primarily  by 
the  gunshot  wound.  I 

Rebecca  C.  Morgan  (widow) 220 

7.  The  soldier's  death  is  shown  to  have  resulted  from  disease  of  kidneys,  caused 

by  ether  anaesthesia,  induced  for  the  purpose  of  operating  on  a  diseased  rijrht 
testicle,  for  which  not  pensioned,  and  for  the  radical  cure  of  a  right  inguinal 
hernia  and  hydrocele,  for  which  pensioned:  Held,  That  inasmuch  as  the  pen- 
sioned disabilities  were  included  in  the  operation  leading  to  the  soldier's  death, 
the  widow  is  entitled  to  pension. 

Elimbet  Kaufman  (widow) 106 

8.  Soldier's  death  from  quick  consumption,  following  an  attack  of  pneumonia,  can 

not  be  accepted  as  due  to  chronic  diarrhea  of  service  origin,  said  diarrhea  not 
being  an  important  controlling  factor  in  nor  so  complicated  with  said  death 
cause  that  its  influence  can  not  be  separated  therefrom.  , 

Mary  E.  Dolan  (widow) 62 

Minor  of  Harla  Dolan 62      | 

i 

9.  Soldier's  death  from  pulmonary  tuberculosis  can  not  be  accepted  as  due  to  naso- 

pharyngeal catarrh,  on  account  of  which  he  was  pensioned  at  $2  per  month, 
and  it  not  appearing  that  catarrh  was  otherwise  a  factor  in  the  death  cause, 
nor  that  said  cause  was  the  result  of  his  army  service,  the  rejection  of  the  claim 
on  that  ground  wras  proper. 

Florence  E.  Foster  ( widow) 480 

10.  The  soldier's  death,  at  the  age  of  72  years,  of  cerebral  hemorrhage  can  not  be      i 
properly  regarded  as  due  to  the  gunshot  wound  through  the  neck  incurred 
thirty-six  years  prior  thereto,  and  for  which  he  was  pensioned. 

Emily  0.  Dilivorth  (widow) 459 

DECLARATIONS. 

See  also  Attorneys,  429  and  490;  Jurisdiction,  257  and  420. 

Amendment. 

1.  A  declaration  in  which  the  formal  parts  indicate  a  claim  under  the  act  of  June 

27,  1890,  but  which  contains  allegations  of  a  service  not  in  the  war  of  the  rebel- 
lion and  of  disability  contracted  in  said  service  and  line  of  duty,  is  subject  to 
amendment  and  explanation  as  to  any  uncertainty  in  the  character  of  the 
claim  or  the  claimant's  intentions  relative  thereto. 

Felix  Myers 315 

Duplicate. 

2.  Where  two  declarations  for  straight  increase  are  filed  in  behalf  of  a  pensioner, 

they  do  not  constitute  the  basis  of  different  claims  unless  a  medical  examina- 
tion was  held  l>etween  the  dates  on  which  the  declarations  were  filed,  or  unless 
the  claim  based  on  the  first  declaration  is  disposed  of  without  holding  a 
medical  examination  and  thereafter  a  second  declaration  is  filed.  With  these 
exceptions,  declarations  for  increase  filed  subsequently  to  the  first  until  a  medi- 
cal examination  is  \\e\d  areWt  v\\\y\\c».\a» <^  W\^^wk  vWlamtion,  and  the  filing 
thereof  is  not  material  servXee. 

Alfred  Carpenter ** 
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Execution. 

3.  Pension  under  section  3  of  said  act  can  commence  only  from  date  of  filing  of 

declaration  subsequent  to  the  soldier's  death,  and  a  declaration  executed  by  the 
wife  prior  to  his  death  is  null  and  void. 

Mary  J.  Ft*k  (iridow) 162 

4.  The  declaration  purports  to  have  been  made  on  August  10, 1888,  belore  the  deputy 

clerk  of  the  circuit  court  of  Macomb  County,  Mich.,  but  the  evidence  shows 
that  the  same  was  executed  in  Grand  Traverse  County,  of  said  State:  Held, 
The  declaration  is  invalid. 

Samuel  Berry 210 

Filing. 

5.  Soldier  executed  his  declaration  and  mailed  it  to  the  Commissioner  of  Pensions, 

but  died  six  days  prior  to  the  date  of  its  receipt  at  the  Pension  Bureau:  Held\ 
A  pension  claim  is  not  pending  until  the  date  of  the  filing  of  the  declaration, 
for  the  Commissioner  of  Pensions  attains  no  jurisdiction  until  the  declaration 
is  filed.  The  Commissioner  of  Pensions  could  have  no  jurisdiction  over  a  dead 
person,  and  the  filing  of  said  declaration  was  of  no  force  or  effect. 

AmH.  Dilley 257 

6.  A  declaration  for  pension  in  of  no  force  or  effect  whatever  until  filed  in  the 

Bureau  of  Pensions. 

A  nthony  O1  Grady,  a  I  inn  J  oh  it  J  Minn 420 

Sufficient. 

7.  A  declaration  in  a  jjension  claim,  aside  from  its  formal  parts,  is  not  invalid  if  it 

substantially  sets  forth  the  facts  upon  which  the  claim  is  based.  It  is  suffi- 
ciently certain  if  it  can  be  made  certain.  Because  it  is  subject  to  amendment 
to  make  more  definite  and  certain,  it  is  not  thereby  invalid. 

Alphonso  IT.  EW* 93 

DECREE. 

See  also  Jurisdiction,  226  and  406;  Marriaok,  271. 

Interlocutory  in  Xicionri. 

1.  Under  the  civil  practice  of  Missouri  an  interlocutory  decree  of  default  in  a  divorce 

case,  no  trial  being  had  nor  decree  entered  upon  the  merits  of  the  case,  is  not  a 
decree  dissolving  the  bonds  of  matrimony  existing  between  a  plaintiff  and 
defendant,  notwithstanding  such  decree  states  that  said  bonds  are  dissolved, 
"and  that  unless  the  defendant  appear  at  the  next  regular  term1'  and  "show 
good  cause  to  the  contrary,  judgment  will  be  finally  rendered."     *    »    » 

Adaline  lAjng  (alleged  widow) 499 

Jurisdictional  Facte. 

2.  The  widow's  claim  was  rejected  on  the  ground  that  her  hunlxuid  obtained  a 

divorce  from  her  in  the  State  of  Indiana  while  she  resided  in  Arizona.  The 
transcript  of  the  record  fails  to  show  affirmatively  that  a  copy  of  the  summons 
in  the  divorce  proceedings  was  mailed  to  her,  although  her  post-office  address 
was  known.  This  statutory  requirement  being  omitted,  it  is  fatal  to  the  juris- 
diction of  the  court. 

Annie  M.  Shipp  ( widow) 226 

3.  The  decree  of  divorce  obtained  bv  the  soldier  in  the  State  of  Arkansas  in  1879 

against  the  claimant,  who  was  in  the  State  of  Illinois,  is  void  for  the  reason 
that  the  statutory  requirement  that  the.  warning  order  «Vuw\V&  \n*  \n^c»\\s?&r& 
was  not  compli&l  with. 

Elizabeth  WilVmmvm **** 
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DEFAULT. 

* 

See  Decree. 

DEPENDENT  PARENTS. 

See  also  Fee,  171  ani»  514;  Rate,  18. 

Election  under  what  Law  Prosecuted. 

1.  An  applicant  for  a  dependent  parent's  pension  may,  if  he  or  she  so  elects,  make 

and  prosecute  ii  claim  under  the  provisions  of  section  4707,  Revised  Statutes. 
without  regard  to  the  provisions  of  section  1  of  the  act  of  June  27,  1890. 

Kathrtfiit'  A.  Ratcliffe  (mother) 171 

2.  Where  a  dependent  parent's  claim  was  filed  and  prosecuted  wholly  under  section 

4707,  Revised  Statutes,  and  calls  were  made  by  the  Bureau  of  Pensions  for 
evidence  of  dependence  at  the  date  of  the  soldier  son's  death,  and  the  proof 
furnished  establishes  dependence  at  date  of  soldier's  death,  and  the  provisions 
of  section  1  of  the  act  of  June  27, 1890,  have  in  no  manner  been  invoked,  it  is 
error  to  issue  the  certificate,  upon  the  allowance  of  the  claim,  under  section 
4707,  Revised  Statutes,  as  amended  by  the  first  section  of  the  act  of  June  21, 
1890.  In  such  a  case  the  attorney  prosecuting  the  claim  should  be  certified 
such  fee  as  agreed  upon,  evidenced  by  properly  executed  duplicate  fee  agree- 
ments filed  in  the  claim,  not  exceeding  $25.  . 
Kathrina  Blitch  ( mother) 24"      | 

Facts  Sufficient  to  Show. 

3.  The  appellant  obtains  a  comfortable  support  from  a  farm  on  which  he  resides 

with  his  wife  and  son,  the  title  to  said  farm  being  in  the  wife:  Held,  While 
section  6295,  statutes  of  Michigan,  allows  the  wife  to  hold  and  convey  property 
free  from  interference  and  joinder  by  her  husband,  yet  the  said  statutes  do 
not  deprive  the  husband  of  the  enjoyment  and  use  of  the  wife's  real  estate, 
a  rsght  belonging  to  him  under  the  common  law. 

Thomas  Garner  (fatJier) 297 

DESERTION. 

See  also  Discharge,  13. 
A  Bar  to  Pension. 

1.  Appellant's  name  was  dropped  from  the  roll  on  the  ground  that  he  was  a  deserter 

from  a  former  enlistment.  The  contention  is  that  he  was  under  16  veare  of 
ago  at  the  time  of  his  first  enlistment  in  September,  1863,  and  is  therefore  not 
burred  on  account  of  such  desertion.  In  his  oath  of  enlistment  he  reported  hw 
age  as  18  years.     He  is  bound  by  this  action. 

Xaihan  lA)fb,  alia*  Xathan  Lyons 2H6 

2.  It  appearing  from  the  official  record  of  this  appellant's  military  service,  and  from 

the  other  evidence  in  the  case,  that  at  the  date  he  incurred  the  disabilities  in 
the  service  on  account  of  which  he  was  formerly  pensioned,  he  was  in  desertion 
from  a  prior  term  of  service,  and  was  at  said  time  absent  from  his  proper  com- 
mand without  leave  and  not  in  the  line  of  duty,  he  is  not  entitled  to  be  restored 
to  the  pension  roll  under  the  present  rulings  and  decisions  of  this  Department. 
See  cases  of  John  Norton  (9  P.  I).,  382)  and  widow  of  John  Sullivan  (10  P.  Dm 
55). 

Lewi*  Rankin 373 

Hot  a  Bar  to  Pension. 

3.  In  1861  the  enlistment  ol  ammw  vwwWy  iVw  «g&  o(  18  years  was  voidable,  and  a 

repudiation  of  such  ei\\vrtmen\ -on  V\\»  v8^ «V\\\«&mYMst\v$  ^x^-a^^V^sw^s^ 
would  constitute  no  bar  \o  vewVoivvm  movmV ,<&  *  fttasftitttos  Vacant  *ssfe*> 
the  period  of  a  second  enWatment. 

Stephen  F.  Monthony 
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4.  The  appellant  first  enlisted,  under  the  name  of  Patrick  II.  Burns,  for  two  years, 
in  Company  B,  Thirty-fifth  New  York  Volunteer  Infantry,  and  serve  d  therein 
until  February,  1862,  when  he  deserted,  and  was  never  formally  discharged 
therefrom.  He  enlisted  a  second  time  on  August  7,  1862,  while  a  deserter 
from  said  organization,  under  his  correct  name  of  Henry  P.  Burns,  for  three 
years,  in  Company  M,  Fifth  New  York  Heavy  Artillery,  and  served  therein 
until  June  26,  I860,  when  he  was  mustered  out  and  honorably  discharged  the 
service  with  said  company.  He  was  pensioned  under  the  provisions  of  the  gen- 
eral pension  law  for  an  injury  to  head  and  back,  incurred  in  July,  1864,  during 
his  second  term  of  enlistment.  On  February  9, 1897,  he  was  dropped  from  the 
rolls  because  of  his  desertion  from  Company  B,  Thirty-fifth  New  York  Volun- 
teer Infantry:  Held,  That  appellant's  contract  of  enlistment  in  Company  B, 
Thirty-fifth  New  York  Volunteer  Infantry,  having  expired  by  limitation  long 
prior  to  the  incurrence  of  the  injury  for  which  he  was  pensioned,  the  offense 
of  desertion  terminated  with  said  contract  of  enlistment,  and  at  the  time  of  the 
incurrence  of  said  injury  he  was  no  longer  in  desertion,  but  was  in  line  cf  mil- 
itary duty  under  his  second  enlistment,  and  occupied  a  pensionable  status,  and 
the  action  dropping  him  from  the  rolls  because  of  desertion  from  his  first  serv- 
ice was  error.     (See  case  of  John  Norton,  9  P.  I).,  382.) 

Henry  P.,  alias  Patrick  II.  Burns 332 

).  A  soldier  is  pensionable  for  a  disability  incurred  subsequent  to  the  expiration,  by 
limitation,  of  a  term  of  enlistment  from  which  he  had  deserted  and  was  never 
discharged,  notwithstanding  the  fact  that  the  second  contract  of  enlistment  was 
entered  into  prior  to  the  expiration  of  the  first  term  of  enlistment,  provided  said 
second  term  of  enlistment  be  faithfully  performed  and  completed,  and  lie  not 
avoided  by  the  United  States. 

Henry  P.,  alias  Patrick  II.  Burns 362 

DESERTED  WIFE. 

See  Division-  of  Pension,  Ait  March  3,  1899. 

THFFICTTLTY  AND  TROUBLE. 

See  Appeal,  519. 


See  also  Increase,  51;  Orioix,  329;  Practice,  455;  Reratixo,  299. 

Age  not  per  le  a  Disability. 
.  The  fact  that  a  claimant  has  attained  the  age  of  65  years  does  not  entitle  him  to 
pension,  per  se,  under  section  2  of  the  act  of  June  27,  1890,  regardless  of  his 
mental  or  physical  condition,  and  such  was  not  the  view  expressed  in  the  case 
of  Francis  Frank  (9  P.  D.,  68);  but  the  evidence  1:1  this  case  disclosing  the  fact 
that  claimant  is  by  trade  a  pattern  maker,  and  that  by  reason  of  age,  disease 
of  heart,  limitation  of  motion  in  knee  and  shoulder,  enlarged  veins  of  leg,  and 
stiffness  and  limitation  and  atrophy  of  hand  he  is  unable  to  follow  said  occupa- 
tion, the  action  rejecting  his  claim  was  error,  and  is  reversed.  (Charles 
Stone,  8  P.  D.,  477,  and  William  Featherly,  9  P.  D.,  106.) 

/.  Louis  Will .*. 179 

Cause  of  Disability. 
.  The  certificate  of  medical  examination,  made  under  appellant's  claim  for  increase, 
shows  that  his  loss  of  vision  in  both  eyes  is  due  to  intraocular  cUajv^e*  v*.vv^L 
by  a  high  degree  of  myopia,  which  can  notX*  «icce\A^\  *&  &\>a  V* \v\*  wvKwmtj 
service, 

Adolph  Becker "* 


\ 
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Degree  of  Disability— Act  June  27,  1890. 

3.  The  fact  that  the  claimant  was  not  disabled  in  a  pensionable  degree  from  the 

causes  alleged  is  not  a  good  ground  for  rejecting  his  claim  under  the  second 
section  of  the  act  of  June  27,  1890,  if  it  appears  that  he  was  so  disabled  fawn 
other  causes  not  alleged. 

ArcheC.  Winfrey 38 

4.  Appellant's  disability,  resulting  from  disease  of  left  foot  and  leg,  evidenced  by 

marked  swelling  of  entire  left  lower  extremity  in  marked  contrast  with  its  , 
fellow,  simulating  elephantiasis,  due  to  local  edema,  right  thigh  measuring  j 
17  inches,  left  18J  inches;  right  lower  thigh  15  inches,  left  16  inches;  knees 
15  inches;  right  calf  12,  and  left  17  inches;  right  ankle  9  inches,  left  15;  right 
arch  of  foot  8£,  and  left  10  inches,  existing  in  a  degree  rendering  him  unable 
to  earn  a  support,  he  was  entitled  to  a  rate  of  $12  per  month  from  October  26, 
1899,  and  action  is  reversed. 

Lee  K.  Janney ..••.•••••••.......  505 

DISEASE  OF  HEART. 

See  Pathological  Sequence,  462. 
DISCHARGE. 

See  also  Death  Cause,  440;  Service,  206. 

1.  In  1891  pension  was  allowed  under  the  act  of  June  27,  1890,  when  the  practice 
required  only  a  final  honorable  discharge  from  the  service;  therefore  the  deser- 
tion of  an  applicant  for  pension  under  said  act  from  his  first  service  was  no  bar 
to  pension.  The  practice  having  been  changed  so  as  to  require  an  honorable 
discharge  from  all  service  contracted  to  be  performed  during  the  war  of  the 
rebellion,  pensioner's  name  was  properly  dropped  from  the  rolls  on  the  ground 
that  he  was  a  deserter. 

Jerome  Woodin,  alum  Frank  Allen  ........•••••••••••••••••••......  13 

DISI-OYAI/FY. 

Ban  Payment  of  Accrued  Pension. 

1.  Pension  having  erroneously  been  granted  to  the  soldier  under  the  act  of  June  27, 

1890,  he  having  aided  and  abetted  the  late  rebellion  against  the  authority  of 
the  Vnited  States,  section  4716,  Revised  Statutes,  positively  prohibits  the  pay- 
ment of  the  pension  that  may  have  accrued  to  him  to  the  date  of  his  death  to 
his  widow. 

Anna  M.  TFuiWir  (tcidmv)  .......................................  241 

Facte  Showing  Disloyalty. 

2.  Claimant,  while  a  prisoner  of  war  at  Andersonville,  Ga.,  having  enlisted  in  the 

Confederate  service  in  February,  1865,  is  barred  from  pension  by  reason  of  the 
provisions  of  section  4716  of  the  Revised  Statutes,  notwithstanding  his  allega- 
tion (uncorroborated)  that  his  enlistment  was  merely  a  subterfuge  to  enable 
him  to  escaj>e  to  the  Union  lines,  which  he  did  in  April,  1865,  it  being  held 
that  said  enlistment  and  service  was  voluntary.  (MiloB.  Ousterhout,  7  P.  D., 
270.) 

Charh'H  F.  M.  (luernwii 64 

Facts  not  Showing  Disloyalty. 
3.  The  record  shows  claimant  a^  4lVranstetr%»V"  \»  Cv\vm^.  C5T&«>JJl  Vcvww  Axiderson- 
ville   <  J-i    a  re'oel  TeeTuuAnfc  otei.    TVusre  \&  \\»  wsot^  <s*  ^\&sB&fe\&.'fe& 
case  of  enlistment  in  the  CoateAwate  «**«*  Ktto*  v>t  oWxn  %*.«*.**»«*% 
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* 

part  of  aiding  or  abetting  the  rebellion:  Held,  The  action  of  dropping  was 
unlawful.  One  has  an  undoubted  right  to  escape  the  rigors  of  prison  life  in 
any  way  that  presents  itself,  as  well  outside  as  inside  the  prison,  if  in  so  doing 
he  does  not  aid  or  abet  the  enemy.  The  opinion  in  the  case  of  Milo  Ousterhout 
(7  P.  D.,  270)  is  not  in  conflict  with  such  doctrine. 

JohnH.  Kimball 124 

L  Volunteering  to  build  larger  stockades  for  the  better  accommodation  of  Union 
prisoners  was  not  volunteering  to  aid  the  rebellion. 
The  record  showing  the  transfer  of  a  Union  prisoner  to  Colonel  O'Neill,  rebel 
recruiting  officer,  will  not  raise  a  presumption  of  an  enlistment  in  the  Confed- 
erate Army,  but  is  sufficient  to  raise  a  presumption  of  aiding  and  abetting  the 
rebellion;  but  the  proof  in  this  case  showing  that  claimant  neither  enlisted  in 
the  Confederate  Army  nor  performed  service  of  any  kind  in  aid  of  such  rebel- 
lion, such  presumption  of  aiding  and  abetting  the  rebellion  against  the  author* 
ity  of  the  United  States  is  rebutted,  and  the  decision  in  this  case  of  October  10, 
1900,  is  not  in  conflict  with  the  cases  of  Milo  Ousterhout  (7  P.  D.,  270) ;  Russel 
S.  Cole  (4  P.  D.,  141);  John  S.  McCoy  (5  P.  D.,  369);  William  Hedgspeth  (1 
P.  D.,  245),  and  Charles  F.  M.  Guernsey  (11  P.  D.,  64). 

JohnH.  Kimball 136 

>.  The  testimony  filed  by  the  claimant  tending  to  show  that  he  did  not  voluntarily 
engage  in  or  aid  or  abet  the  late  rebellion,  special  examination  is  directed  in 
order  to  satisfactorily  and  fully  determine  the  facts,  the  records  of  the  War 
Department  showing  enlistment  in  the  Confederate  service  and  desertion  two 
months,  probably,  later. 

Lewis  Riddle 252 

i.  A  prisoner  of  war  who,  while  under  actual  duress  and  in  well-grounded  fear  of 
his  life,  is  forced  by  his  captors  to  engage  in  mounting  field  guns  and  building 
fortifications  for  the  use  of  such  captors  in  active  hostile  operations,  and  is  dis- 
abled while  so  engaged,  without  any  free  will  on  his  part  in  such  disloyal 
participation,  is  pensionable  on  account  of  such  disability. 

Ijorenzo  Pruett 290 

.  The  record  of  the  War  Department  showing  that  claimant,  wThile  a  prisoner  of 
war  in  Anderson ville,  Ga.,  in  February,  1865,  was  "transferred  to  Colonel 
O'Neill,  rebel  recruiting  officer,"  in  the  absence  of  proof  showing  enlistment 
in  the  rebel  army  or  performance  of  service  therein,  does  not  establish  the 
fact  that  he  aided  or  abetted  the  late  rebellion  against  the  authority  of  the 
United  States. 

James  H.  Rairiey 327 

DIVISION  OF  PENSION,  ACT  MARCH  3,  1899. 

See  also  Construction,  77  and  90. 
Construction  of  Act. 
.  To  entitle  the  deserted  wife  of  an  invalid  pensioner  to  receive  one-half  the  pen- 
sion of  her  husband  under  the  provisions  of  the  act  of  March  3,  1899,  it  must 
appear  that  she  has  been  deserted  by  said  pensioner  for  a  period  of  over  six 
months  subsequent  to  the  date  of  the  passage  of  said  act,  said  act  being  wholly 
prospective  and  not  retroactive  in  its  operation  and  character.     (See  case  of 
Mary  Ann  Rothery  v.  Henry  N.  Rothery,  11  P.  D.,  77.)     The  application  of 
Catharine  Richards  under  the  act  of  March  3,  1899,  for  one-half  the  pension  of 
this  appellant,  James  J.  Richards,  having  been  filed  in  the  Pension  Bureau 
on  April  15,  1899,  less  than  six  months  from  Wv*  ^aXfe<A\N\^\»«s»s^^«^ 
act,   was  premature,  ineffective,  and  \o\d,  wo  \e^a\  tv^v\&  ^\s»XfcN*x  Vv^ 
accrued  Uj  her  on  said  date  under  the  provVrAoiva  oV  wivY  *^.  ^ 

Catharine  ffichards  v.  Ju  men  J.  Richard* 
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2.  The  word  desertion  in  the  act  of  March  3,  1809,  is  used  in  its  general  legal  sense 

and  means  the  will! uL  withdrawal  of  the  pensioner  from  his  wife,  or  his  vol- 
untary refusal  to  renew  a  suspended  cohabitation  without  legal  justification. 
Rothery  r.  Rothery  (11  P.  D.,  77);  Richards  r.  Richards  (ibid.  90);  Henry X. 
Rothery  (ibid.,  255).  The  evidence  in  this  case  shows  that  pensioner  did  not 
willfully  desert  claimant,  but  that  his  separation  from  his  wife  is  due  to  her 
own  conduct  toward  him,  and  is  in  accordance  with  her  wish. 

Mary  A.  Rothery  v.  Henry  X.  Rothery 377 

Notice  of  Appeal.  i 

3.  In  cases  of  contest  over  the  division  of  pension  under  the  act  of  March  3, 1899, 

the  appellee  is  entitled  to  notice  of  the  appeal  and  a  copy  thereof  and  reason- 
able time  in  which  to  file  a  brief  and  argument  in  support  of  the  Bureau  action 
appealed  from. 

Emily  Ellis  v.  Leroy  Ellin 288 

Pension  Unlawfully  Withheld. 

4.  It  having  been  decided  that  upon  a  proper  construction  of  the  law  and  upon  the 

evidence  in  the  case  the  division  of  the  pension  and  the  payment  to  the  wife 
of  this  pensioner,  by  virtue  of  the  act  named,  were  erroneous  and  without 
proper  warrant  of  law,  the  refusal  to  restore  to  him  the  amount  of  which  he 
was  deprived  is  likewise  illegal,  and  it  is  directed  that  such  amount  shall  be 
paid  to  him. 

Henry  X.  Rothery 255 

Pensioner's  Desertion  of  his  Wife. 

5.  It  appearing  from  soldier's  own  testimony  that  he  deserted  his  wife  and  that  she 

was  a  woman  of  good  moral  character;  and  it  further  appearing  that  said  wife 

is  in  necessitous  circumstances,  the  action  of  the  Bureau  of  Pensions  in  paying 

to  said  wife  one-half  of  the  pension  he  was  drawing  was  proper  and  is  affirmed. 

Mary  C.  Slagle  {widow) 260 

Pensioner  Divorced. 

6.  It  appearing  from  a  duly  certified  copy  of  the  court  record  that  pensioner  was 

divorced  from  the  claimant,  who  seeks  a  division  of  his  pension  under  the  act 
of  March  3,  1899,  prior  to  filing  such  claim,  the  record  also  showing  that  said 
court  acquired  jurisdiction  over  said  alleged  deserted  wife  in  the  suit  for  said 
divorce,  she  was  not  pensioner's  wife  and  is  not  entitled  to  receive  one-half  of 
his  pension. 

Eliza  McKee  v.  James  H.  McKee 4W 

DIVORCE. 

See  Pkckke,  499;  Division  ok  I'kxsion,  494;  Jurisdiction,  226  and  406;  Makkiaue, 

271  and  488. 

DROPPING. 

See  Dkmertion,  862. 

DURESS. 

1.  A  prisoner  of  war  who,  while  under  actual  duress  and  in  well-grounded  fear  of 

his  life,  is  forced  by  his  captors  to  engage  in  mounting  field  guns  and  building 

fortifications  for  the  use  of  such  captors  in  active  hostile  operations,  and  is 

disabled  while  so  engaged,  w \W\ow\,  says  i\*vi  ^\  wv  \\\s&  \A3tt.  \w  such  disloyal 

participation,  is  pe\\*\oi\a\Ae  ov\  accowwV  <A  *w^\v  Kvasbftftrc . 

Lorenzo  Pruett .„....-•• 
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EMANCIPATION  PROCLAMATION. 

..  Appellant,  prior  to  the  time  of  her  alleged  marriage  to  soldier,  married  one 
William  Norris,  in  1864,  who  was  at  the  time  a  soldier  in  the  Vnited  States 
Army,  stationed  at  Portsmouth,  Va.,  in  territory  in  possession  of  the  United 
States  forces,  in  which  the  President's  emancipation  proclamation  of  January 
1,  1863,  was  effective,  and  claimant  was  also  in  said  territory,  serving  with  the 
United  States  forces  as  laundress,  the  ceremony  of  marriage  being  performed 
by  the  chaplain  of  soldiers  regiment.  As  it  is  shown  that  said  Norris  was 
still  living  at  the  time  of  claimant's  alleged  marriage  to  Smith,  and  no  divorce 
being  shown,  said  marriage  was  void. 

Bose  E. ,  alleged  widow  of  Israel  Sm  ith 443 

ENLISTMENT. 
See  Service,  240. 

ESTOPPEL. 
Evidence.  Former  Statements. 
.  The  claimant  is  shown  to  have  separated  from  the  soldier  shortly  after  his  return 
from  the  Army,  and  in  1866  (while  the  soldier  was  still  living)  married  one 
A.  J.  Pebbles,  with  whom  she  lived  until  he  abandoned  her  in  1880.  The  soldier 
died  in  1871.  She  alleged  that  she  had  heard  that  the  soldier  was  dead  before 
she  married  Pebbles,  but  learned  that  he  was  alive  some  time  afterwards — 
about  a  year  before  his  death:  Held,  That  by  her  marriage  to  Pebbles  in  1866 
and  subsequent  conduct  she  is  estopped  from  claiming  pension  as  the  wTidow 
of  the  soldier* 

Phehe  A  n  n  Coburji,  now  Bobbing  ( alleged  widow ) 403 

.  Claimant  herein  swore,  in  1864,  that  soldier  was  married  to  one  Sarah  Hutch- 
inson, and  that  she  was  present  at  the  ceremony.  By  reason  of  such  state- 
ments, the  Government  granted  pension  to  said  Sarah  and  paid  it  to  her 
during  her  lifetime,  and  thereafter  to  her  children  during  their  pensionable 
minority:  Held,  Claimant  is  estopped  from  now  setting  up  the  fact  that  she, 
and  not  Sarah,  was  the  wife. 

Clara  M.  Bennett,  alleged  widow  of  William  M.  Covert 195 

EVIDENCE. 

b  also  Aid  and  Attendance,  473  and  503;  Disloyalty,  124,  136,  327;  Division  of 
Pension,  377;  Estoppel,  195;  Fee,  215;  Fraud  and  Mistake,  200;  Increase,  51; 
Incurrence,  516;  Jurisdiction,  406  and  420;  Line  of  Duty,  84  and  191;  Marri- 
age, 66,  131,  139,  144,  158,  181,  204,  212,  234,  320,  339,  427,  443;  Notice,  523  and 
324;  Pathological  Sequence,  388;  Reimbursement,  308;  Rerating,  299. 

Attorney,  Presumption  ai  to. 
.  Alter  the  lapse  of  several  years  from  the  date  of  an  action  of  the  Bureau  adjudg- 
ing that  an  attorney  is  entitled  to  a  fee,  it  will  be  presumed,  when  it  appears 
that  said  attorney  performed  the  material  service  necessary  to  earn  a  fee,  that 
he  observed  the  rules  of  practice  as  regards  mere  formal  service. 

Edward  W.  Stephens 215 

Death,  Presumption  ai  to. 

.  The  soldier  abandoned  his  family  in  1882  in  the  city  of  Philadelphia,  Pa.,  with- 
out any  warning  or  previons  intimation  of  his  purpose,  and  remained  in  said 
city  for  two  years  thereafter  without  communicating  with  his  wife,  hi.s  mother, 
or  other  relatives:  Held,  That  his  absence  from  hia  home  and  famUv  \*w<^ 
unexplained,  and  that  there  in  no  reason  lot  prerom\t^YvY&taa!&v. 

Mary  E.  Burke  (alleged  widow) XSS1 
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3.  Claimant's  first  husband  left  her  about  the  year  1856,  without  any  ostensible 

reason  except  to  go  up  the  Wabash  River,  and  has  never  been  heard  of  by  his 
relatives  and  friends  since.  There  is  no  evidence  in  the  case  that  would  justify 
the  conclusion  that  said  husband  intended  to  forsake,  renounce,  or  relinquish 
his  concern  or  interest  for  said  claimant,  and  it  is  held  that  under  the  act  of 
March  13, 1896,  the  facts  warrant  the  presumption  that  said  first  husband  was 
dead  at  the  date  of  claimant's  marriage  to  soldier,  ten  years  after  the  depart- 
ure of  said  first  husband,  and  that  said  marriage  was  valid  and  she  is  his  legal 
widow. 

4.  Where  no  record  of  deaths  is  in  existence  in  a  particular  jurisdiction,  testimony 

of  two  credible  witnesses  as  to  the  date  of  death  of  a  person,  giving  good  rea- 
sons for  fixing  a  certain  date  as  the  date  of  such  person's  death,  will  be  accepted 
as  sufficient  proof  of  the  date  thereof. 

Wesley  Buckler  et  al.  (minors) 234 

5.  The  date  of  the  soldier's  death  being  material  in  a  claim  by  an  alleged  widow  for 

his  accrued  pension,  it  must  be  satisfactorily  established  by  distinct  proof,  and 
may  not  be  established  by  general  presumption  merely,  under  the  rule  as  to 
presumption  of  death  from  seven  years'  unexplained  absence.  (Davie  r. 
Briggs,  97  U.  8.,  628.) 

Mary  J.  Schrater  (widow) 501 

Life,  Presumption  ai  to. 

6.  The  claimant  having  proved  the  fact  of  her  marriage  to  the  soldier  according  to 

the  law  of  the  State  of  Illinois,  and  cohabited  with  him  as  his  wife  from  the 
marriage  to  the  date  of  his  death  sixteen  years  afterwards,  her  pensionable 
status  was  established.  A  mere  presumption  of  life  of  a  prior  husband  can 
not  prevail  against  the  presumption  of  the  innocence  of  parties  who  enter  the 
marriage  relation  according  to  legal  forms. 

Esther  A.  Palmer  (ividoiv) 320 

Diiloyalty,  Proof  aa  to. 

7.  The  record  of  the  War  Department  showing  that  claimant,  while  a  prisoner  of 

war  in  Andersonville,  Ga.,  in  February,  1865,  was  "  transferred  to  Colonel 
O'Neill,  rel>el  recruiting  officer,"  in  the  absence  of  proof  showing  enlistment 
in  the  rebel  army  or  performance  of  service  therein,  does  not  establish  the 
fact  that  he  aided  or  abetted  the  late  rebellion  against  the  authority  of  the 
I'nited  States. 

James  II.  Raimy 327 

8.  Volunteering  to  build  larger  stockades  for  the  better  accommodation  of  Union 

prisoners  was  not  volunteering  to  aid  the  rebellion.  The  record  showing  the 
transfer  of  a  Union  prisoner  to  Colonel  O'Neill,  rebel  recruiting  officer,  will 
not  raise  a  presumption  of  an  enlistment  in  the  Confederate  army,  but  is  suffi- 
cient to  raise  a  presumption  of  aiding  and  abetting  the  rebellion;  but  the  proof 
in  this  case  showing  that  claimant  neither  enlisted  in  the  Confederate  army 
nor  performed  service  of  any  kind  in  aid  of  such  rebellion;  such  presumption 
of  aiding  and  abetting  the  rebellion  against  the  authority  of  the  United  States 
is  rebutted,  and  the  decision  in  this  case  of  October  10,  1900,  is  not  in  conflict 
with  the  cases  of  Milo  Ousterhout  (7  P.  D.,  270),  Russel  S.  Cole  (4  P.  D.,  141), 
John  S.  McCoy  (5  P.  D.,  369),  William  Hedgspeth  (1  P.  D.,  245),  and  Charles 
F.  M.  Guernsey  (11  P.D.,64). 

John  II.  Kimball 136 

Estoppel. 

9.  Claimant  herein  swore  \n  \%£A  llval  soldier  was  married  to  one  Sarah  Hutchin- 

son, and  that  she  was  vresfcivt  sA,  tt*fc  oeteinssK^ .   ^3  ^*»a«^  ^«^s^>*«s«ss\fitits 
the  Government  granted  v^^^xv  Vo^\&%*t*\v*tA^\^  feaotas»>nN&ftr 
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time  and  thereafter  to  her  children  during  their  pensionable  minority:  Held, 
Claimant  is  estopped  from  now  setting  up  the  fact  that  she,  and  not  Sarah, 
was  the  wife. 

Clara  M.  Bennett  (alleged  widow  of  William  M.  Covert) 195 

Divorce,  Presumption  as  to. 
I.  Soldier  married  Martha  Pinkney  in  1841,  and  they  lived  together  as  husband 
and  wife  until' a  short  time  before  the  civil  war,  when  he  separated  from  her. 
He  married  claimant  in  June,  1871,  and  also  had  a  second  marriage  ceremony 
I>erfonned  in  1888.  Martha,  the  first  wife,  died  June  22,  1897,  and  the  soldier 
died  November  30,  1897.  No  evidence  of  a  divorce  between  soldier  and  his 
first  wife,  Martha,  is  shown,  but  it  is  held  that  the  presumption  is,  in  the  absence 
of  proof  to  the  contrary,  that  said  soldier  had  been  divorced  from  his  first  wife 
at  the  time  of  his  second  marriage  to  claimant.  (Citing  Jennette  Burton, 
9  P.  D.,  31;  Hull  r.  Rawles,  26  Miss.,  471;  Holmes  r.  Holmes,  6  La.,  463; 
Blanchard  r.  Lambert  et  al.,  43  Iowa,  228;  Carroll  v.  Carroll  et  al.,  20  Texas, 
731,  and  Patterson  v.  Gaines,  6  Howard,  550. ) 

Louisa  C.  Germain  (undow) 66 

.  There  is  no  conflict  between  the  decisions  in  the  Germain  and  Orr  cases.  In  the 
Germain  case  iUis  held  that  the  presumption  was,  in  the  absence  of  proof  to  the 
contrary,  that  soldier  had  been  divorced  from  his  first  wife  at  the  time  of  his 
second  marriage  to  the  claimants  but  such  presumption  is  rebuttable.  In  the 
Orr  case  the  presumption  of  divorce  was  rebutted  by  the  evidence  of  the  first 
wife  and  the  records  of  the  court  showing  that  no  divorce  had  been  procured 
as  claimed. 

Louisa  G.  Germain  and  Mary  C  Grr 131 

Marriage,  Presumption  as  to. 
.  The  claimant  married  the  soldier  in  1883,  in  the  State  of  Illinois.  Her  former 
husband  had  been  absent  for  a  ]>eriod  much  greater  than  seven  years.  His 
absence  was  continuous  and  unexplained,  and  no  intelligence  of  his  existence 
has  ever  been  received:  Held,  The  presumption  is  in  favor  of  the  validity  of 
the  second  marriage. 

Mary  (  bburn  ( widow ) 43 

.  There  being  nothing  whatever  in  the  evidence  tending  to  show  this  soldier  was 
ever  married  prior  to  his  formal  marriage  to  claimant  in  1886,  at  which  time 
he  was  66  years  of  age,  ami  the  testimony  showing  that  from  the  time  of  his 
discharge  from  service  in  1864  until  such  marriage  he  was  always  considered 
a  single  man,  her  marriage  to  the  soldier  must  be  presumed  to  have  been  valid, 
and  the  burden  of  proof  of  its  invalidity  is  upon  the  Government. 

Augusta  M.  Koxchwitz  ( widow) 1 02 

.  The  claimant  being  unable  to  prove  by  the  testimony  of  personal  acquaintances 
that  she  was  never  married  prior  to  her  marriage  to  the  soldier,  or  to  furnish 
any  evidence  of  the  death  of  the  soldier's  first  wife  except  a  sworn  statement 
made  bv  the  soldier  himself  less  than  a  vear  }>efore  his  death,  but  all  the  known 
facts,  as  well  as  the  presumptions  of  law,  being  favorable  to  the  validity  of  her 
said  marriage,  it  is  held  to  have  been  a  valid  marriage. 

Mary  M.  A .  Wood  (widow) 158 

>.  The  evidence  shows  that  the  soldier  had,  at  the  time  of  his  formal  marriage  to 
this  claimant  in  1874,  a  living  and  undi voiced  former  wife,  who  died  in  1892, 
having  been  insane  since  1860:  Held,  Said  marriage  in  1874  was  invalid  and 
void,  and  a  valid  marriage  subsequent  to  the  death  of  his  lawful  wife  in  1892, 
his  own  death  occurring  in  1896,  is  not  presumable  from  the  circumstances 
shown. 

Elizabeth  Henderson  ( alleged  wUlov^ 
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16.  There  being  no  proof  or  facte  warranting  the  presumption  of  a  prior  marriage  by 

the  soldier,  and  the  undisputed  evidence  showing  that  claimant  and  soldier 
lived  and  cohabited  together  as  man  and  wife  for  eleven  years  in  the  State  of 
Louisiana,  the  law  of  that  State  would  presume  them  married,  and  the  claim- 
ant is  therefore  entitled  to  pension  as  the  lawful  widow  of  the  soldier. 

Minim  Wilton  (widow) 339 

Marriage,  Proof  of,  under  Section  4705,  B.  8. 

17.  A  claimant  who  relies  upon  the  rule  of  evidence  provided  in  section  4705,  Re- 

vised Statutes,  must  show  either  that  she  lived  with  the  soldier  up  to  date  of 
enlistment,  when  the  latter  died  in  the  service,  or,  if  otherwise,  that  she  lived 
with  him  up  to  the  date  of  death. 

Lucinda  Harris  (alleged  widow)  181 

Marriage,  Proof  of,  in  Oregon. 

18.  Under  the  civil  code  of  Oregon,  as  construed  in  the  case  of  Murray  r.  Murray 

(6  Or.,  26),  "when  it  is  shown  by  evidence  that  a  man  and  woman  are  living 
together  and  cohabiting  as  man  and  wife,  and  are  in  the  community  reputed 
and  received  in  society  as  such,  it  is  sufficient  prima  facie  to  prove  the  marriage 
in  a  civil  action  or  proceeding." 

Sarah  E.  Manwell  (widow) • 427 

Marriage,  Sufficient  Proof  of. 

19.  Claimant's  marriage  to  the  soldier  is  shown  by  evidence  of  a  ceremony  and 

cohabitation.  The  only  evidence  of  a  prior  marriage  is  the  testimony  of  his 
sister  and  a  friend,  to  whom  he  wrote  or  disclosed  that  he  had  married  a  girl 
in  a  seaport  while  he  was  pursuing  the  occupation  of  a  sailor.  His  mere  declara- 
tion, without  other  proof,  is  not  competent  to  establish  such  a  marriage  to  the 
prejudice  of  the  rights  of  this  claimant,  and  on  this  point  her  legal  widow- 
hood is  considered  established. 

Carrie  Peterson  (widow) 139 

20.  Appellant  was  married  to  one  David  King  in  1852,  in  Scotland.     Between  1855 

and  1856  said  King  came  to  the  United  States,  leaving  his  wife  in  Scotland; 
thereafter  he  sent  for  her,  and  in  July,  1857,  she  joined  him  in  Cohoee,  N.  Y., 
where  they  lived  as  man  and  wife  until  October  of  that  year,  when,  on  account 
of  the  closing  of  the  mill  in  which  he  was  employed,  he  left  home  for  the  pur- 
pose of  procuring  work  and  has  never  been  seen  or  heard  from  since  by  appel- 
lant. In  December,  1865,  claimant  married  James  Notman.  who  died  May 
26,  1^92,  leaving  her  without  property  or  means  of  support:  Held,  That  claim- 
ant was  the  legal  widow  of  James  Notman  under  the  laws  of  New  York,  and 
that  her  claim  as  such  is  sufficiently  proved  under  the  law  as  stated  in  the  case 
of  Davie  v.  Briggs  (97  U.  S.,  628),  and  that  under  the  evidence  she  is  entitled 
to  pension  as  the  widow  of  said  James  Notman  under  the  act  of  June  27, 1890. 
The  cases  of  Lavinchia  L.  Salisbury  (7  P.  D.,  247)  and  Spicer  r.  Spicer  (16 
Abb.  Prac.  Repts. )  referred  to  and  distinguished. 

Annie  Notman  (widow) 212 

Notice,  How  Proved. 

21.  Due  proof  of  service  may  be  shown  by  a  written  acceptance  of  service  by  the 

appellee  or  her  attorney,  or  a  registry  return  receipt,  signed  by  the  appellee 
or  her  attorney,  and  forwarded  by  the  appellant  or  his  attorney  with  an  affi- 
davit that  on  a  certain  day  a  copy  of  the  appeal  or  proposed  appeal  has  been 
mailed  in  a  registered  letter,  postpaid,  to  the  appellee  at  a  certain  named  post- 
office,  naming  it,  and  that  the  card  was  returned  in  acknowledgment  of  the 
receipt  of  such  letter;  or  an  affidavit  showing  that  on  a  certain  day  and  place 
a  (ropy  of  the  ap\>ea\  was  \**tsot\«\\\*  O^Xwetv^  \v5  Wv^  wp^^ta*  «*  Yw&  attorney 

of  record. 

Sophia  M.  Loiu/liry  r.  John  Loualm* r 
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2.  An  affidavit  stating  that  a  copy  of  the  appeal  attached  thereto  had  been  sent 

through  the  mail  to  the  address  of  the  claimant  as  given  by  the  Pension 
Bureau  is  not  due  proof  of  service  of  the  appeal,  as  the  proof  should  show  that 
the  same  was  mailed  by  registered  letter,  and  that  the  return  registry  receipt 
attached  to  such  proof  was  the  receipt  for  the  registered  letter  containing  a 
true,  full,  and  complete  copy  of  said  appeal  and  the  notice  of  appeal. 

Eliza  J.  Conover  v.  William  Conover 524 

Of  Family  Physicians  v.  Opinion  of  Medical  Referee. 

3.  It  is  contended  in  a  motion  for  the  reconsideration  of  departmental  decision  of 

August  11,  1900,  in  the  case  at  bar,  that  the  rules  laid  down  in  the  case  of  the 
widow  of  Charles  F.  Brown  (3  P.  D.,  92),  and  in  the  case  of  Minnie  Shuttle- 
worth  (3  P.  D.,  50),  respectively,  should  govern  in  this  case:  Held,  That  in  the 
rules  laid  down  in  the  cases  cited — to  the  effect  that  the  medical  referee's  opinion 
must  "have  some  evidence  to  support  it,  and  some  facts  proven  upon  which  to 
base  it,"  before  it  can  be  accepted  in  preference  to  "the  diagnosis  made  and 
the  opinion-expressed  "  by  the  attending  physician  of  a  soldier  in  his  last  ill- 
ness as  to  the  actual  cause  of  the  tatter's  death — it  was  not  the  intention  of  the 
Department  to  place  any  restrictions  upon  the  official  acts  of  the  medical 
officers  of  the  Bureau  which  should  not  equally  apply  to  the  medical  evidence 
filed  in  such  cases,  and  that  inasmuch  as  no  other  good  or  sufficient  reason  is 
shown  why  former  departmental  action  in  the  premises  should  be  receded 
from  the  pending  motion  in  the  case  is  overruled. 

Margaret  Lalorie  (widow) 301 

Prior  Service,  Presumption  as  to. 
.  The  rejection  of  the  claim  on  the  ground  of  claimant's  inability  to  prove  that 
the  soldier  was  not  in  the  military  or  naval  service  of  the  United  States  prior 
or  subsequent  to  the  term  of  service  on  which  said  claim  is  based,  when  the 
weight  of  the  evidence  and  reasonable  inference  from  known  facts  are  against 
the  probability  that  the  soldier  was  in  the  service  at  any  other  time  than  as 
stated,  was  error,  as  the  claimaint  should  be  given  the  benefit  of  any  remain- 
ing doubt  on  that  point. 

Johanna  Dorgan  (widow) 437 

Prior  Soundness,  Presumption  as  to. 
.  When  prior  soundness  is  shown,  and  a  reasonable  degree  of  proof  that  the 
injury  was  sustained  in  the  service  is  furnished,  there  being  no  circumstances 
which  would  raise  a  suspicion  that  it  was  incurred  outside  the  line  of  duty, 
and  such  injury  is  shown  to  have  existed  at  discharge,  it  will  be  presumed  that 
the  injury  was  incurred  in  line  of  duty. 

WWamD.  MUcJiell \ 84 

Record,  Rebuttal  of. 
.  The  evidence  to  overcome  a  positive  adverse  record  made  from  statements  of  a 
claimant  should  be  clear  and  convincing. 

Ransom  J.  Chnxe 483 

Vicious  Habits,  Presumption  as  to. 
.  Vicious  habits  can  not  be  presumed  in  case  of  an  injury  unless  there  is  some- 
thing concerning  the  nature  or  character  of  the  injury  which  warrants  such  a 
presumption,  or  unless  the  evidence  shows  certain  facts  which  are  sufficient  to 
raise  such  a  presumption.     Where  neither  the  nature  of  the  injury  nor  the 
evidence  adduced  raises  such  a  presumption,  the  testimony  of  two  credible 
witnesses  to  the  effect  that  the  claimant  is  i\ov*  a.  tnaxv  cA  ^c^\^\\^*xA',Sfc»fc* 
they  do  not  believe,  and  have  no  reason  to  be\\fc\e,  WifcX.  \X\fe  s^\  vccjoers  ^v*s> 
due  to  viciouB  habits,  will  be  considered  as  gumctart.  V>  m«^  XNm&  ^s^wsjk^ 

p.  u—voL.  11 35 
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of  the  statute,  provided,  always,  that  the  claimant  is  a  man  of  good  repute  for 
veracity,  and  that  he  shows  that  no  better  evidence  is  obtainable  by  him. 

Benjamin  F.  Peterman 344 

EXAMINING  SURGEONS. 

See  Aid  and  Attendance,  503;  Rate,  317. 

EXECUTION. 

See  Declaration,  210. 


See  Jurisdiction,  348. 

FEE. 

See  also  Fee  Agreements;  Attorneys,  49, 490,  and  492;  Dependent  Parents,  247. 

Dependent  Parent's  Claims. 

1.  An  applicant  for  a  dependent  parent's  pension  may,  if  he  or  she  so  elects,  make 

and  prosecute  a  claim  under  the  provisions  of  section  4707,  Revised  Statutes, 
without  regard  to  the  provisions  of  section  1  of  the  act  of  June  27,  1890.  So 
much  of  the  decision  in  the  case  of  Elizabeth  Darling  (10  P.  D.,  244  and2W) 
as  denies  the  existence  of  such  a  right  subsequent  to  the  passage  of  the  act  of 
June  27,  1890,  is  overruled. 

Kaihryne  A.  Ratcliffe  (mother) 1"1 

2.  Where  a  dependent  parent's  claim  was  filed  and  prosecuted  wholly  under  section 

4707,  Revised  Statutes,  and  calls  were  made  by  the  Bureau  of  Pensions  for 
evidence  of  dependence  at  the  date  of  the  soldier  son's  death,  and  the  proof 
furnished  establishes  dependence  at  date  of  soldier's  death,  and  the  provisions 
of  section  1  of  the  act  of  June  27,  1890,  have  in  no  manner  been  invoked,  it  is 
error  to  issue  the  certificate,  upon  the  allowance  of  the  claim,  under  section 
4707,  Revised  Statutes,  as  amended  by  the  first  section  of  the  act  of  June  27, 
1890.  In  such  a  case  the  attorneys  prosecuting  the  claim  should  be  certified 
such  fee  as  agreed  upon,  evidenced  by  properly  executed  duplicate  fee  agree- 
ments filed  in  the  claim,  not  exceeding  $25. 

Kathrina  Blitch  (mother) ... 247 

3.  Under  the  fourth  section  of  the  act  of  June  27,  1890,  fee  of  but  $10  can  be  paid 

an  attorney  for  services  in  a  claim  filed  under  any  of  the  provisions  of  said  act; 
and  the  question  as  to  whether  a  dependent  parent's  claim  was  properly  granted 
under  the  provisions  of  section  1  of  said  act  can  not  be  decided  upon  appeal  as 
to  a  question  of  fee,  but  the  remedy  must  be  sought  in  an  application  to  the 
Commissioner  of  Pensions  for  a  read  judication  of  a  claim  and  a  reissue  under 
the  general  law  as  it  existed  prior  to  the  passage  of  the  first  section  of  the  act 
of  June  27,  1890. 

Mary  Horan  (mother) 514 

Material  Service,  Presumption  as  to. 

4.  After  the  lapse  of  several  years  trom  the  date  of  an  action  of  the  Bureau  adjudg- 

ing that  an  attorney  is  entitled  to  a  fee,  it  will  be  presumed,  when  it  appears 
that  said  attorney  performed  the  material  service  necessary  to  earn  a  fee,  that 
he  observed  the  rules  of  practice  as  regards  mere  formal  service. 

Edward  W.  Stephens 215 

Merit  and  Pee  Appeal. 
5.  The  action  of  the  Bwresiw  m  *  c\«I\m  tat  ^rscavsci  xs^ra^  *"**  xwee**  ^»»l  wit  be 
reviewed  upon  appea\  from  *&\on  ol  *k*^Tw»:Y&<S&feTM»Mt  A^ 


James  Hughe*  (Jttlher^ 


*S£a 
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Minor's  Claim,  Whole  Fee  to  be  paid. 

6.  In  a  minor's  claim  for  pension,  when,  upon  issue  of  certificate  to  allow  pension, 

payment  of  the  share  of  one  claimant  is  withheld  under  the  instructions  of  the 
Secretary  of  the  Interior  dated  January  14,  1901,  the  entire  fee  of  the  attorney 
prosecuting  the  case  shall  be  paid  pro  rata  from  the  shares  of  the  other  claim- 
ants to  whom  pension  is  paid  upon  and  at  the  time  of  said  issue. 

Minors  of  David  G.  Miller 496 

Ho  Fund — Ho  Fee. 

7.  Where  there  is  no  fund  from  which  a  fee  can  be  paid,  action  refusing  to  certify  a 

fee  is  proper. 

Annie  C.  Cashner  (widwr) 149 

Prima  Facie  Case. 

8.  Where  an  attorney  has  prima  facie  established  a  claim  for  pension,  and  no  call 

for  additional  evidence  has  been  made,  he  has  earned  the  fee,  though  subse- 
quently to  his  death  another  attorney  filed  evidence  for  which  the  Bureau 
could  have  issued  a  call. 

Annie  E.  Myers  (widwv) 392 

Berating. 

9.  In  the  absence  of  valid  fee  agreements,  an  attorney  is  entitled  to  a  fee  of  $10  for 

his  services  for  the  successful  prosecution  of  a  claim  for  re  rating. 

Samuel  Bennison  (claimant) 202 

FEE  AGREEMENTS. 

See  also  Appeal,  519;  Fee,  202  and  514;  Practice,  325. 

Increase — Act  June  27,  1890. 

1.  The  fee  in  a  claim  for  increase  under  the  act  of  June  27,  1890,  regardless- of  the 

cause  upon  which  said  claim  is  based,  is  governed  by  the  fourth  proviso  of  the 
pension  appropriation  act  of  March  3,  1891,  and  can  not  exceed  $2. 

John  H.  Afflerbach 508 

Minor  Contesting  against  Minors. 

2.  A  claim  for  pension  under  the  general  law  in  behalf  of  one  as  minor  child  of  a 

soldier,  when  antagonistic  to  a  claim  in  behalf  of  others  as  minor  children  of 
the  same  soldier  to  whom  the  entire  pension  has  been  paid,  is  an  original  claim 
for  pension  within  the  meaning  of  the  act  of  July  4,  1884,  and  when  valid  fee 
agreements  are  filed  in  such  a  claim  the  law  directs  that  they  shall  be  recognized. 
Minor  of  Henry  Elberson  (claimant) 150 

Refusal  to  Beeognise  Agreements  by  Commissioner. 

3.  Upon  appeal  the  papers  in  a  claim  will  not  be  reviewed  to  determine  whether 

the  Commissioner  of  Pensions  properly  refused  to  recognize  articles  of  agree- 
ment in  a  claim  of  difficulty  and  trouble,  unless  the  facts  as  recited  on  appeal 
present  such  showing  as  would  warrant  the  belief  that  gross  injustice  has  been 
done  in  refusing  to  recognize  articles  of  agreement. 

Annie  Higghis  (widow) 519 

FRAUD  AND  MISTAKE. 

See  also  Reimbursements,  308  and  395. 
Clerical  Error. 
1.  While  it  is  evident  that  the  allowance  which  it  is  proposed  to  recover  was  due  to 
a  clerical  error,  yet  as,  from  an  examination  ot  the  ^NYdfeTws^  \\>  \&  tara&&&. 
whether  the  pensioner  was  not  justly  ent\t\e&  to^YvaX,  Vt w«k^> \V>aV^ 
that  recovery  by  withholding  current  pensioiv  fc\\ow\&  xvol\»  CB&.WJR&-  ^ 

Joseph  B.  IVilsoti 
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Fraud  on  Part  of  Claimant. 
2.  The  evidence  obtained  by  a  special  investigation  having  clearly  shown  that  the 
diseases  of  which  the  soldier  died  existed  prior  to  his  enlistment,  and  that  the 
claimant  was  in  a  position  to  know  of  their  existence,  it  is  held  that  her  claim 
for  pension  on  the  ground  that  said  diseases  originated  in  the  service  was  fraudu- 
lent, and  that  the  pension  under  the  act  of  June  27,  1890,  was  properly  with- 
held for  the  purpose  of  recovering  the  amount  paid  upon  said  claim. 

Sarah  M.  Decker  (widow) 200 

GUARDIANSHIP. 

See  also  Jurisdiction,  351. 

1 .  The  guardian  of  a  pensioner  is  the  agent  of  the  United  States  for  the  proper 

expenditure  of  pension  money  in  his  hands,  irrespective  of  the  duties  devolved 
upon  him  by  the  State  law. 

2.  A  pension  fund  granted  to  a  pensioner,  in  the  hands  of  a  guardian,  is  in  transitu 

until  it  reaches  its  final  destination,  and  is  controlled  onlv  bv  the  United 
States;  and  the  Commissioner  of  Pensions  is  invested  with  the  discretionary 
power  necessary  to  the  proper  administration  of  the  pension  laws,  and  guard- 
ians holding  pension  funds  are  subject  to  his  direction  both  before  and  after 
the  death  of  their  wards. 

3.  All  funds  which  have  accumulated  in  the  hands  of  a  guardian  by  operation  of 

the  pension  law,  and  have  not  been  paid  to  the  pensioner  or  expended  in 
accordance  with  law  in  his  behalf,  are  in  the  nature  of  accrued  pension. 

4.  An  unexpended  pension  fund  in  the  hands  of  a  guardian  has  not,  in  legal  con- 

templation, been  paid  to  the  pensioner,  and  is  an  accrued  pension. 

Commissioner  of  Pensions 351 

HUSBAND  AND  WIFE. 

1.  The  appellant  obtains  a  comfortable  support  from  a  farm  on  which  he  resides 
with  his  wife  and  son,  the  title  to  said  farm  being  in  the  wife:  Held,  While 
section  6295,  statutes  of  Michigan,  allows  the  wife  to  hold  and  convey  property 
free  from  interference  and  joinder  by  her  husband,  yet  the  said  statutes  do 
not  deprive  the  hushand  of  the  enjoyment  and  use  of  the  wife's  real  estate,  a 
right  belonging  to  him  under  the  common  law. 

Thomas  Garner  (father) 297 

HONORABLE  DISCHARGE. 

See  Discharge;  Desertion,  362. 

INCREASE. 

See  also  Aid  and  Attendance,  503;   Attorneys,  429  and  492;   Fee  Agreements, 

508;  Line  of  Duty,  191;  Practice,  122  and  451. 
Third  Grade. 
1.  The  objective  conditions,  due  to  rheumatism  and  disease  of  heart,  and  the 
sequelae  thereof,  described  in  the  certificate  of  the  medical  examination  held 
August  2,  1899,  in  pursuance  of  the  claim  for  increase  filed  January  28,  1899, 
show— in  the  judgment  of  the  Department— the  existence  at  that  time  of  a 
degree  of  disability  fully  equivalent  to  the  loss  of  a  hand  or  foot,  for  purposes  of 
manual  labor;  and  it  \a  tWreioTe  Wld  W\al  \K^  allowance  of  the  third-grade 
rate  from  the  date  ol  t\\e  ceT\\ftcate  ol  \X\fe  «&\o.  xsv^c«»X  *sAxctaia&<cKt>«%&vsEl 


is  fully  warranted. 

Calvin  A.  iiutehmson, 
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Act  of  January  5,  1893. 
2.  The  increase  of  pension  provided  by  the  act  of  January  5,  1893,  for  survivors  of 
the  Mexican  war  who  have  been  pensioned  under  the  provisions  of  the  act  of 
January  29,  1887,  or  the  act  of  March  3,  1891,  should  be  made  to  commence 
from  the  date,  subsequent  to  the  date  of  the  approval  of  the  act  granting  said 
increase,  at  which  it  shall  have  been  established  by  the  proof  that  the  condi- 
tions of  disability  and  destitution  existed  which  are  designated  in  said  act  as 
entitling  such  pensioners  to  the  increase  of  pension  therein  provided. 
The  decisions  of  this  Department  ot  May  19,  1894,  in  the  case  of  Collins,  alias 
Crossweight  (L.  B.  125,  p.  82);  June  8,  1894,  in  the  case  of  Harmon  (L.  B. 
129,  p.  7);  September  13,  1895,  in  the  case  of  Hope  (L.  B.  182,  p.  400);  and 
May  7,  1898,  in  the  case  of  Levan  (9  P.  D.,  322).  and  all  similar  decisions  and 
holdings,  are  hereby  overruled  and  set  aside,  and  Order  No.  231  of  the  Com- 
missioner of  Pensions  is  disapproved  and  abrogated. 

Robert  Marhcood 380 


IMPEDIMENT. 

See  Marriage  and  Divorce,  97,  114,  axd  266. 

UTCtTBATION. 
See  Origin,  329. 


1.  The  prior  soundness  of  the  claimant  being  well  established,  and  it  being  shown 
that  he  performed  active  duty  of  the  most  arduous  character,  immediately  fol- 
lowing which  he  was  taken  sick  with  a  congestive  chill  and  sent  to  hospital, 
where  after  three  months'  treatment  he  was  discharged  the  service  on  account 
of  inguinal  hernia  and  synovitis  of  the  kneejoint,  and  there  being  no  intima- 
tion that  he  was  at  any  time  outside  the  line  of  duty,  it  will  be  presumed  that 
his  alleged  double  hernia  was  the  result  of  his  military  service  in  line  of  duty. 
Francis  Baltzer 516 


1.  The  Sabine  Indian  war  not  being  one  of  the  wars  named  in  the  act  of  July  27, 

1892,  the  soldiers  who  served  therein  are  not  entitled  to  pension  under  said  act. 

IL  G.  English 177 

INDIANA  LAWS. 

See  Marriage,  271. 
INTERLOCUTORY  DECREE. 

See  Decree. 

IOWA. 

See  Marriage,  73. 

JURISDICTION. 

See  Detxa  ration*,  210;  Division  of  Pen -ion.  4fM;  Marriage.  271. 

Aj  to  Declaration*. 

1.  Soldier  executed  hi*  declaration  and  mailed  it  to  tU*  0>uviu\m\M\vt*  »>i  V^,<  j^, 
but  died  fax  day*  jrrior  to  the  «laW;  of  it*  th**-\\A.  a\  \\w  Y*-v\~v>\\  Y*\t%-*sv:  W»>\„ 
A  pension  claim  h*  not  ft-ndinsc  until  th*r  *\a\+.  *A  \\\*  ftWw*  *A>  ^*«  »\*oaaraE* «*«, 


550  INDEX   Td    DECISIONS. 

for  the  Commissioner  of  Pensions  attains  no  jurisdiction  until  the  declaration  is 
filed.  The  Commissioner  of  Pensions  could  have  no  jurisdiction  over  a  dead 
person,  and  the  filing  of  said  declaration  was  of  no  force  or  effect 

AsaH.  Dilley 257 

2.  A  declaration  for  pension  is  of  no  force  or  effect  whatever  until  filed  in  the 

Bureau  of  Pensions. 

3.  The  actual  mailing  of  a  declaration  for  pension,  addressed  to  the  Commissioner  of 

Pensions,  is  not  sufficient  proof  that  the  same  was  ever  filed  in  the  Bureau  of 
Pensions;  neither  does  such  mailing  raise  any  presumption  that  said  declara- 
tion had  been  filed  in  said  Bureau. 

Anthony  O  Grady ,  alias  John  Davis 420 

4.  The  declaration  purports  to  have  been  made  on  August  10,  1888,  before  the 

deputy  clerk  of  the  circuit  court  of  Macomb  County,  Mich.,  but  the  evidence 
shows  that  the  same  was  executed  in  Grand  Traverse  County,  of  said  State: 
Held,  The  declaration  is  invalid. 

Samuel  Berry 210 

Ai  to  Marriage  and  Divorce. 

5.  The  appellant  was  married  to  the  deceased  soldier  in  Hamilton  County,  Ind.,  in 

1880,  and  lived  with  him  as  his  wiflTuntil  his  death  in  1896.  She  was  pre- 
viously married,  in  1869,  to  one  Henry  Curtner  in  Ohio.  In  1898  she  obtained 
a  decree  in  the  circuit  court  of  Hamilton  County,  Ind.,  annulling  and  vacat- 
ing her  marriage  to  Curtner  on  the  ground  of  his  insanity,  and  declaring  her 
marriage  to  the  soldier  valid,  legal,  and  binding  under  the  laws  of  Indiana: 
Held,  That  said  court  having  had  complete  jurisdiction  of  the  subject-matter 
and  the  parties,  its  judgment  and  decree  declaring  said  marriage  to  the  soldier 
legal  and  valid  under  the  laws  of  Indiana  is  binding  and  conclusive,  and 
establishes  the  legal  status  of  the  appellant  in  that  State  as  the  lawful  wife  of 
the  soldier,  and  she  should  be  accepted  as  his  widow  for  pensionable  purposes 
in  accordance  with  the  provisions  of  the  second  section  of  the  act  of  August  7, 
1882. 

Mary  J.  Volger  (widow) 271 

6.  The  widow's  claim  was  rejected  on  the  ground  that  her  husband  obtained  a 

divorce  from  her  in  the  State  of  Indiana  while  she  resided  in  Arizona.  The 
transcript  of  the  record  fails  to  show  affirmatively  that  a  copy  of  the  summons 
•  •  in  the  divorce  proceedings  was  mailed  to  her,  although  her  post-office  address 
was  known.  This  statutory  requirement  being  omitted,  it  is  fatal  to  the  juris- 
diction of  the  court. 

Annie  M.  Shipp  (widow) 226 

7.  The  decree  of  divorce  obtained  by  the  soldier  in  the  State  of  Arkansas  in  1879 

against  the  claimant,  who  was  in  the  State  of  Illinois,  is  void  for  the  reason 
that  the  statutory  requirement  that  the  warning  order  should  be  published 
was  not  complied  with. 

Elizateth  WUliamstm 406 

Of  Commissioner  over  Medical  Examinations. 

8.  The  third  subdivision  of  section  4  of  the  act  of  July  26,  1882,  confers  discretion 

on  the  Commissioner  of  Pensions,  in  the  exercise  of  which  he  may  order  a 
claimant  to  be  examined  by  an  expert  without  an  examination  before  a  full 
board  of  examining  surgeons. 

Samuel  S.  Bowman 348 

Of  Commissioner  over  Pension  Fund  in  Hands  of  Onardi&n. 

9.  The  guardian  of  a  pensioner  \s  Wve  ugroX.  oV  \Yufc"V^\C\\ss&  %>\a\R*  W  \3b»  ^rooer 

expenditure  of  pension  money  \tv\i\*  Y^teA*^V^^  <A^to*fcaB»«»  *»*&«*. 
upon  him  by  the  State  \avf . 
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10.  A  pension  fund  granted  to  a  pensioner,  in  the  hands  of  a  guardian,  is  in  transitu 

until  it  reaches  its  final  destination,  and  is  controlled  only  by  the  United  States; 
and  the  Commissioner  of  Pensions  is  invested  with  the  discretionary  power 
necessary  to  the  proper  administration  of  the  pension  laws,  and  guardians  hold- 
ing pension  funds  are  subject  to  his  direction  both  before  and  after  the  death 
of  their  wards. 

11.  All  funds  which  have  accumulated  in  the  hands  of  a  guardian  by  operation  of  the 

pension  law,  and  have  not  been  paid  to  the  pensioner  or  expended  in  accord- 
ance with  law  in  his  behalf,  are  in  the  nature  of  accrued  pension. 

12.  An  unexpended  pension  fund  in  the  hands  of  a  guardian  has  not,  in  legal  contem- 

plation, been  paid  to  the  pensioner,  and  is  an  accrued  pension. 

13.  The  act  of  March  2,  1895,  is  the  law  of  distribution  of  accrued  pension  of  a 

deceased  pensioner,  and  applies  to  the  fund  in  the  hands  of  a  guardian  unex- 
pended at  the  time  of  such  pensioner's  decease. 

Commissioner  of  Pensions — 351 

KANSAS  LAWS. 

See  Marriage,  97. 

LEAVE  OF  ABSENCE. 

See  Line  of  Duty,  30. 

LEGITIMACY. 

See  also  Marriage,  40,  278,  and  294. 

Laws  of  Maryland. 

1.  Under  the  laws  of  Maryland  slaves  might  legally  nnrry,  and  the  issue  of  their 

marriage  was  legitimate. 

Samuel  Tattle  (father) 278 

Laws  of  Tennessee. 

2.  The  evidence  in  this  case  shows  that  this  appellant  married  the  mother  of  the 

deceased  soldier  in  the  State  of  Tennessee  in  1844,  according  to  the  custom  of 
slaves;  that  the  deceased  soldier  was  born  of  said  marriage  in  1845,  and  was 
always  known  and  acknowledged  as  the  son  of  the  appellant;  that  the  appel- 
lant and  the  mother  of  soldier  lived  and  cohabited  together  as  husband  and 
wife,  and  were  universally  so  known  and  recognized  from  the  date  of  their 
slave  marriage  until  the  death  of  the  latter,  in  1872;  that  they  were  so  living 
together  in  the  State  of  Tennessee  on  May  26,  1866,  the  date  of  the  act  of  said 
State  making  said  marriage  legal  and  valid  for  all  purposes,  and  legitimizing 
all  the  issue  of  such  marriage.  There  is  no  competent  or  su  hi  dent  evidence 
in  this  case  indicating  that  the  apjxdlant  was  not  the  father  of  the  deceased 
soldier,  and  he  should  be  accepted  as.  such  for  pensionable  puri>oses. 

Reuben  Burton  (father) 294 

Parent!  Muit  be  Legally  Married. 

3.  A  minor  child,  to  be  pensionable,  must  be  the  child  of  a  woman  to  whom  the  sol- 

dier, its  father,  was  legally  married,  notwithstanding  that  soldier  solemnly 
declared  and  recognized  it  to  be  his  legitimate  child. 

Alleged  minors  of  William  Hartley : 40 

LIMITATION. 

See  Fee,  171;  Practice,  %  vsv>  \\1. 
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LINE  OF  DITTY. 

See  also  Disloyalty,  290;  Inxurrence,  516. 

Absent  from  Command. 

1.  This  appellant  was  granted  leave  of  absence  by  his  commanding  officer  to  visit  his 

family,  with  orders  to  return  and  report  to  his  command  on  a  certain  day  and 
at  a  designated  place.  In  obedience  to  said  orders  he  returned  and  reported  at 
the  place  and  on  the  day  designated  therein,  but  found  that  his  command  had 
moved  on  and  was  not  at  said  place,  which  was  occupied  by  the  enemy,  who 
attacked  and  wounded  him:  'Held,  That  the  appellant  was  in  the  line  of  duty 
when  wounded  under  the  foregoing  circumstances. 

William  Smith 30 

2.  It  appearing  from  the  official  record  of  this  appellant's  military  service,  and  from 

the  other  evidence  in  the  case,  that  at  the  date  he  incurred  the*  disabilities  in 
the  service  on  account  of  which  he  was  formerly  pensioned  he  was  in  deser- 
tion from  a  prior  term  of  service,  and  was  at  said  time  absent  from  his  proper 
command  without  leave  and  not  in  the  line  of  duty,  he  is  not  entitled  to  be 
restored  to  the  pension  roll  under  the  present  rulings  and  decisions  of  this 
Department.  See  cases  of  John  Norton  (9  P.  D.,  382)  and  widow  of  John 
Sullivan  (10  P.  D.,  55.) 

Lewi*  Rankin 373 

3.  Appellant's  contract  of  enlistment  in  Company  B,  Thirty-fifth  New  York  Volun- 

teer Infantry,  having  expired  by  limitation  long  prior  to  the  incurrence  of  the 
injury  for  which  he  was  pensioned,  the  offense  of  desertion  terminated  with 
said  contract  of  enlistment,  and  at  the  time  of  the  incurrence  of  said  injury  he 
was  no  longer  in  desertion,  but  was  in  line  of  military  duty  under  his  second 
enlistment  and  occupied  a  pensionable  status,  and  the  action  dropping  him 
from  the  rolls  because  of  desertion  from  his  first  service  was  error.  (See  case 
of  John  Norton,  9  P.  D.,  382. ) 

Henry  P.,  alia*  Patrick  H,  Burns 332 

Accidental  wound. 

4.  The  certificate  of  medical  examination  made  under  the  claim  for  increase  does 

not  show  that  the  disabilities  from  pensioned  causes  have  increased.  The  evi- 
dence on  file  in  the  case  shows  that  the  newly  alleged  disability — gunshot 
wound  of  right  ankle— was  not  incurred  in  line  of  duty,  having  been  caused  by 
the  accidental  discharge  of  a  pistol  carried  by  claimant  at  his  own  risk. 

Pinckney  Hopper. 191 

Killed  Accidentally  by  Falling  from  Window. 

5.  Soldier  was  killed  by  a  fall  from  a  window  at  the  hotel  at  which  he  was  stopping 

just  prior  to  his  final  payment  and  the  disbandment  of  his  command.  It  ia 
held  that  his  death  was  not  due  to  his  military  sendee  in  line  of  duty. 

Mary  E.  Parker  (now  Besdin),  widow 103 

Killed  while  Hunting. 

6.  The  officer,  father  of  this  minor,  having  been  killed  by  the  accidental  discharge 

of  his  gun  while  hunting  by  permission  of  the  commanding  officer  of  the  post, 
not  the  consequence  of  any  willful  neglect  or  improper  conduct  on  his  part,  his 
death  is  considered  to  have  occurred  in  the  line  of  duty,  the  commander  of 
said  post  reporting  that  said  officer  at  the  time  he  was  killed  was  considered  on 
detached  service.     (See  case  of  Margaret  M.  Hoffman,  9  P.  D.,  277. ) 

Minor  of  James  &  Mur*teUer 55 
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May  be  Presumed. 

7.  When  prior  soundness  is  shown  and  a  reasonable  degree  of  proof  that  the  injury 

was  sustained  in  the  service  is  furnished,  there  being  no  circumstances  which 
would  raise  a  suspicion  that  it  was  incurred  outside  the  line  of  duty,  and  such 
injury  is  shown  to  have  existed  at  discharge,  it  will  be  presumed  that  the 
injury  was  incurred  in  line  of  duty. 

WilliamD.  Mitchell \ 84 

Betired  Officer. 

8.  A  soldier,  retired  after  thirty  years'  service,  can  not  be  considered  as  still  in  the 

service  for  pensionable  purposes  without  due  proof  of  the  origin  of  disability 
in  line  of  duty.  The  service  contemplated  by  the  law  is  active  service,  and 
disability  or  death  must  be  shown  to  be  due  thereto.  Soldier  having  had 
syphilis  in  service  and  there  being  intervals  between  his  enlistments,  as  well  as 
four  years  of  separation  from  active  service  after  his  retirement,  can  not  be  pre- 
sumed to  have  contracted  disease  of  urinary  organs,  which  led  to  his  death, 
in  service  and  line  of  duty  simply  because  his  active  service  extended  over 
thirty  years.    Definite  proof  of  origin  and  continuance  is  necessary. 

Catherine  Meade  (uidoir) 28 

LOUISIANA  LAWS. 

See  Marriage,  339. 

MARRIAGE  AND  DIVORCE. 

See  also  Estoppel,  195;  Evidence,  43  and  102. 

Impediment  to  Marriage. 

1.  A  minor  child,  to  be  pensionable,  must  be  the  child  of  a  woman  to  whom  the 

soldier,  its  father,  was  legally  married,  notwithstanding  that  soldier  solemnly 
declared  and  recognized  it  to  be  his  legitimate  child.  It  appearing  that  the 
deceased  soldier  had  been  lawfully  married  prior  to  his  marriage  to  the  mother 
of  the  above-named  minor  children,  that  said  marriage  was  never  dissolved  by 
divorce,  and  that  said  first  wife  survived  him  and  is  at  present  in  receipt  of  a 
pension  as  his  widow,  and  that  the  mother  of  said  minor  children  also  survived 
the  soldier  and  is  now  living,  said  minors  have  no  title  whatever  to  pension  as 
minor  children  of  the  deceased  soldier  under  the  provisions  of  the  pension 
laws.     See  case  of  alleged  minors  of  Jonas  W.  Pulver  (10  P.  D.,  227). 

Alleged  minors  of  William  Hartlsij 40 

2.  Claimant's  marriage  to  the  soldier  is  shown  by  evidence  of  a  ceremony  and 

cohabitation.  The  only  evidence  of  a  prior  marriage  is  the  testimony  of  his 
sister  and  a  friend,  to  whom  he  wrote  or  disclosed  that  he  had  married  a  girl 
in  a  seaport  while  he  was  pursuing  the  occupation  of  a  sailor.  His  mere  decla- 
ration, without  other  proof,  is  not  competent  to  establish  such  a  marriage  to  the 
prejudice  of  the  rights  of  this  claimant,  and,  on  this  point,  her  legal  widow- 
hood is  considered  established. 

Carrie  Peterson  ( widow) 139 

3.  The  evidence  shows  that  the  soldier  had,  at  the  time  of  his  formal  marriage  to  this 

claimant  in  1874,  a  living  and  undivorced  former  wife,  who  died  in  1892,  having 
been  insane  since  1860:  Held,  Said  marriage  in  1874  was  invalid  and  void,  and 
a  valid  marriage  subsequent  to  the  death  of  his  lawful  wife  in  1892,  his  own 
death  occurring  in  1896,  is  not  presumable  from  the  circumstancea  ehoHcw. 

Elizabeth  Henderson  (alleged  tridoto^.-— •••————*  *•••• "^^ 
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4.  The  claimant  is  shown  to  have  separated  from  the  soldier  shortly  after  his  return 

from  the  Army,  and  in  l866  (while  the  soldier  was  still  living)  married  one 
A.  J.  Pebbles,  with  whom  she  lived  until  he  abandoned  her  in  1880.  The  sol- 
dier died  in  1871.  She  alleged  that  she  had  heard  that  the  soldier  was  dead 
before  she  married  Pebbles,  but  learned  that  he  was  alive  some  time  after- 
wards— about  a  year  before  his  death:  Held,  That  by  her  marriage  to  Pebble? 
in  1866,  and  subsequent  conduct,  she  is  estopped  from  claiming  pension  as  the 
widow  of  the  soldier. 

Phebe  Ann  Ooburn,  now  Robbins  (alleged  widow) 403 

5.  Appellant,  prior  to  the  time  of  her  alleged  marriage  to  soldier,  married  one       j 

William  Norris,  in  1864,  who  was  at  the  time  a  soldier  in  the  United  States        [ 
Army,  stationed  at  Portsmouth,  Va.,  in  territory  in  possession  of  the  United        j 
States  forces,  in  which  the  President's  emancipation  proclamation,  of  January       j 
1,  1863,  was  effective,  and  claimant  was  also  in  said  territory,  serving  with  the 
United  States  forces  as  laundress,  the  ceremony  of  marriage  being  performed 
by  the  chaplain  of  soldier's  regiment.     As  it  is  shown  that  said  Norris  was  still 
living  at  the  time  of  claimant's  alleged  marriage  to  Smith,  and  no  divorce  being       \ 
shown,  said  marriage  was  void. 

Rose  E. ,  alleged  widow  of  Israel  Smith 443 

6.  Claimant's  marriage  to  the  soldier  in  1878,  he  having  at  the  time  a  former  wife 

living  who  was  not  divorced  from  him  until  1896,  was  null  and  void,  and  as 
claimant  wras  not  and  could  not  have  been  legally  married  to  the  soldier  prior 
to  the  passage  of  the  act  of  June  27,  1890,  she  can  have  no  title  to  pension 
under  said  act  by  reason  of  the  proviso  to  the  third  section  thereof. 

Drucilla  Walker  (widow) 488 

Laws  of  California. 

7.  In  the  absence  of  consent  the  mutual  assumption  of  marital  rights,  duties,  and 

obligations  can  not,  under  the  statutes  of  California,  constitute  marriage. 

Rachel  J.  Sebastian  (widow) 144 

Laws  of  Indiana. 

8.  The  appellant  was  married  to  the  deceased  soldier  in  Hamilton  County,  Ind.,  in 

1880,  and  lived  with  him  as  his  wife  until  his  death  in  1896.  She  was  pre- 
viously married,  in  1869,  to  one  Henry  Curtner  in  Ohio.  In  1898  she  obtained 
a  decree  in  the  circuit  court  of  Hamilton  County,  Ind.,  annulling  and  vacating 
her  marriage  to  Curtner  on  the  ground  of  his  insanity,  and  declaring  her  mar- 
riage to  the  soldier  valid,  legal,  and  binding  under  the  laws  of  Indiana:  Hdd, 
That  said  court  having  had  complete  jurisdiction  of  the  subject-matter  and  the 
parties,  its  judgment  and  decree  declaring  said  marriage  to  the  soldier  legal 
and  valid  under  the  laws  of  Indiana  is  binding  and  conclusive,  and  establishes  ) 
the  legal  status  of  the  appellant  in  that  State  as  the  lawful  wife  of  the  soldier,  • 
and  she  should  be  accepted  as  his  widow  for  pensionable  purposes,  in  accord- 
ance with  the  provisions  of  the  second  section  of  the  act  of  August  7,  1882. 

Mary  J.  Yogler  ( widow) 271 

Laws  of  Kansas. 

9.  The  deceased  soldier  married  the  appellant  by  ceremony  in  the  Sta^e  <  f  Iviiuw 

in  1875,  at  a  time  when  he  had  a  former  wife  living,  who  subsequently  ol/^h.etl 
a  divorce  from  him  in  the  State  of  Michigan  in  1877,  wThich  facts  were  unknown 
to  the  appellant  during  the  lifetime  of  the  soldier.  The  appellant  and  the 
soldier  lived  together  continuously  as  husband  and  wife  in  the  State  of  Kansas, 
united  in  church  membership  as  husband  and  wife,  joined  in  the  execution  of 
deeds  and  conveyances  as  husband  and  wife,  and  were  so  recognized  by  their 
relatives,  friends,  and  neV^YvWralTom  wv^  «i\^x  NX\a  T^R^N^^S^VsK^^ment 
to  their  marriage  in  1877  up  to  ttv*  tote  <A  ^»  «*&«*  *  fe»&v  Wrafeo  *^t*^ 
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of  twenty-one  years:  Held,  That  under  the  Jaws  of  the  State  of  Kansas,  where 
the  parties  resided,  a  valid  common-law  marriage  will  be  presumed  to  have 
been  contracted  by  them  after  the  removal  of  the  impediment  to  their  lawful 
union.  (State  v.  Walker,  36  Kane.,  297;  State  v.  Hughes,  35  Kans.,  626;  State 
v.  McFarland,  38  Kans.,  664;  Matney  v.  Linn,  59  Kans.,  613;  and  Shorten  v. 
Judd,  60  Kans.,  73.) 

Elizabeth  Lockwood  (widow) 97 

Laws  of  Louisiana. 

10.  There  being  no  proof  or  facts  warranting  the  presumption  of  a  prior  marriage  by 

the  soldier,  and  the  undisputed  evidence  showing  that  claimant  and  soldier 
lived  and  cohabited  together  as  man  and  wife  for  eleven  years  in  the  State  of 
Louisiana,  the  law  of  that  State  would  presume  them  married,  and  the  claim- 
ant is  therefore  entitled  to  pension  as  the  lawrful  widow  of  the  soldier. 

Minna  Wilson  (widow) 339 

Laws  of  Maryland. 

11.  Under  the  law?s  of  Maryland,  slaves  might  legally  marry,  and  the  issue  of  their 

marriage  was  legitimate. 

Samuel  Turtle  (father) 278 

Laws  of  Massachusetts. 

12.  Claimant  married  soldier  in  1856  and  lived  with  him  as  his  wife  in  the  State  of 

Massachusetts  until  his  second  enlistment,  December  18,  1863.  Not  having 
heard  from  her  said  husband  since  1864,  and  believing  him  to  be  dead, 
she  married  one  Stewart,  in  the  State  of  Massachusetts,  in  November,  1870, 
and  lived  and  cohabited  with  him  as  his  wife,  in  said  State  (both  believing 
said  marriage  to  have  been  legal)  until  his  death,  which  occurred  August  16, 
1889.  The  soldier  died  in  the  Soldiers'  Home  in  Chelsea,  Mass.,  December 
18,  1882:  Held,  That  under  the  laws  and  decisions  of  the  State  of  Massachu- 
setts claimant's  ceremonial  marriage  to  Stewart  was  void,  and  that  she  was 
the  wife  of  Sanders  until  his  death  in  1882,  when  she  became  his  widow,  but 
she  and  Stewart  having  lived  together  as  husband  and  wife  from  the  death  of 
Sanders  to  the  death  of  Stewart,  each  desiring  to  be  and  believing  that  they 
were  husband  and  wife,  they  are  deemed  and  held  to  have  legally  sustained 
the  relation  of  husband  and  wife,  and  were  such  under  the  laws  of  that  State 
from  the  death  of  Sanders  to  the  death  of  said  Stewart,  when  she  became 
Stewart's  lawful  widow,  and  there  being  no  pensionable  period  of  widowhood 
between  the  death  of  Sanders  and  the  time  she  became  the  wife  of  Stewart 
the  rejection  of  her  claim  for  pension  on  account  of  the  death  of  Sanders  was 
proper  and  is  affirmed. 

Emma  C.  Sanders,  now  Stewart  (widow) 114 

Laws  of  Mississippi. 

13.  It  being  shown  that  at  the  time  cf  this  claimant's  formal  marriage  in  1876  to  the 

soldier  herein  she  had  a  former  husband  living  and  undivorced,  such  marriage 
was  invalid  and  void;  but  as  she  and  soldier  then  married  in  entire  good 
faith,  believing  in  her  legal  competency  to  marry,  and  cohabited  thereafter 
continuously  for  twenty-one  years,  eleven  of  which  were  subsequent  to  the 
death  of  her  former  husband,  each  continuing  until  the  soldier's  death  in  the 
belief  of  their  legal  union,  holding  themselves  out  as  man  and  wife,  and  being 
generally  accepted  as  such,  it  is  held  that  there  was,  under  the  laws  of  the 
State  of  Mississippi,  where  she  and  soldier  resided  at  the  time  of  his  death,  a 
lawful  and  valid  marriage  between  them  subsequent  to  the  death  of  said  former 
husband,  and  that  she  is,  therefore,  the  woVWeT1 «  \a^VoW\^^ . 

Minerra  Brown  (widow) ^*^ 
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Laws  of  Oregon. 

14.  Under  the  civil  code  of  Oregon,  as  construed  in  the  case  of ,  Murray  r.  Murray 

(6  Or.,  26),  "  when  \t  is  shown  by  evidence  that  a  man  and  woman  are  living 
together  and  cohabiting  as  man  and  wife,  and  are  in  the  community  reputed 
and  received  in  society  as  such,  it  is  sufficient  prima  facie  to  prove  the  marriage 
in  a  civil  action  or  proceeding." 

Sarah  E.  Manwell  (widow).. 427 

Laws  of  Tennessee. 

15.  The  evidence  in  this  case  shows  that  this  appellant  married  the  mother  of  the 

deceased  soldier  in  the  State  of  Tennessee  in  1844,  according  to  the  custom  of 
slaves;  that  the  deceased  soldier  was  born  of  said  marriage  in  1845,  and  was 
always  known  and  acknowledged  as  the  son  of  the  appellant;  that  the  appel- 
lant and  the  mother  of  soldier  lived  and  cohabited  together  as  husband  and 
wife,  and  were  universally  so  known  and  recognized  from  the  date  of  their 
slave  marriage  until  the  death  of  the  latter  in  1872;  that  they  were  so  living 
together  in  the  State  of  Tennessee  on  May  26,  1866,  the  date  of  the  act  of  said 
State  making  said  marriage  legal  and  valid  for  all  purposes,  and  legitimizing  all 
the  issue  of  such  marriage.  There  is  no  competent  or  sufficient  evidence  in 
this  case  indicating  that  the  appellant  was  not  the  father  of  the  deceased  sol- 
dier, and  he  should  be  accepted  as  such  for  pensionable  purposes. 

Reuben  Burton  (father) 294 

Presumption  as  to. 

16.  The  claimant  married  the  soldier  in  1883  in  the  State  of  Illinois.     Her  former 

husband  had  been  absent  for  a  period  much  greater  than  seven  years.  His 
absence  was  continuous  and  unexplained,  and  no  intelligence  of  his  existence 
has  ever  been  received:  Held,  The  presumption  is  in  favor  of  the  yalidityof 
the  second  marriage. 

Mary  Cobxmi  (widow) 43 

17.  Soldier  married  Martha  Pinkney  in  1841  and  they  lived  together  as  husband  and 

wife  until  a  short  time  before  the  civil  war,  when  he  separated  from  her.  He 
married  claimant  in  June,  1871,  and  also  had  a  second  marriage  ceremony 
performed  in  1888.  Martha,  the  first  wife,  died  June  22, 1897,  and  the  soldier 
died  November  30,  1897.  No  evidence  of  a  divorce  between  soldier  and  his 
first  wife,  Martha,  is  shown,  but  it  is  held  that  the  presumption  is,  in  the 
absence  of  proof  to  the  contrary,  that  said  soldier  had  been  divorced  from  his 
first  wife  at  the  time  of  his  second  marriage  to  claimant.  (Citing  Jennette 
Burton,  9  P.  D.,  31;  Hull  r.  Rawles,  26  Miss.,  471;  Holmes  v.  Holmes,  6  La., 
463;  Blanchard  v.  Lambert  et  al.,  43  Iowa,  228;  Carroll  v.  Carroll  et  al,  20 
Texas,  731,  and  Patterson  v.  Gaines,  6  Howard,  550.) 

Louisa  C.  Germain  (widow) 66 

18.  There  is  no  conflict  between  the  decisions  in  the  Germain  and  Orr  cases.     In  the 

Germain  case  it  was  held  that  the  presumption  was,  in  the  absense  of  proof  to 
the  contrary,  that  soldier  had  been  divorced  from  his  first  wife  at  the  time  of 
his  second  marriage  to  the  claimant;  but  such  presumption  is  rebuttable.  In 
the  Orr  case  the  presumption  of  divorce  was  rebutted  by  the  evidence  of  the 
first  wife  and  the  records  of  the  court  showing  that  no  divorce  had  been  pro- 
cured as  claimed. 

Louisa  C.  Germain  and  Mary  C.  Orr 131 

19.  The  claimant  being  unable  to  prove  by  the  testimony  of  personal  acquaintances 

that  she  was  never  married  prior  to  her  marriage  to  the  soldier,  or  to  furnish 
any  evidence  of  the  dealVi  oi  \\vfc  BoWec1*  ^x^^\^^^»^\.^%^^Tvv'*^tftment 
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made  by  the  soldier  himself  less  than  a  year  before  his  death,  but  all  the 
known  facts,  as  well  as  the  presumptions  of  law,  being  favorable  to  the  validity 
of  her  said  marriage,  it  is  held  to  have  been  a  valid  marriage. 

Mary  M.  A.  Wood  (widow) 158 

!.  Appellant  was  married  to  one  David  King  in  1852,  in  Scotland.  Between  1855 
and  1856  said  King  came  to  the  United  States,  leaving  his  wife  in  Scotland. 
Thereafter  he  sent  for  her,  and  in  July,  1857,  she  joined  him  at  Cohoes,  N.  Y., 
where  they  lived  as  man  and  wife  until  October  of  that  year,  when  on  account 
of  the  closing  of  the  mill  in  which  he  was  employed  he  left  home  for  the  pur- 
pose of  procuring  work,  and  has  never  been  seen  or  heard  from  since  by 
appellant.  In  December,  1865,  claimant  married  James  Notman,  who  died 
May  26,  1892,  leaving  her  without  property  or  means  of  support:  Held,  That 
claimant  was  the  legal  wTidow  of  James  Notman  under  the  laws  of  New  York, 
and  that  her  claim  as  such  is  sufficiently  proved  under  the  law  as  stated  in  the 
case  of  Davie  r.  Briggs  (97  U.  S.,  628),  and  that  under  the  evidence  she  is 
entitled  to  pension  as  the  widow  of  said  James  Notman  under  the  act  of  June 
27,  1890.  The  cases  of  Lavanchia  L.  Salisbury  (7  P.  D.,  247)  and  Spicer  r. 
Spicer  (16  Abb.  Prac.  Repts. )  referred  to  and  distinguished. 

Annie  Notman  (iridow) • 212 

1.  Claimant's  first  husband  left  her  about  the  year  1856,  without  any  ostensible 
reason,  except  to  go  up  the  Wabash  River,  and  has  never  been  heard  of  by  his 
relatives  and  friends  since.  There  is  no  evidence  in  the  case  that  would  justify 
the  conclusion  that  said  husband  intended  to  forsake,  renounce,  or  relinquish 
his  concern  or  interest  for  said  claimant,  and  it  is  held  that  under  the  act  of 
March  13,  1896,  the  facts  warrant  the  presumption  that  said  first  husband  was 
dead  at  the  date  of  claimant's  marriage  to  soldier,  ten  years  after  the  departure 
of  said  first  husband,  and  that  said  marriage  was  valid  and  she  is  his  legal 
widow.  Where  no  record  of  deaths  is  in  existence  in  a  particular  jurisdiction, 
testimony  of  two  credible  witnesses  as  to  the  date  of  death  of  a  person,  giving 
good  reasons  for  fixing  a  certain  date  as  the  date  of  such  person's  death,  will 
be  accepted  as  sufficient  proof  of  the  date  thereof. 

Wesley  Buckler  et  al.  ( minors) 234 

*,.  The  claimant  having  proved  the  fact  of  her  marriage  to  the  soldier  according  to 
the  law  of  the  State  of  Illinois,  and  cohabited  with  him  as  his  wife  from  the 
marriage  to  the  date  of  his  death,  sixteen  years  afterwards,  her  pensionable 
status  was  established.  A  mere  presumption  of  life  of  a  prior  husband  can 
not  prevail  against  the  presumption  of  the  innocence  of  parties  who  enter  the 
marriage  relation  according  to  legal  forms. 

Esther  A.  Palmer  (widow) 320 

Slave  Marriagei. 

!.  Claimant  was  one  of  four  slaves  who  cohabited  with  one  Melinda,  also  a  slave, 
she  bearing  three  of  her  peeudo  husbands,  including  claimant,  a  child.  The 
masters  of  Melinda  and  claimant  refused  to  allow  a  ceremony  of  marriage 
to  be  performed:  Held,  The  connection  between  claimant  and  Melinda  was 
illicit,  the  evidence  showing  there  was  no  mutual  intent  on  their  part  to  con- 
summate a  bona  fide  slave  marriage. 

:.  The  act  of  February  27,  1866,  of  the  assembly  of  Virginia  referred  only  to  such 
colored  persons  who  had  undertaken  and  agreed,  bona  fide,  to  occupy  the 
relation  to  each  other  of  husband  and  wife.  Mutual  intent  was  a  sine  qua  non 
to  a  bona  fide  moral  matrimonial  relation  between  slaves.  The  decision  in  the 
case  of  Daniel  Bird  (10  P.  D.,  105)  is  reaffirmed. 

Frank  Fitchett  (father) ^^ 
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25.  A  claimant  who  relies  upon  the  rule  of  evidence  provided  in  section  4705, 

Revised  Statutes,  must  show  either  that  she  lived  with  the  soldier  up  to  date 
of  enlistment,  when  the  latter  died  in  the  service,  or  if  otherwise  that  she 
lived  with  him  up  to  the  date  of  death. 

Lucinda  Harris  {alleged  widow) 181 

Remarriage  and  Divorce. 

26.  Claimant,  the  widow  of  Samuel  B.  Kirkland,  married  Abraham  Jackson  in  1865; 

Jackson  obtained  a  divorce,  a  vinculo,  from  her  in  1881:  Held,  The  divorce 
decree  did  not  put  her  back,  as  to  the  rights  under  the  law,  as  the  widow  of 
Kirkland.  She  forever  destroyed  her  status  as  the  widow  of  Kirkland  when 
she  entered  into  a  valid  marriage  contract  with  Jackson. 

Martha  J.  Kirkland  (alleged  widow) ......    73 

MARYLAND  LAWS. 

See  Marriage,  278;  Legitimacy,  278. 

MASSACHUSETTS  LAWS. 

See  Marriage,  114. 

MATERIAL  SERVICE. 

See  Attorneys,  429  and  490. 
MEDICAL  EXAMINATIONS. 

See  also  Jurisdiction,  348. 

1.  The  third  subdivision  of  section  4  of  the  act  of  July  25,  1882,  confers  discretion 
on  the  Commissioner  of  Pensions,  in  the  exercise  of  which  he  may  order  a 
claimant  to  be  examined  by  an  expert  without  an  examination  before  a  full 
board  of  examining  surgeons. 

SamuelS.  Bowman 348 

MENINGITIS. 

See  Death  Cause. 

MEXICAN  WAR. 

See  Service,  21,  110,  and  218. 

MICHIGAN  LAWS. 

See  Dependent  Parents,  297. 

MILITARY  AGE. 

See  Desertion,  286;  Service,  12. 

MILITIA. 

See  also  Service,  12. 

1.  The  decisions  of  the  Department  in  the  cases  of  Randolph  M.  Manley  (5  P.D., 
295),  William  Bice  (9  P.  D.,  21),  Malter  Morris  (9  P.  D.,  462),  and  all  similar 
cases,  which  recognize  certain  militiamen  as  having  been  in  the  service  of  the 
United  States,  should  continue  to  be  accepted  by  the  Bureau  of  Pensions  as 
precedents  under  which  to  adjudicate  pension  claims  of  the  class  therein 
described.     (See  20  Op.  Atty .  GeivY,  m.^ 

Instructions * ^ 
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MINORS. 

see  also  Commencement,  431;  Desertion,  193;  Fee,  496;   Fee  Agreements,  150; 

Marriage  and  Divorce,  40. 

1.  The  grant  in  the  third  section  of  the  act  of  June  27,  1890,  confers  title  upon  the 
minor  children  of  a  soldier  separate  and  independent  of  that  of  the  widow,  and 
contingent  only  upon  her  death  or  remarriage,  and  the  proviso  to  said  third 
section  relative  to  the  time  of  the  marriage  of  the  widow  to  the  soldier  does 
not  extend  to  or  affect  the  title  of  the  minor  children. 

Minors  of  George  W.  Douglas 448 

MISSISSIPPI  LAWS. 

See  Marriage,  266. 

MUSTER. 

See  Service,  282. 

MYOPIA. 

See  Disability,  185. 

NAVY  PENSIONS. 

1.  This  pensioner,  being  an  inmate  and  beneficiary  of  the  Naval  Asylum,  Philadel- 
phia, Pa.,  the  money  benefit  of  $13.25  per  month,  to  which  he  was  entitled 
under  section  4756,  Revised  Statutes,  for  twenty  years'  service  in  the  Navy, 
and  in  lieu  of  which  he  accepted  the  home  in  the  asylum,  was  paid  to  the 
governor  of  that  institution,  by  virtue  of  section  4813,  Revised  Statutes.  He 
was  granted  leave  for  six  months  in  1896,  and  during  such  leave  was  per- 
mitted to  receive  the  $13.25  per  month  in  person.  During  this  leave,  also,  he 
applied  for  and  was  allowed  a  pension  of  $8  per  month  for  service  in  the  Mexi- 
can war,  under  the  act  of  January  29,  1887,  but  the  first  payment  on  this  cer- 
tificate, which  included  arrears  from  the  date  of  the  act,  was  paid  to  the 
governor  of  the  asylum  by  the  pension  agent,  and  pensioner  was  only  allowed 
to  draw  the  amount  becoming  due  during  the  period  of  his  leave  from  the 
asylum.  It  has  been  held  in  a  decision  by  the  Comptroller  of  the  Treasury 
(3  Dec.  Comp.  of  Treasury,  568)  that  "Section  4813,  Revised  Statutes, 
requiring  the  pension  of  any  navy  officer,  seaman,  or  marine  entitled  to  a 
pension  to  be  paid  to  the  Secretary  of  the  Navy  during  his  continuance  in  a 
navy  hospital,  only  applies  to  such  pension  the  benefit  of  which  the  pensioner 
was  actually  receiving  at  the  time  he  was  in  the  hospital,  and  does  not  include 
a  pension  acquired  after  he  left  the  hospital."  Following  this  ruling,  while 
the  pensioner  was  still  constructively  a  beneficiary  of  the  asylum,  although  on 
leave,  yet  he  was  not  actually  an  inmate,  and  the  recognition  by  the  asylum 
authorities  and  pension  agent  of  his  right  to  drawr  his  pension  during  the  period 
of  such  absence  carried  with  it  the  right  to  draw  all  of  such  pension,  including 
the  arrears  under  the  Mexican  war  act,  title  to  which  was  determined  while 
he  was  not  an  imate  of  the  asylum.  The  payment  of  such  arrears  to  the  gov- 
ernor or  treasurer  of  the  asylum  was  erroneous,  and  to  this  extent  the  appeal 
is  sustained.  Other  points  in  the  appeal  are  overruled  in  accordance  with 
former  decisions  (John  Spencer,  7  P.  D.,  152;  Richard  Ewing,  8  P.  D.,  44), 
except  in  so  far  as  the  scaling  clause  of  section  4757,  Rfc\T\*«i&  S^t\&^\a>\s\,fc&fe 
to  apply  to  section  4756,  Revised  Statutes. 

mUiam  Mnley ^ 
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NEGLECT. 

See  Attorneys,  492. 
NEW  YORK  LAWS. 

See  Marriage,  212. 
NOTICE. 

See  Division  of  Pension,  288. 

1 .  In  cases  of  contest  over  the  division  of  pension  under  the  act  of  March  3, 1899, 

the  appellee  is  entitled  to  notice  of  the  appeal  and  a  copy  thereof  and  reasona- 
ble time  in  which  to  file  a  brief  and  argument  in  support  of  the  Bureau  action 
appealed  from. 

Emily  EUi*  v.  Leroy  Ellis 288 

2.  In  the  absence  of  proof  of  service  of  an  appeal  and  notice  thereof,  there  being  no 

waiver  of  service  by  the  appellee,  such  appeal  will  be  dismissed.  Due  proof  of 
service  may  be  shown  by  a  written  acceptance  of  service  by  the  appellee  or 
her  attorney,  or  a  registry  return  receipt,  signed  by  the  appellee  or  her  attorney, 
and  forwarded  by  the  appellant  or  his  attorney,  with  an  affidavit  that  on  a 
certain  day  a  copy  of  the  appeal  or  proposed  appeal  has  been  mailed  in  a  reg- 
istered letter,  postpaid,  to  the  appellee  at  a  certain  named  post-office,  naming 
it,  and  that  the  card  was  returned  in  acknowledgment  of  the  receipt  of  such 
letter;  or  an  affidavit  showing  that  on  a  certain  day  and  place  a  copy  of  the 
appeal  was  personally  delivered  to  the  appellee  or  her  attorney  of  record. 

"  Sophia  M.  Loughry  v.  John  Loughry 523 

3.  An  affidavit  stating  that  a  copy  of  the  appeal  attached  thereto  had  been  sent 

through  the  mail  to  .the  address  of  the  claimant,  as  given  by  the  Pension 
Bureau,  is  not  due  proof  of  service  of  the  appeal,  as  the  proof  should  show  that 
the  same  was  mailed  by  registered  letter,  and  that  the  return  registry  receipt 
attached  to  such  proof  was  the  receipt  for  the  registered  letter  containing  a  true, 
full,  and  complete  copy  of  said  appeal  and  the  notice  of  appeal. 

Eliza  J.  Conover  v.  William  Conover 524 

OATH  OF  ENLISTMENT. 

See  Desertion,  286. 

(EDEMA. 

See  Disability,  505. 

OREGON  LAWS. 

See  Marriage,  427. 

ORDER  102. 

See  Practice. 

ORIGIN. 

See  also  Line  of  Duty. 

1.  This  claim  was  rejected  for  the  reason  that,  according  to  the  records  of  the  War 

Department,  the  appellant  became  ill  in  eight  days  after  his  enlistment,  and 

that,  according  to  the  evidence  ft\fcd,lv\%%Y^ki\e«awa8  typhoid  fever;  and  that, 

according  to  medical  auWiotiWes,  \\\*.  v^^^^^^y^^^^^^k*^ 

incubation  of  said  disease,  vAAcYi  >Naa,  W\*t*\»t*,  ^  «^\»iAiA\^^^t«*» 
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and  consequently  any  disability  arising  therefrom  is  not  pensionable:  Held, 
That  the  facts  in  the  case  show  that  said  record  is  erroneous  as  to  the  date  of 
commencement  of  the  soldier's  illness  and  that  the  statement  of  the  Bureau 
relative  to  the  period  of  incubation  of  typhoid  fever  is  incorrect. 

Andrew  Forbes _.    329 

PATHOLOGICAL  SEQUENCE. 

See  also  Death  Cause,  220,  440,  469,  and  480;  Disability,  185;  Rate,  317. 

I.  The  soldier's  death  is  shown  to  have  resulted  from  disease  of  kidneys,  caused 
by  ether  anaesthesia,  induced  for  the  purpose  of  operating  on  a  diseased  right 
testicle,  for  which  not  pensioned,  and  for  the  radical  cure  of  a  right  inguinal 
hernia  and  hydrocele,  for  which  pensioned:  Held,  That  inasmuch  as  the 
pensioned  disabilities  were  included  in  the  operation  leading  to  the  soldier's 
death,  the  widow  is  entitled  to  pension. 

Elisabet  Kaufman  (widow) 106 

\.  Appellant  is  now  pensioned  at  $36  per  month  on  account  of  a  gunshot  wound  of 
left  leg  and  resulting  total  disability  of  same.  The  right  leg  is  also  shown  to 
be  totally  disabled,  and  it  is  claimed  by  the  appellant  to  be  a  result  of  the  con- 
dition of  his  left  leg.  It  is  satisfactorily  shown  that  the  total  disability  of  the 
left  leg  was  caused  by  a  chronic  ascending  neuritis,  produced  by  the  gunshot 
wound,  and  that  the  disease  has  crossed  over  and  in  vol  veil  the  right  leg,  and 
the  disability  resulting  from  said  neuritis  is  such  as  would  warrant  the  allow- 
ance of  a  higher  rate  of  pension  than  he  now  receives. 

Enoch  Alexander 151 

L  The  certificate  of  medical  examination,  made  under  appellant's  claim  for  increase, 
shows  that  his  loss  of  vision  in  both  eyes  is  due  to  intraocular  changes  caused 
by  a  high  degree  of  myopia,  which  can  not  be  accepted  as  due  to  his  military 
service.     Action  affirmed. 

Adolph  Becker 185 

.  The  late  officer  was  pensioned  under  the  general  law  on  account  of  a  gunshot 
wound  which  destroyed  the  right  eye  and  fractured  the  bones  of  the  orbit 
His  death  is  shown*  to  have  been  due  to  disease  of  the  brain  or  meningitis: 
Held,  That  in  the  absence  of  any  other  more  probable  cause  for  infection  than 
the  continued  disease  in  the  orbit  the  fatal  disease  was  caused  primarily  by 
the  gunshot  wound. 

Rebecca  C.  Morgan  (widow) 220 

.  The  certificate  of  medical  examination  shows  the  condition  of  appellant's  eyes, 
on  account  of  which  he  claims  a  pension,  is  due  to  congenital  refractive  errors 
and  not  to  his  military  service,  and  that  the  rejection  of  his  claim  under  the 
general  law  was  therefore  correct. 

George  W.  Mowery 307 

.  The  appellant,  who  is  pensioned  at  the  rate  of  $12  per  month  for  rheumatism 
and  resulting  disease  of  heart,  filed  a  claim  for  increase,  wherein  he  alleged 
that  varicose  veins  of  both  legs  had  resulted  from  disease  of  heart,  and  claimed 
that  inasmuch  as  the  board  of  surgeons  by  which  he  was  examined  pursuant 
to  said  claim  had  rated  his  disabilities  at  third  grade  ($24  per  month)  he  was 
legally  entitled  to  such  rate  from  the  date  of  such  examination:  Held,  That  the 
existing  rate  in  the  case  was  fully  commensurate  with  the  degree  of  disability 
found  at  said  examination  as  a  result  of  rheumatism  and  disease  of  the  heart; 
that  the  varicose '  veins  of  both  lege  have  not  \ieeu  fc\w«Yk  \fc\sfc  *>  wag&B&s^ 
either  from  a  pathologic  or  mechanical  edradpolat,  <A  &\sr»s»  ^V\««^«B^,^ffl^ 
P.  d—vol.  11 36 


562  INDEX   TO    DECISIONS. 

no  authority  to  determine  what  rate  or  rates  of  pension  shall  of  shall  not  be 
allowed  in  any  claim,  or  class  of  claims,  for  pension  has  ever  been  conferred 
upon  examining  surgeons,  either  by  law,  rule,  or  regulation. 

Andrew  G.  Cunningham 317 

7.  Death  of  the  soldier  (who  was  over  50  years  of  age)  from  cerebral  hemorrhage 

can  not  be  accepted  as  due  to  injury  to  left  testicle  and  varicose  veins  of  right 
leg  and  resulting  amputation  of  same  above  the  knee,  for  which  he  was  pen- 
sioned. Senile  degeneration  of  the  arteries  is  universally  admitted  as  the  most 
potent  cause  of  said  fatal  disease,  and  this  is  shown  to  have  existed  in  this  case, 
so  that  the  burden  of  proof  rests  on  those  advancing  a  contrary  opinion. 

Marin  Brantigam  (widow) 388 

8.  The  soldier's  death,  at  the  age  of  72  years,  of  cerebral  hemorrhage  can  not  be 

properly  regarded  as  due  to  the  gunshot  wound  through  the  neck  incurred 
thirty-six  years  prior  thereto,  and  for  which  he  was  pensioned. 

Emily  O.  Dilworth  (widow)  459 

9.  The  soldier  is  a  pensioner  on  account  of  disease  of  heart,  injury  to  right  shoulder 

and  resulting  muscular  atrophy,  paralysis  of  right  arm  and  resulting  total 
disability  of  same.  He  is  totally  blind  from  glaucoma,  which  is  alleged  to  be 
a  result  of  neuralgia,  caused  by  a  fall  from  his  horse,  by  which  he  incurred 
the  injury  to  his  shoulder.  The  facts  in  the  case,  supported  by  medical  author- 
ity, warrant  the  conclusion  that  said  blindness  is  due  to  spinal  injury,  or  to 
disease  of  heart,  or  both.     Action  reversed. 

James  Fitzgarield 462 

10.  Soldier's  death  from  pulmonary  tuberculosis  can  not  be  accepted  as  due  to  naso- 
pharyngeal catarrh,  on  account  of  which  he  was  pensioned  at  $2  per  month, 
and  it  not  appearing  that  catarrh  was  otherwise  a  factor  in  the  death  cause, 
nor  that  said  cause  was  the  result  of  his  army  service,  the  rejection  of  the 
claim  on  that  ground  was  proper. 

Florence  E.  Foster  (widow) , 480 

PASS  TO  HUNT. 

See  Line  of  Duty,  55. 

PAYMENT. 

See  also  Attorneys,  49. 

1.  An  agent  or  attorney  rendering  services  in  proceedings  under  the  act  of  March  2, 
1895,  in  behalf  of  a  person  entitled  under  its  provisions  to  the  accrued  pension 
on  a  certificate  of  pension  of  a  deceased  pensioner,  must  look  to  the  person 
by  whom  he  is  employed  for  payment  for  his  services.  Case  of  George  Aab 
(9  P.  D.,  377)  is  overruled. 

John  C.  Hobson  (deceased) : 49 

PENSION  FUND. 

See  Jurisdiction,  351. 

1.  A  pension  fund  granted  to  a  pensioner,  in  the  hands  of  a  guardian,  is  in  transitu 
until  it  reaches  its  final  destination,  and  is  controlled  onlv  bv  the  United 
States;  and  the  Commissioner  of  Pensions  is  invested  with  the  discretionary 
power  necessary  to  the  proper  administration  of  the  pension  laws,  and  guardian* 
holding  pension  funds  are  subject  to  his  direction,  both  before  and  after  the 
death  of  their  wards*. 
2.  All  funds  which  have  accum\i\ate&  nv  W\£  Yuaxita  fcV*^Ba»x&\«fc\s<j  ^rsc&yokl <*&aVa 
pension  law,  and  have  not  \>ee\\  \>*V\  to  t\\*  \*xv*\w\*x  «  ^\«e&k&;ycl«s!ks&> 
HTice  with  law  in  his  beViaU,  we  Vn  ttie  x*to«*  o\  ^tv^\^^. 
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« 

\.  An  unexpended  pension  fund  in  the  hands  of  a  guardian  lias  not,  in  legal  con- 
templation, been  paid  to  the  pensioner,  and  is  an  accrued  pension. 

Commissioner  of  Pension* . 351 


See  also  Discharge,  13. 
Commencement  of  Increase. 
1.  In  the  adjudication  of  an  original  claim  for  pension  under  the  second  section  of 
the  act  of  June  27,  1890,  wherein  several  declarations  have  been  filed,  upon 
the  allowance  of  the  claim  the  pension  must  commence  from  the  date  of  tiling 
the  declaration  under  which  a  pensionable  condition  was  first  shown  to  exist; 
but  if,  at  the  time  of  the  adjudication  of  such  claim,  a  certificate  of  medical 
examination  made  under  the  claim  shows  a  condition  entitling  claimant  to  a 
higher  rate  of  pension  than  existed  at  the  time  of  the  filing  of  the  declaration 
under  which  the  allowance  was  made,  such  original  allowance  being  below  the 
maximum  rate,  the  rate  of  pension  should  be  increased  from  the  date  of  such 
certificate  of  medical  examination  (modifying  paragraph  6  on  page  95  of  A 
Treatise  on  the  Practice  of  the  Pension  Bureau,  approved  by  the  Secretary  of 
the  Interior  on  April  9,  1898). 

Ambrose  T.  &inguinette ........... 451 

Dropping. 

.  In  1891  pension  was  allowed  under  the  act  of  June  27,  1890,  when  the  practice 
required  only  a  final  honorable  discharge  from  the  service;  therefore  the 
desertion  of  an  applicant  for  pension  under  said  act  from  his  first  sen-ice  was 
no  bar  to  pension.  The  practice  having  been  changed  so  as  to  require  an 
honorable  discharge  from  all  service  contracted  to  be  performed  during  the 
war  of  the  rebellion,  pensioner's  name  was  properly  dropped  from  the  rolls  on 
the  ground  that  he  was  a  deserter. 

Jerome  Wotjdin,  aim*  Fmuk  A  Hen 13 

Merit  Claim  not  Considered  on  Appeal  aa  to  Fee. 

,  The  action  of  the  Bureau  in  a  claim  for  pension  upon  its  merits  can  not  be 
reviewed  uj»on  appeal  from  action  of  the  Bureau  in  the  matter  of  fee. 

James  Hti/jh**  (/other ) 325 

Ho  Benefit 

.  A  rating  of  *6*  per  month  is  not  commensurate  with  disability  shown  in  this  case 
to  be  due  to  underweight,  emaciation  caused  by  malnutrition  and  neurasthenia, 
nasal  catarrh,  and  a  severe  case  of  bronchial  catarrh. 

,  A  claim  under  the  act  of  June  27,  1*90,  which  is  not  fully  legally  adjudicated 
has  not  reached  final  action. 

.  No  claim  under  the  act  of  June  27,  IMO,  should  be  rejected  on  the  so-called 
ground  of  **  no  benefit,"  but  the  pensioner  should  )je  allowed  to  elect  under 
which  law  he  will  draw  his  pension,  notwithstanding  the  fact  that  the  rating? 
approve*  1  for  or  allowed  under  each  law  are  not  the  same. 

Mnri'tH  XVwjuer .... ----..........  4-V> 

Reopening. 

.  The  certificate  of  medical  examination  made  under  the  claim  for  increase  doe* 
not  show  a  deirn*e  of  disability  due  to  jjensioned  cau>es  that  is  equivalent  X** 
the  loss  of  a  hand  or  a  foot  for  manual  lalx.r.  which  mu-t  l»e  sh-«wn  before  the 
appel  lant  can  n-ce i  ve  t  h e  ne x  t  h  i •_' h e r  rat e  of  ] « •  n - i on .  As  t  h  e  e  vi  d  en  ce  referred 
to  by  the  appellant  \%as  not  filed  within  ninety  days  after  the  letter  of  reject  i«.»n 
had  been  mailed,  the  action  of  the  Bureau  iu  tvfn~\uvL  \^Tw»\*:\\\\v«t  -mV\<\ 
claim  war'  projM-r  and  in  accordance  wub  \\ie.  mW-  tA  \>ra*\\v>;. 

/r///////*  \Y.   HV/'/> __ ^ 
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8.  The  rule  of  limitation  for  reopening  rejected  increase  claims  in  cases  where  an 

appeal  was  filed  before  the  rule  had  run  is  suspended  during  the  period  from 
the  date  of  filing  the  appeal  and  the  date  of  the  decision  of  the  Department 
thereon. 

Jonathan  Kinsey 112 

Bertoration  and  Increase  Claim. 

9.  The  practice  of  refusing  to  consider  a  claim  for  restoration  to  a  former  rate,  or  one 

which  invokes  the  act  of  March  6,  1896,  when  such  are  included  in  a  claim  for 
increase  under  the  act  of  June  27,  1890,  is  unsound  practice.  Paragraph  3, 
page  102,  and  paragraph  1,  page  103,  of  A  Treatise  on  the  Practice  of  the  Pen- 
sion Bureau,  approved  by  the  Secretary  of  the  Interior  on  April  9,  1898,  are 
accordingly  amended. 

Andrew  J.  Brown 122 

PRESUMPTIONS. 

See  Disloyalty,  136;  Evidence,  43, 102, 197,  344, 437,  and  501;  Fee,  215;  Incurrence, 
516;  Line  of  Duty,  84;  Marriage,  66,  204,  212,  234,  131,  158,  320,  339,  and  427. 

PRIMA  FACIE  CASE. 

See  Fee,  392. 
PRO  RATA  FEE. 

See  Fee,  496. 


See  also  Special  Act,  424. 

1.  Claimant's  son  having  held  the  rank  of  major  at  the  time  he  was  killed  in  battle, 
November  27,  1868,  she  was  entitled  to  a  pension  of  $25  per  month  under  her 
dependent  mother's  application  filed  January  16,  1891,  and  there  was  and  is 
no  authority  of  law  for  rating  her  pension  at  $12  per  month  under  section  4707, 
Revised  Statutes,  as  amended  by  the  first  section  of  the  act  of  June  27,  1890. 
MaryH  Elliott  (mother) 34 

RATE. 

See  also  Aid  and  Attendance,  473;  Disability,  505;  Berating,  299. 

Adequacy  of. 

1.  The  objective  conditions— due  to  rheumatism  and  disease  of  heart,  and  the 

sequelae  thereof— described  in  the  certificate  of  the  medical  examination  held 
August  2,  1899,  in  pursuance  of  the  claim  for  increase  filed  January  28,  1899, 
show,  in  the  judgment  of  the  Department,  the  existence  at  that  time  of  a 
degree  of  disability  fully  equivalent  to  the  loss  of  a  hand  or  foot,  for  purposes 
of  manual  labor,  and  it  is  therefore  Held,  That  the  allowance  of  the  third- 
grade  rate  from  the  date  of  the  certificate  of  the  said  medical  examination  was 
and  is  fully  warranted. 

Calvin  A.  Hutchinson 51 

2.  The  appellant,  who  is  pensioned  at  the  rate  of  $12  per  month  for  rheumatism 

and  resulting  disease  of  heart,  filed  a  claim  for  increase,  wherein  he  alleged 
that  varicose  veins  of  both  legs  had  resulted  from  disease  of  heart,  and  claimed 
that  inasmuch  as  the  board  oi  ®it^$ot\s  by  ^hich  he  was  examined  pursuant 
to  said  claim  had  rated  his  d\aa\A\\t\«a  «X.  >&\t&  ^grafts,  V$»LV\et  ^s^Oc^X^^^ 
JegalJy  entitled  to  such  rale  itom  th*  tote  <A  w»fci  traaB&a&sstt.  H<&A,/\fc*. 
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the  existing  rate  in  the  case  was  fully  commensurate  with  the  degree  of  disa- 
bility found  at  said  examination  as  a  result  of  rheumatism  and  disease  of  heart; 
that  the  varicose  viens  of  both  legs  have  not  been  shown  to  be  a  sequence, 
either  from  a  pathologic  or  mechanical  standpoint,  of  disease  of  heart,  and  that 
no  authority  to  determine  what  rate  or  rates  of  pension  shall  or  shall  not  be 
allowed  in  any  claim  or  class  of  claims  for  pension  has  ever  been  conferred 
upon  examining  surgeons  either  by  law,  rule,  or  regulation. 

Andrew  G.  Cunningham 317 

I  The  rate  of  $8  per  month,  to  which  this  sailor  was  reduced,  appears  to  be  fairly 
commensurate  to  the  degree  of  incapacity  for  earning  a  support  shown  to  have 
existed. 

Mary  M.  De  Gough  (widow) 336 

Compounding. 
I  The  claimant  was  pensioned  at  $17  per  month  for  disease  of  heart.  Subsequently 
a  reissue  was  made  to  include  deafness,  but  no  increase  of  rate  was  allowed. 
The  next  higher  rate  to  that  which  the  claimant  was  receiving  is  third  grade, 
$24  per  month.  There  is  no  authority  of  law  under  which  specific  rates  and 
general  rates  can  be  compounded  to  make  a  grade  rating. 

Niram  W.  Mattory 165 

Bank — Dependent  Relative. 
>.  Claimant's  son  having  held  the  rank  of  majorat  the  time  he  was  killed  in  battle, 
November  27,  1868,  she  was  entitled  to  a  pension  of  $25  per  month  under  her 
dependent  mother's  application  filed  January  16, 1891,  and  there  was  and  is  no 
authority  of  law  for  rating  her  pension  at  $12  per  month  under  section  4707, 
Revised  Statutes,  as  amended  by  the  first  section  of  the  act  of  June  27, 1890. 

Mary  H.  EUiott  (mother) 34 

\.  A  dependent  mother  who  claims  by  reason  of  death,  of  service  origin,  is  entitled 
to  a  rating  of  but  $12  per  month  when  the  origin  of  the  death  cause  was  con- 
tracted while  soldier  was  a  private,  notwithstanding  the  fact  that  said  soldier 
afterwards  became  a  commis^ioneVl  officer. 

Eliza  Hodginan  ( mother) 18 

RECOGNITION. 

See  Attorneyship,  25  and  422. 

RECORD. 

See  Disloyalty,  327;  Evidence,  483;  Jurisdiction,  226. 

REDUCTION. 

See  Rate,  336. 

REFUNDMENT. 

See  Fee,  215. 

REIMBURSEMENT. 

See  also  Fraud  and  Mistake,  200. 

i.  The  evidence  obtained  by  a  special  investigation  having  clearly  shown  that  the 
diseases  of  which  the  soldier  died  existed  prior  to  his  enlistment  and  that  the 
claimant  was  in  a  |>osition  to  know  of  their  existence,  it  is  held  that  her  claim 
for  pension  on  the  ground  that  said  diseases  originated  in  the  service,  was 
fraudulent,  and  that  the  pension  under  \\\e  ac\,  ol  ^\*nfe  Yl  ,\fcfcto^*&  v^V2*^ 
withheld  for  the  purpose  of  recovering  the  amowxvX.  \^&w^sft.«&\^sfcissv» 

Sarah  Jf.  Decker  (indow) "^ 
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2.  While  it  is  evident  that  the  allowance  which  it  is  proposed  to  recover  was  due 
to  a  clerical  error,  yet  as,  from  an  examination  of  the  evidence,  it  is  doubtful 
whether  the  pensioner  was  not  justly  entitled  to  what  he  received,  it  is  held 
that  recovery  by  withholding  current  pension  should  not  be  enforced. 

JosephB.  Wilson 308 

3.  Where  Bureau  officers  have  fairly  acted  in  the  exercise  of  discretionary  judgment 
in  passing  upon  evidence,  in  the  absence  of  proof  of  fraud  upon  the  part  of  the 
claimant,  no  future  discovery  of  testimony  which  tends  to  discredit  that  firet 
acted  upon  can  authorize  reimbursement  to  the  Government  from  accruing 
pension. 

John  La  Mountain 395 

REJECTION. 

See  Practice,  455.  i 

REJECTED  RECRUIT. 
See  Service,  390. 
REMARRIAGE. 

See  Restoration,  338. 

1.  Section  4708  of  the  Revised  Statutes  is  applicable  to  widows  pensioned  under  the 
first  section  of  the  act  of  January  29,  1887,  and  upon  remarriage  of  the  widow 
pensioner  she  becomes  no  longer  entitled  to  the  pension  under  the  provisions  of 
said  first  section,  the  provisions  of  the  second  section  providing  for  the  continu- 
ance and  enjoyment  of  such  pension  during  the  natural  lives  of  the  persona 
entitled  thereto  being  no  longer  applicable  to  her. 

Dora  V.  (His,  now  Crowley  (as  widow) 338 

REOPENING. 

See  also  Practice,  95  and  112. 

1.  The  rule  of  limitation  for  reopening  rejected  increase  claims  in  cases  where  an 

appeal  was  filed  before  the  rule  had  run  is  suspended  during  the  period  from  the 

date  of  filing  the  appeal  and  the  date  of  the  decision  of  the  Department  thereon. 

Jonathan  Kinsey 112 

REPAYMENT. 

See  Division  of  Pension,  255. 

1.  It  having  been  decided  that  upon  a  proper  construction  of  the  law  and  upon  the 
evidence  in  the  case  the  division  of  the  pension  and  the  payment  to  the  wife  of 
this  pensioner,  by  virtue  of  the  act  named,  were  erroneous  and  without  proper 
warrant  of  law,  the  refusal  to  restore  to  him  the  amount  of  which  he  was 
deprived  is  likewise  illegal,  and  it  is  directed  that  such  amount  shall  be  paid 
to  him. 

Henry  X.  Rothery 255 

BERATING. 

See  also  Fee,  202. 

1.  Title  to  rerating  becomes  cleat  o\\\v  ^Yvfcti\V,*\^^Y&\ttax£^^ 

in  the  case  that  the  action  oi  W\e  Bwrc&xt  ^ ;»*\X*i  \^\&v  <&  \v\\*\ak^^V\v* «. 
/act,  but  adjudication  long  Axw»  mate  >s*  teiA^^«w»«x^ 


> 

■I. 
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using  their  discretionary  judgment,  within  its  proper  scope,  should  not  be 
disturbed  for  light  and  transient  causes;  and  in  this  case,  thirty  years  having 
elapsed  since  first  allowance  of  pension,  and  increase  under  many  examina- 
tions, the  rates  fixed  will  not  be  disturbed. 

Alonzo  C.  Veale  (tvidow  completing) 299 

RES  JUDICATA. 

Title  to  rerating  becomes  clear  only  when  it  appears  manifest  from  the  evidence 
in  the  case  that  the  action  of  the  Bureau  was  the  result  of  mistake  of  law  or 
fact,  but  adjudications  long  since  made  by  officers  of  the  Government  fairly 
using  their  discretionary  judgment,  within  its  proper  scope,  should  not  be 
disturbed  for  light  and  transient  causes;  and  in  this  case,  thirty  years  having 
elapsed  since  first  allowance  of  ;)ension,  and  increase  under  many  examina- 
tions, the  rates  fixed  will  not  be  disturbed. 

Alonzo  C.  Veale  (widow  completing) 299 

Where  Bureau  officers  have  fairly  acted  in  the  exercise  of  discretionary  judgment 
in  passing  upon  evidence,  in  the  absence  of  proof  of  fraud  upon  the  part  of  the 
claimant,  no  future  discovery  of  testimony  which  tends  to  discredit  that  first 
acted  upon  can  authorize  reimbursement  to  the  Government  from  accruing 
pension. 

John  La  Mountain 395 

RESTORATION. 

See  also  Desertion,  373;  Practice,  122. 

The  practice  of  refusing  to  consider  a  claim  for  restoration  to  a  former  rate,  or 
one  which  invokes  the  act  of  March  6,  1896,  when  such  are  included  in  a  claim 
for  increase  under  the  act  of  June  27,  1890,  is  unsound  practice.  Paragraph  3, 
page  102,  and  paragraph  1,  page  103,  of  "A  treatise  on  the  practice  of  the  Pen- 
sion Bureau,' '  approved  by  the  Secretary  of  the  Interior  on  April  9,  1898,  are 
accordingly  amended. 

Andrew  J.  Brown 122 

Section  4708  of  the  Revised  Statutes  is  applicable  to  widows  pensioned  under  the 
first  section  of  the  act  of  January  29,  1887,  and  upon  the  remarriage  of  the 
widow  pensioner  she  becomes  no  longer  entitled  to  the  pension  under  the 
provisions  of  said  first  section,  the  provisions  of  the  second  section  providing 
for  the  continuance  and  enjoyment  of  such  pension  during  the  natural  lives  of 
the  persons  entitled  thereto  being  no  longer  applicable  to  her. 

Dora  V.  Otis,  now  Crvuiey  (as  ividow) 338 

It  appearing  from  the  official  record  of  this  appellant's  military  service,  and  from 
the  other  evidence  in  the  case,  that  at  the  date  he  incurred  the  disabilities  in 
the  service  on  account  of  which  he  was  formerly  pensioned  he  was  in  deser- 
tion from  a  prior  term  of  service,  and  was  at  said  time  absent  from  his  proper 
command  without  leave  and  not  in  the  line  of  duty,  he  is  not  entitled  to  be 
restored  to  the  pension  roll  under  the  present  rulings  and  decisions  of  this 
Department.  See  cases  of  John  Norton  (9  P.  D.,  382)  and  widow  of  John 
Sullivan  (10  P.  D.,  55). 

Lewis  Rankin 373 

RETIRED  OFFICER. 

A  soldier  retired  after  thirty  years'  service  can  not  be  considered  as  still  in  the 
service  for  pensionable  purposes  without  due  pxool  ol\\v^  orvgiw  <&  &>ss&&toN  \sv 
line  of  duty.     The  service  contemplated  by  tta©  \avj  Va  %fc\\s^  *<£tn\rs^  ^  S&fc- 

ability  or  death  must  be  shown  to  be  due  t\\ere\.o. 

Catherine  Meade  ( widow) 
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RETROACTIVE  LAWS. 

See  Construction,  77  and  90. 

REVIEW. 

See  Appeal,  519. 

SABINE  INDIAN  WAR. 

See  Service,  177. 

SECTION  4702,  REVISED  STATUTES. 

See  Special  Act,  424. 
SECTION  4705,  REVISED  STATUTES. 

See  Marriage,  181. 
SECTION  4707,  REVISED  STATUTES. 

See  Dependent  Parents,  247;  Fee,  514. 
SECTION  4716,  REVISED  STATUTES. 
See  Disloyalty,  64,  124,  136,  241,  290,  and  327. 

SECTIONS  4713,  REVISED  STATUTES. 

See  Commencement,  175. 

SECTIONS  4756,  4757,  REVISED  STATUTES. 

See  Navy  Pensions,  410. 

SERVICE. 

See  also  Desertion,  332;  Notice,  523. 

Board  of  Enrollment. 

1.  This  appellant's  service  was  rendered  as  a  commissioner  of  the  board  of  enroll- 

ment of  the  Second  Congressional  district  of  the  State  of  Missouri.  He  filed 
an  application  for  pension,  under  the  provisions  of  the  general  pension  law,  on 
account  of  disease  alleged  to  have  been  contracted  during  said  service;  and 
also  an  application  for  pension,  under  the  provisions  of  the  second  section  of 
the  act  of  June  27,  1890,  on  account  of  said  service:  Held,  That  there  is  no  pro- 
vision of  law  granting  pension  for  disease  contracted  while  serving  as  commis- 
sioner of  board  of  enrollment,  and  that  such  service  is  not  a  pensionable  service 
under  the  provisions  of  the  second  section  of  the  act  of  June  27,  1890. 

Lucius  l)e  Witt  Morse 183 

Militia. 

2.  The  decisions  of  the  Department  in  the  cases  of  Randolph  M.  Manley  (5  P.  D., 

295),  William  Bice  (9  P.  I).,  21),  Walter  Morris  (9  P.  D.,  462),  and  all  similar 
cases,  which  recognizes  certain  militiamen  as  having  been  in  the  service  of  the 
United  States,  should  continue  to  be  accepted  by  the  Bureau  of  Pensions  as 

precedents  under  which  to  acVy\&\e&X&  veasvsm  0vx\\\\%  ^V  *0c\fc  ^\»a&  tVustsui 

described.      (See  20  Op.  AUy.  Vie\\\.,  'S^ 

Instructions 
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Captain  Beaty's  Scouts. 
J.  The  act  of  July  14, 1870,  for  the  relief  of  Captain  Beaty's  company  of  Independent 
Scouts  was  manifestly  passed  to  enable  deserving  members  thereof  to  obtain 
the  benefit  of  pension  laws  then  in  force  for  disabilities  incurred  in  the  service 
and  line  of  duty,  and  its  scope  can  not  be  broadened  to  include  the  essentially 
different  conditions  of  title  to  pension  contemplated  by  the  act  of  June  27, 
1890,  and  claimant,  never  having  been  legally  mustered  into  the  United  States 
service  and  honorably  discharged  therefrom,  is  not  pensionable  under  Baid  last- 
mentioned  act.    Citing  case  of  James  Threet  (9  P.  D.,  297). 

Russell  Stephens 141 

Deserter — Age. 
.  This  claimant  being  over  18  but  under  21  years  of  age  at  the  date  of  his  enlist- 
ment, in  June,  1861,  such  enlistment  was  valid  and  binding  upon  him,  and  any 
disability  incurred  by  him  during  the  term  of  such  enlistment,  but  after  his 
desertion  therefrom  and  while  serving  in  the  United  States  Navy,  was  not  con- 
tracted in  line  of  duty. 

Edward  E.  Napier 240 

Aa  Substitute. 
.  Claimant  was  enlisted  as  a  substitute  in  the  service  of  the  United  States  and  was 
carried  on  the  rolls  as  such  for  a  period  of  more  than  ninety  days,  when  he  was 
discharged  as  rejected  for  disability  by  a  board  of  inspection.  He  was  not 
assigned  to  any  company,  and  he  did  not  serve  in  the  military  service  in  the 
sense  contemplated  by  the  act  of  June  27, 1890,  and  is  not  entitled  to  pension. 
(See  cases  of  Rath  ton,  9  P.  D.,  162,  and  Ransom,  5  P.  D.,  183.) 

JohnS.  Robinson 390 

Enrollment  and  Muter  aa  Wagon  Master. 
.  It  appearing  from  the  official  record  in  the  War  Department  of  the  deceased 
soldier's  military  service  that  he  was  duly  enlisted  and  mustered  into  the  mili- 
tary service  of  the  United  States,  and  subsequently  honorably  discharged 
therefrom,  it  is  immaterial  whether  he  was  enlisted  and  served  as  a  "wagon 
master"  or  not;  he  was  an  enlisted  man  in  the  military  service  of  the  United 
States,  and  as  such  occupied  a  pensionable  status  under  the  law.  The  rejection 
of  the  appellant's  claims  for  pension  as  the  widow  of  the  soldier  upon  the 
ground  that  he  had  rendered  no  service  in  the  military  or  naval  service  of  the 
United  States  was,  therefore,  erroneous,  and  is  reversed. 

Margaret  Griffin  (widow) 282 

Indian  Wars. 
,  The  Sabine  Indian  war  not  being  one  of  the  wars  named  in  the  act  of  July  27, 
1892,  the  soldiers  who  served  therein  are  not  entitled  to  pension  under  said  act 
R.  O.English 177 

Meziean  War. 
.  It  appearing  from  the  official  record  of  the  military  service  of  the  deceased  soldier 
during  the  Mexican  war,  and  from  the  testimony  on  file  in  this  case,  that  the 
soldier  was  duly  enlisted  for  service  in  the  war  with  Mexico  as  a  recruit  for  a 
regiment  then  on  duty  in  Mexico,  and  that  he  served  for  a  term  of  more  than 
sixty  days  under  orders  and  "en  route"  to  the  seat  of  war  to  join  his  com- 
mand, such  service  fulfilled  the  conditions  of  pensionable  title  required  by  the 
provisions  of  the  act  of  January  29,  1887,  and  entitles  his  widow  to  pension 
thereunder. 

Meta  Thornton  (widow) **\ 
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9.  It  appearing  from  the  evidence  that  the  deceased  sailor  did  not  serve  for  sixty 

days  with  the  Navy  of  the  United  States  in  Mexico,  or  on  the  coasts  or  frontier 

thereof,  or  en  route  thereto  in  the  war  with  that  nation,  this  appellant  is  not 

entitled  to  pension  as  his  widow  under  the  provisions  of  the  act  of  January  29, 

1887. 

Matilda  I.  Kennedy  (widow) 110 

10.  The  mere  fact  that  claimant  served  as  a  sailor  during  the  war  with  Mexico  in  not 

enough  to  entitle  him  to  a  pension  under  the  act  of  January  29,  1887,  but  he 
must  have  served  sixty  days  in  Mexico,  on  the  coasts  or  frontier  thereof,  or 
en  route  thereto,  or  actually  engaged  in  battle,  or  been  personally  named  by  a 
resolution  of  Congress  for  specific  service  rendered  therein. 

Thomas  McGinniss 218 

Period  of  Service. 

11.  This  soldier  enlisted  in  the  Regular  Army  of  the  United  States  on  April  22, 1848, 

less  than  sixty  days  prior  to  the  termination  of  the  war  with  Mexico,  on  May 
30,  1848.  Consequently  his  service  during  said  war  did  not  fulfill  the  require- 
ments of  the  act  of  January  29,  1887,  and  he  is  not  entitled  to  pension  there- 
under. 

Alfred  Williams, ... 163 

12.  While  soldier's  discharge  and  a  report  from  the  War  Department  show  that  he 

served  from  January  27  to  April  14,  1864,  other  records  show  him  present .with 
his  company,  assigned  to  light  duty,  in  "camp  sick,"  and  discharged  May  21, 
1864,  and  therefore  in  the  military  service  from  enlistment  to  May  21, 18W, 
and  therefore  in  the  military  service  for  ninety  days  during  the  late  war  of 
the  rebellion. 

Martin  Collins 206      ! 

13.  As  the  claimant  was  with  his  command  only  a  week  or  two  and  then  went  home 

and  remained  there  until  the  company  was  about  to  be  mustered  out,  his  place 
in  the  ranks  being  in  the  meantime  taken  by  another  man,  who  answered  to 
his  name  at  roll  call,  it  not  being  shown  that  he  received  a  sick  furlough,  aa 
alleged,  he  did  not  serve  ninety  days  within  the  meaning  of  the  act  of  June 
27,  1890,  and  was  not  entitled  to  pension  thereunder. 

JohnR.  Trovi • .'.  435 

Proof  of  Service  of  Notice. 

14.  In  the  absence  of  proof  of  service  of  an  appeal  and  notice  thereof,  there  being  no 

waiver  of  service  by  the  appellee,  such  appeal  will  be  dismissed. 

Sophia  M.  Loughry  v.  John  Loughry 523 

Special  Aot  as  to  Service. 

15.  The  soldier  having  been  declared  by  special  act  of  Congress  to  be  an  officer  in  the 

military  service  of  the  United  States,  and  given  the  right  to  prosecute  a  claim 
for  pension  under  the  general  law,  although  he  is  not  shown  to  have  been 
mustered  nor  recognized  by  the  War  Department,  and  having  been  pensioned 
under  the  general  law  at  total  of  rank  for  disability  contracted  in  service,  the 
status  and  privilege  extend  to  the  widow,  and  she  is  pensionable  under  the 
general  law  if  the  officer's  death  was  the  result  of  the  disability  for  which  he 
was  pensioned,  as  provided  by  section  4702,  Revised  Statutes. 

Corinne  R.  Strickland  (widow) 424 

SPECIAL  ACT. 

1.  The  soldier  having  been  declared  by  special  act  of  Congress  to  be  an  officer  in 

the  military  service  oi  tne\3n\te<\  S\»tes>,  «xA  ^\s*stv  v\\a  i&^Ja!  to  prosecute  a 

claim  for  pension  under  tV\e  fcerniTaX  \wk  ,  *\V\um^cv  \\a  v&  \*»\,  «Krat\*\aK* 

been  mustered  nor  recognized bx  tY*  W w \^t^V«* ^^SS 
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ice,  the  status  and  privilege  extend  to  the  widow,  and  she  is  pensionable 
under  the  general  law  if  the  officer's  death  was  the  result  of  the  disability  for 
which  he  was  pensioned,  as  provided  by  section  4702,  Revised  Statutes. 

Corinne  It.  Strickland  (widow) 424 

SURGICAL  OPERATION. 

See  Death  Cause,  106. 

TENNESSEE  LAWS. 
See  Marriage,  294;  Legitimacy,  294. 

TYPHOID  FEVER. 

See  also  Origin,  329. 

•  This  claim  was  rejected  for  the  reason  that,  according  to  the  records  of  the  War 
Department,  the  appellant  became  ill  in  eight  days  after  his  enlistment,  and  that, 
according  to  the  evidence  filed,  his  sickness  was  typhoid  fever;  and  that, 
according  to  medical  authorities,  the  period  of  eight  days  is  too  short  for  the 
incubation  of  said  disease,  which  was,  therefore,  not  contracted  in  the  service, 
and  consequently  any  disability  arising  therefrom  is  not  pensionable:  Held, 
That  the  facts  in  the  case  show  that  said  record  is  erroneous  as  to  the  date  of 
commencement  of  the  soldier's  illness,  and  that  the  statement  of  the  Bureau 
relative  to  the  period  of  incubation  of  typhoid  fever  is  incorrect. 

Andrew  Forbes 329 

VICIOUS  HABITS. 

See  also  Evidence,  344. 

.  Vicious  habits  can  not  be  presumed  in  case  of  an  injury  unless  there  is  some- 
thing concerning  the  nature  or  character  of  the  injury  which  warrants  such  a 
presumption,  or  unless  the  evidence  shows  certain  facts  which  are  sufficient  to 
raise  such  a  presumption.  Where  neither  the  nature  of  the  injury  nor  the 
evidence  adduced  raises  such  a  presumption,  the  testimony  of  two  credible 
witnesses,  to  the  effect  that  claimant  is  now  a  man  of  good  habits,  and  that  they 
do  not  believe,  and  have  no  reason  to  believe,  that  the  said  injury  was  due  to 
vicious  habits,  will  be  considered  as  sufficient  to  meet  the  requirements  of  the 
statute,  provided  always  that  the  claimant  is  a  man  of  good  repute  for  veracity, 
and  that  he  shows  that  no  better  evidence  is  obtainable  by  him. 

Benjamin  F.  Peterman : 344 

VESTED  BIGHT. 

.  The  right  to  a  pension  is  not  a  vested  one. 

Eliza  Hodgmau  ( mother) 18 

VIRGINIA  LAWS. 

See  Marriage,  167. 

WAGON  MASTER. 

See  Service,  282. 

WAR  WITH  SPAIN. 

See  Dependent  Parents,  247. 
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